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DAY 4 – 18 MAY 2015 

 

  [10.03 am] 

 

SJH:   Good morning.  Ms Walsh? 5 

 

MS WALSH:   Thank you, sir, good morning.  And, sir, just firstly apologising 

for not seeking leave to excuse myself on Friday, I was called away to 

attend to my daughter at day care, she had had a bump on her head, so 

apologies for that. 10 

 

SJH:   Well, I hope she is well. 

 

MS WALSH:   Yes, she is well, sir, thank you, sometimes she just wants her 

mum. 15 

 

 So for Progressive Enterprises, sir, I will be calling three witnesses and 

firstly Mr Fairgray, who has also provided evidence on behalf of 

Scentre New Zealand and Kiwi Income Property Trust and my friends, 

Mr Minhinnick and Mr Sadlier, are also here today to undertake any re-20 

examination for those witnesses.  Mr Clease, an urban designer, and he 

has also called produced evidence for Bunnings, Scentre and Kiwi 

Income, and then Mr Bonis who is a planner who has produced 

evidence for Bunnings, Kiwi Property and for Progressive. 

 25 

SJH:   Thank you. 

 

MS WALSH:   So firstly I will call Dr Fairgray please. 

 

30 
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<JAMES DOUGLAS MARSHALL FAIRGRAY, sworn [10.04 am] 
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<EXAMINATION BY MS WALSH [10.05 am] 

 

MS WALSH:   Good morning, doctor.   

 5 

DR FAIRGRAY:   Good morning. 

 

MS WALSH:   So for the record can you please confirm that your full name is 

James Douglas Marshall Fairgray? 

 10 

DR FAIRGRAY:   Yes, James Douglas Marshall Fairgray. 

 

MS WALSH:   And you prepared a statement of evidence dated 24 April 2015? 

 

DR FAIRGRAY:   That is correct, yes. 15 

 

MS WALSH:   And that you have the qualifications and experience set out in 

the introductory paragraphs to that statement? 

 

DR FAIRGRAY:   Yes, I have. 20 

 

MS WALSH:   Do you have any corrections or amendments to make to that 

statement? 

 

DR FAIRGRAY:   No, I don’t. 25 

 

MS WALSH:   So can you please confirm that your statement is true and 

correct to the best of your knowledge and belief? 

 

DR FAIRGRAY:   Yes. 30 

 

MS WALSH:   Thank you.  Now, could you please remain to take the Panel 

through a short summary of your evidence and then remain for any 

questions. 

 35 

DR FAIRGRAY:   Thank you. 

 

 Good morning all and to summarise my evidence.  I address chapter 15 

commercial from an economic perspective and I am dealing with 

version 8, a version from 8 April 2015 which was the most recent 40 

iteration available at the time I prepared my evidence and I am focusing 

very much on the objectives and policies of chapter 15.  I have 

examined the appropriateness of those key elements of the proposed 

plan in terms of contributing to an efficient commercial sector within 

Christchurch and within greater Christchurch, and also to contribute to 45 

community enablement and wellbeing. 
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 And I have also considered the appropriateness for the post-earthquake 

recovery period in terms of enhancing the recovery as well as setting 

the path for the long term.  And to do this I have addressed in my 

evidence two broad questions: does the overall policy direction provide 5 

for an appropriate urban form outcome in terms of where retail growth 

is focused and, secondly, does chapter 15 provide an appropriate basis 

for the recovery and also for the sound medium and long term 

outcomes? 

 10 

 For the first question, my view is that a centres based strategy is sound 

and it is consistent with the underlying drivers of urban economies.  It 

is not simply a planning construct.   

 

 The second point is the critical role of the central city and also 15 

prioritisation of the Key Activity Centres are both appropriate within 

that context.   

 

 The third point is that the centres based strategy is consistent with other 

key elements of the plan including residential intensification, people’s 20 

enablement and transport efficiency.   

 

 The fourth point is that a compact urban form will enhance 

sustainability and the centres based strategy is an important component 

of that compact urban form.   25 

 

 The fifth point is that it is appropriate that centres have capacity to 

grow both through intensification and outward expansion.   

 

 The sixth point I would note, the importance of a whole network of 30 

centres where their scale and location relative to the populations they 

serve is in reasonable balance with the network of centres as a whole, 

serving the needs of the Christchurch population and communities.   

 

 And in my view those provisions, objectives and policies are consistent 35 

with the plan’s strategic directions and they are sound in economic 

terms.   

 

 Firstly, a centres based strategy is generally more efficient especially in 

terms of travel efficiency.   40 

 

 Secondly, the major role of the central city is critical including for the 

agglomeration benefits which it delivers but also for its key role within 

the retail structure.   

 45 
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 It is sound also because retail benefits from colocation just as 

commercial services often benefit from colocation with retail and as do 

public facilities.  It is consistent, it is sound in economic terms because 

it is consistent with the provision for transport infrastructure and 

finally, in terms of centres roles as a focus of people, activity, 5 

interaction and communities.   

 

 So my broad view is that the provisions are generally consistent with 

what drives our urban economies and I generally support the objectives 

and policies as they relate to retail activity in centres growth.   10 

 

  [10.10 am] 

 

 And I have noted in my evidence a concern, one concern about a 

requirement to not adversely affect the recovery of the central city and I 15 

consider that should be moderated, not significantly adversely affect, 

but I understand now through further consultation that that has been 

solved. 

 

 And my second question is the ability to contribute to Christchurch’s 20 

recovery and three elements I think are very important.  One is the 

recovery of the centres network especially in terms of established 

centres because the shape of the city, despite the earthquake damage, is 

largely already determined and it won’t be substantially changed by the 

effects of the earthquakes which means that the pre-earthquake network 25 

of centres was a relatively efficient one and can be expected to be a 

relatively efficient one taking into account future growth and so on into 

the longer term. 

 

 The second component is that the recovery of the central city is 30 

especially important, partly given the large level of damage but in 

particular because it has a unique and critical role in the economy 

per se through agglomeration benefits and focus, but also because it has 

a critical role within the retail network.  It is not just another centre, it 

is the core centre of the retail network and that is not just Christchurch 35 

but cities generally. 

 

 And my third point in relation to the recovery is that the recovery has a 

more urgent timeline in that changes which occur in the short term will 

be more or less permanent.  So in terms of prioritisation in the short 40 

term the recovery component generally has a higher urgency than the 

longer term outcomes for the city.   

 

 But I would conclude overall that the objective 1 and 2 and the 

supporting policies are appropriate for Christchurch both for an 45 

economy and commercial sector which is in the early to mid stages of 
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recovery from an event and also for the longer term needs of 

Christchurch beyond the recovery period.  Thank you. 

 

SJH:   Thank you.  Mr Winchester? 

 5 

<CROSS-EXAMINATION BY MR WINCHESTER [10.12 am] 

 

MR WINCHESTER:   Thank you, sir.  Good morning, Dr Fairgray.   

 

DR FAIRGRAY:   Good morning. 10 

 

MR WINCHESTER:   Now, you talked about the state of some of the centres 

post-earthquake, you would agree, wouldn’t you, that some centres 

have flourished after the earthquake while others have experienced 

declines, they are not all the same in terms of the way they have 15 

performed post-earthquake? 

 

DR FAIRGRAY:   Yes, I agree with that, some have.  There has been 

obviously a loss of activity in the central city so the demand is still 

there, opportunities have been taken up. 20 

 

MR WINCHESTER:   And so you would agree then that some of the existing 

suburban centres, Key Activity Centres, in reality they don’t need to 

recover, they are doing quite well at the moment, aren’t they? 

 25 

DR FAIRGRAY:   Generally I think that is appropriate.  Having said that I 

would also emphasise the importance of the recovery of the network 

generally as well as the individual centres within it. 

 

MR WINCHESTER:   Thank you.  Now, just in terms of a centres approach 30 

and the way it has been translated into this proposed chapter, a centres 

approach isn’t confined only to the boundaries of Christchurch City, is 

it, there is a broader context to consider in terms of greater 

Christchurch? 

 35 

DR FAIRGRAY:   Yes, certainly. 

 

MR WINCHESTER:   And that arises from chapter 6 of the regional policy 

statement, doesn’t it? 

 40 

DR FAIRGRAY:   Yes, it does. 

 

MR WINCHESTER:   And there is a map in chapter 6 of the regional policy 

statement, you may recall it, and it has got stars which indicate where 

Key Activity Centres are located, do you recall that map? 45 
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DR FAIRGRAY:   Yes, I do. 

 

MR WINCHESTER:   And it is the case, isn’t it, that for example there are 

Key Activity Centres in the Waimakariri district at Rangiora and 

Kaiapoi? 5 

 

DR FAIRGRAY:   Yes. 

 

MR WINCHESTER:   So when we are thinking about the scale of a KAC 

within Christchurch it is not just the Christchurch specific context that 10 

matters, is it? 

 

  [10.15 am] 

 

DR FAIRGRAY:   No, it is not.  I mean the centres network covers all parts of 15 

the wider urban economy which is of course one of the reasons why we 

had the UDS approach where the three TLAs have got together for their 

longer term planning. 

 

MR WINCHESTER:   Yes.  And so you gave evidence in the plan change 22 20 

hearing for the Styx Centre before the Environment Court, didn’t you? 

 

DR FAIRGRAY:   Yes, I did. 

 

MR WINCHESTER:   And it is the reality that, in the case of Belfast at least, 25 

the Northwood Supa Centre which is existing and the proposed Styx 

Centre are going to together form the Key Activity Centre for that 

location, aren’t they? 

 

DR FAIRGRAY:   That is my understanding, yes. 30 

 

MR WINCHESTER:   And what is your understanding of the existing and 

permitted scale in terms of gross floor area for that centre? 

 

DR FAIRGRAY:   Currently the Northwood Centre and the New World store 35 

across the road have around about 32,000 square metres of retail I 

gather and a sort of a total combined floor area of about 36,000 square 

metres.  And then under the current caps for the Styx Centre that would 

enable another 20,000 square metres so that would take it to 52,000 

retail approximately and 56,000 or more in floor space but if it extends 40 

to the full 45,000 then it becomes around 80,000 square metres. 

 

MR WINCHESTER:   Yes.  And is that going to be bigger than, say, 

Northlands? 

 45 
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DR FAIRGRAY:   Yes, certainly, it would take it to be one of the three or four 

largest centres in the country.  I think The Base in Hamilton advertises 

itself as New Zealand’s largest shopping centre and that is in the order 

of 83 or 85 thousand square metres.   

 5 

MR WINCHESTER:   Thank you.  I just want to take you to your written 

evidence and paragraph 4.10 and I think you made reference to it in 

your summary about the requirement to not significantly adversely 

affect the recovery of the central city, you want to add in that 

qualification that effects need to be significant? 10 

 

DR FAIRGRAY:   Yes. 

 

MR WINCHESTER:   In terms of the original wording, which is to not 

adversely affect the recovery of the central city, you agreed that 15 

recovery of the central city was paramount, it is vitally important? 

 

DR FAIRGRAY:   Yes. 

 

MR WINCHESTER:   And so in the context of this plan, and bearing in mind 20 

what a plan can actually achieve, wouldn’t it be better given that vital 

importance to be unashamedly firm about the role of the central city 

and the impact of development on it and its recovery? 

 

DR FAIRGRAY:   Yes, but I think you can be sort of, as you term it, 25 

unashamedly firm and still have some scope for judgment and 

evaluation because if you are in a situation where there is no adverse 

effects at all, that is zero percent, and so an impact of half a percent or a 

quarter of a percent from another development, that should be able to 

be taken into account.  I mean the final decision might be we don’t 30 

want to have any adverse effects at all but if you are constrained to say 

you can’t accept anything that has any adverse effects I think that is too 

tight. 

 

MR WINCHESTER:   And you don’t think that element of judgment and 35 

assessment would be applied under that wording, you think it is too 

absolute? 

 

DR FAIRGRAY:   Well, often your assessment of impacts will be from a 

person like me, for example, in terms of retail impacts.  So there is a 40 

systematic method, you do a whole lot of analysis and you say, “Right, 

this is the impact on the CBD”.  Unless the results of that said zero then 

the decision makers who I would be informing wouldn’t have the 

ability to say, “Oh, well, you know, Dr Fairgray said it is going to be 

this amount therefore we can’t do anything” and I think, you know, 45 

planning is – that is too strong a restriction (INDISTINCT 0.19). 
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  [10.20 am] 

 

MR WINCHESTER:   Thank, you, thank you, sir. 

 5 

SJH:   Thank you, Ms Huria. 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson. 10 

 

MS DAWSON:   No, no questions, thank you, Dr Fairgray. 

 

SJH:   Judge. 

 15 

JUDGE HASSAN:   Thank you, Mr Chairman, actually a lot of those matters 

have been covered but just a couple of very quick matters.  Just on this 

topic of residential intensification - - - 

 

DR FAIRGRAY:   Yes, sir. 20 

 

JUDGE HASSAN:   - - - Dr Fairgray, and the relationship to centres.  Just 

briefly on this matter, you covered it in your summary, the relationship 

between centres and the catchment, residential catchment.   

 25 

 There has been a little bit of evidence indicating there would be some 

value in encouraging intensification around Eastgate/Linwood area 

given that that centre has suffered a little bit of economic decline.  Any 

comment on that? 

 30 

DR FAIRGRAY:   I think so.  I think the value in that, the issue is the ability of 

the centre to service intensification, I think that is the correct way of 

doing it.  You know, is the centre currently and its future prospects are 

going to be sufficiently I suppose, large and comprehensive to make or 

to support intensification. 35 

 

 So it would not be a question of putting in intensification to shore up 

the centre, it would be judging the centre to see if it is an appropriate 

location around which intensification would occur. 

 40 

JUDGE HASSAN:   Thank you very much.   

 

SJH:   Dr Mitchell. 

 

DR MITCHELL:   I have no questions, thank you, sir. 45 
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SJH:   Dr Fairgray, your 3.5 where you make three points, I take it they are not 

in any order of priority? 

 

DR FAIRGRAY:   No, they are not, they should be taken together in my view, 

they are three important components of the recovery. 5 

 

SJH:   Because if we were giving priority given the clear primacy of the CBD, 

it would come first, would it not? 

 

DR FAIRGRAY:   Yes, it would, but my view is that the dimension of the 10 

primacy of the CBD and the (INDISTINCT 2.44) - - - 

 

SJH:   Oh, I know it is mentioned, I am just wanting to make sure that it was 

not – your priority was not seen as 1, 2, 3. 

 15 

DR FAIRGRAY:   No, no sir. 

 

SJH:   You have read Mr Heath’s evidence about capacity? 

 

DR FAIRGRAY:   Yes. 20 

 

SJH:   Do you agree with that? 

 

DR FAIRGRAY:   I have read it, I have to say I have not then having read it  

gone back and evaluated it against the information which I have, so - - - 25 

 

SJH   Is that an acceptance? 

 

DR FAIRGRAY:   No, because from my perspective, I cannot say - - - 

 30 

SJH:   You cannot answer? 

 

DR FAIRGRAY:   - - - agree with it.  I cannot answer, I am sorry. 

 

SJH:   All right.  Would it be fair to say that the focus in this Plan, not just this 35 

chapter, residential as well, is around intensification first before 

expansion? 

 

DR FAIRGRAY:   Intensification certainly in terms of residential but not I 

would not think in terms of our centres, because consolidation or 40 

growth of the existing centres network is important.  Sometimes that is 

possible through intensification, sometimes it requires outward 

expansion, I think both should be covered 

 

SJH:   Well, that is the very point of Mr Heath’s evidence, was it not, the 45 

sufficient capacity with intensification? 
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DR FAIRGRAY:   Yes. 

 

SJH:   You would be more cautious about expanding the footprint? 

 5 

DR FAIRGRAY:   That is true but not all of the additional retail, in particular, 

which might go into centres, can be economically or – may be 

economically viable simply from intensification.   

 

 It is more appropriate for smaller scale footprint stores, larger footprint 10 

stores may struggle with that and so I think the combination of the two 

really reflects the process by which centres have evolved and do evolve 

in any case. 

 

SJH:   But if you have not done the analysis, how can you possibly say that? 15 

 

  [10.25 am] 

 

DR FAIRGRAY:   Because I have done quite a large amount of analysis. 

 20 

SJH:   There is nothing in your evidence of analysis of that sort as to capacity, 

is there? 

 

DR FAIRGRAY:   Not in terms of capacity. 

 25 

SJH:   You are making a general comment rather than specific? 

 

DR FAIRGRAY:   I am making a general comment but I have to say it is based 

on quite a large volume of analysis across most or many of the urban 

economies in New Zealand and I would say that that is my experience 30 

of how centres expand, and I do not see Christchurch centres from the 

work I have done, being substantially different from that, sir. 

 

SJH:   Don’t the Higher Order documents move us towards intensification 

first? I notice you have not mentioned them in your two broad 35 

questions at 2.9, surely giving effect to them is part of it as well, is it 

not? 

 

DR FAIRGRAY:   Yes, it is part of it, however, I would say that it is important 

that the Higher Order documents also have, I suppose regard to 40 

achievability of these things, and that is the key issue and there is a 

process by which these changes occur. 

 

SJH:   Just following on from Judge Hassan’s question about Eastgate, it is 

clearly one of the malls that is struggling to recover, - - - 45 
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DR FAIRGRAY:   Yes. 

 

SJH:   - - - more than others? 

 

DR FAIRGRAY:   Yes. 5 

 

SJH:   And given it is stated to be a KAC in the regional planning document, 

we should then be encouraging that recovery? 

 

DR FAIRGRAY:   Yes, I believe that is important. 10 

 

SJH:   Just very briefly, your 5.5 where you speak about in respect of recovery 

of established centres as well as to provide for population growth, 

would it be appropriate to add to that, ‘and the redistribution of the 

population that has followed the earthquake’? 15 

 

DR FAIRGRAY:   Yes, certainly, I see population growth as population which 

is not in a location now but will be in the future, so that does include 

the redistribution. 

 20 

SJH:   Yes, which ties in with Mr Winchester’s question about 

Selwyn/Waimakariri? 

 

DR FAIRGRAY:   Yes, yes. 

 25 

SJH:   All right, thank you.  Mr Winchester, anything arising? 

 

MR WINCHESTER:   No, sir, thank you. 

 

SJH:   Mr Minhinnick, any re-examination? 30 

 

MR MINHINNICK:   No, your Honour. 

 

SJH:   Mr Sadler. 

 35 

MR SADLIER:   No, sir.   

 

SJH:   Ms Walsh? 

 

MS WALSH:   No, sir. 40 

 

SJH:   Thank you, Dr Fairgray, you may stand down. 

 

<THE WITNESS WITHDREW [10.28 am] 

 45 

SJH:   Yes, Ms Walsh. 
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MS WALSH:   Thank you, sir, I will now call Mr Johnathan Guy Clease. 

 



 Page 418 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

<JONATHAN GUY CLEASE, sworn [10.28 am] 



 Page 419 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

<EXAMINATION BY MS WALSH [10.28 am] 

 

MS WALSH:   Good morning, Mr Clease.  Can you please state – can you 

please confirm for the record that your full name is Jonathan Guy 

Clease? 5 

 

MR CLEASE:   Yes. 

 

MS WALSH:   And that you have prepared a statement of evidence for 

Progressive, Kiwi Income, Bunnings and Scentre, dated 24 April 2015? 10 

 

MR CLEASE:   I have. 

 

MS WALSH:   And that you have the qualifications and experience set out in 

your introductory paragraphs to that statement? 15 

 

MR CLEASE:   I do. 

 

MS WALSH:   And do you have any corrections or additions to make to that 

statement? 20 

 

MR CLEASE:   Just one correction and it is paragraph 94 of my evidence, on 

page 29, towards the end, so in that paragraph 94, - - - 

 

MS WALSH:   Just pause. 25 

 

MR CLEASE:   - - - page 94, or paragraph 94 rather, I said I consider that the 

Christchurch south-east zone context the benefits of a qualitative urban 

design assessment would outweigh the costs, and that should say, 

“would not”, so it does rather change the meaning.  So I apologise for 30 

that although I think the rebuttal, everyone seemed to gather what I was 

trying to say. 

 

MS WALSH:   Thank you. 

 35 

SJH:   It just slightly changes the meaning. 

 

MS WALSH:   Subject to that amendment, can you confirm that your 

statement is true and correct to the best of your knowledge and beliefs. 

 40 

MR CLEASE:   Yes. 

 

MS WALSH:   Can you please take the Panel through a short summary of your 

evidence and remain for any questions. 

 45 

MR CLEASE:   Certainly. 
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MS WALSH:   Thank you. 

 

  [10.30 am] 

 5 

MR CLEASE:   So my evidence is focused on scope on the commercial core 

and retail park provisions, as such I have not considered the 

commercial office zones or indeed looked at site specific, such as 

Belfast or North Halswell, so from an urban design perspective I think 

the commercial chapter provisions as recommended by Mr Stevenson 10 

are a significant improvement over the notified version. As such, the 

urban design related points of difference are now focused on a 

relatively few, albeit important matters.  

 

 I thought I would just, to summarise where I support Mr Stevenson’s 15 

recommendations and then just quickly cover off the remaining points 

of difference and then I’m happy to expand on these in response to 

questions. 

 

 So firstly, I strongly support the retention of the key pedestrian frontage 20 

rule package as proposed by Mr Stevenson, and perhaps more 

importantly also support the areas identified by Mr Stevenson where 

this rule package should apply. I think the problem with the notified 

version was the pedestrian frontage package was somewhat 

indiscriminately applied across a whole range of centres, it didn’t 25 

display main street characteristics, which now the areas that this 

proposal apply to, I confirm from my experience are main streets and I 

think are quite appropriate to have that rule package applied to. So to 

my – that is a significant improvement over the notified version. 

 30 

 For those frontages that aren’t main streets, I likewise support the 

glazing requirement where facing a collector or arterial road, and 

likewise support the removal of a built to the road frontage 

requirement.  

 35 

 For centres that front onto local roads, I likewise support the building 

setback rules proposed by Mr Stevenson, but would add that from an 

urban design perspective I would also support the retention of a 

landscaping requirement along the frontage so the car parks or blanked 

back of house walls have some screening and amenity where opposite 40 

residential or commercial areas, and certainly from my experience 

working with commercial centre operators they seem quite comfortable 

to landscape along the road frontages of their sites around the car parks 

and blank walls, so I don’t believe that would be unduly onerous. 

 45 
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 Likewise with Council support, a qualitative urban design assessment 

for larger developments, and I agree with a 1,000 square metre 

threshold in neighbourhood centres, but prefer a 4,000 square metre 

trigger in the much larger district centres. Likewise I support a 

restricted discretionary status for this, and am certainly happy to talk to 5 

both those points in response to questions in more detail. 

 

 Turning to the assessment matters, I personally prefer a more succinct 

headline topic approach rather than the detailed sort of long list 

approach, and this is particularly given the diversity of centre roles and 10 

context, which makes a directive preferred solution along with the 

approach problematic, in my view. 

 

 Then finally, I do not support the need for a qualitative urban design 

assessment for large format retail park zone. Given that these are 15 

generally built out, their contexts In Christchurch are less sensitive and 

where the existing developments display an appropriate level of 

amenity for their role and context without the need for an urban design 

assessment. 

 20 

 Thank you. 

 

SJH:   Thank you, Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER [10.33 am] 25 

 

MR WINCHESTER:   Good morning, Mr Clease. Thank you for those 

clarifications that assisted in narrowing things down further. Now, I 

want to take you first of all to your page 9 of your evidence, and this 

issue about where urban design controls are appropriate, do I 30 

understand your evidence to essentially, not necessarily be focused 

solely on effects, but also to take into account possibly the risk of an 

adverse outcome in terms of its context? 

 

MR CLEASE:   Yes, that would be true.  35 

 

MR WINCHESTER:   So when, for example, you talk about the ability of a 

larger centre to absorb a bad outcome, that’s really a risk issue, isn’t it? 

 

MR CLEASE:   Yes. 40 

 

MR WINCHESTER:   Right. Don’t you think that in the context of a bad 

outcome it’s appropriate to actually regulate so that you don’t get that 

bad outcome in a centre which is going to be heavily used? 

 45 
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MR CLEASE:   I think, personally, in setting regulation you still have to 

balance the benefits of that regulation against the costs of forcing 

everybody to go through a consent process, so certainly in those larger 

centres where, to my mind, the key pedestrian frontage rule is critical 

for those centres that have genuine main street context, it provides a 5 

baseline if you like, so smaller developments would still have to build 

up to the road frontage, have glazing, I think if you do those things 

you’ll get an okay outcome. 

 

 So the risk is really for those centres that aren’t subject to the 10 

pedestrian frontage rule, so your buildings are generally sort of set well 

back from the road frontage. Is there still the potential for a poor 

outcome to result? And look, I’d have to concede, you know, that I 

agree with Mr McIndoe that below 4,000 conceivably you could design 

a poor building, but as I say in my evidence, I think in those large 15 

district centres they certainly have the capacity to absorb the odd poor 

design decision and still function very, very well as a centre. 

 

  [10.35 am] 

 20 

 So I guess it’s almost not so much perhaps an urban design assessment, 

more with what planning had on in a sort of section 32 sense, do the 

costs of regulation outweigh the benefits? 

 

MR WINCHESTER:   Yes. Just thinking about the risk of a bad outcome, you 25 

would accept that in general a larger centre is going to attract more 

people and have more activity in it? 

 

MR CLEASE:   Yes. 

 30 

MR WINCHESTER:   So when you have those bad outcomes, what’s going to 

happen is that more people are going to be exposed to it because it’s a 

natural consequence of the heavier activity and use at that centre, isn’t 

there? 

 35 

MR CLEASE:   It is. But because those centres are so much larger the effects 

are sort of somewhat diluted, so if you have a local neighbourhood 

centre that’s only sort of 5,000 square metres, then a poorly designed 

1,000 square metre building, you know, takes up sort of 20 percent of 

the centre, so the consequences of that design decision impact on a 40 

large proportion of your experience with that centre, whereas the much 

bigger district centres that are sort of 35-65,000 square metres are sort 

of a 3,000 square metre building in that context is really absorbed, you 

just walk past it and your experience of the centre as a whole isn’t 

particularly impacted by that. 45 
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 I think in terms of risk as well, I’m also very mindful that from my 

review of the large KACs, certainly in the last 15 years the 

developments happened in them to my mind, I think is generally well 

designed, so I don’t see there being a recent legacy of recent poor 

developments, you know, on the whole, I think in those big centres the 5 

large developments are promoted by experienced centre developers 

who have well experienced architects on board and generally are 

delivering appropriate outcomes.  

 

MR WINCHESTER:   Yes, all right. Just thinking about neighbourhood 10 

centres and the distinction you draw between neighbourhood centres, 

you would agree that in terms of the level of investment and possibly 

the people who are investing in neighbourhood centres, they’re not 

going to be as well-resourced as your mall owners and operators, are 

they? 15 

 

MR CLEASE:   Yes, generally not.  

 

MR WINCHESTER:   So in terms of your recommendation, the costs on those 

developers are going to be borne, possibly disproportionately, possibly, 20 

I say, by people who are investing in neighbourhood centres. Do you 

understand my question? 

 

MR WINCHESTER:   Because what you’re saying is, it’s okay for a big KAC 

but it’s necessary to impose those costs for a neighbourhood centre. 25 

 

MR CLEASE:   Yes, I do understand what you’re saying, yes, but I think in 

neighbourhood centres again, because they’re much smaller centres, the 

scale of individual development tends to be much smaller. So a 1,000 

square metre development in a neighbourhood centre, it’s generally 30 

only the supermarkets that a building is bigger than that, so again, the 

owners and developers in those centres tend to have their own little 500 

square metre site, they’ll build a two storey building on it at most, so 

you don’t tend to get developments more than 1,000 generally speaking 

in those smaller centres.  35 

 

MR WINCHESTER:   Yes, thank you. In terms of the existing level of 

development at say a large KAC where there is an existing mall, under 

the 4,000 square metre threshold that you recommend as the trigger for 

an urban design assessment, given the capacity in those centres, is that 40 

likely to capture really many or indeed any redevelopments or new 

buildings there? 

 

MR CLEASE:   Yes, it certainly will. I mean in my experience the large mall 

operators of the Riccartons and Northlands tend to either do, by and 45 

large, very large developments or very small ones, and I think Mr 
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Phillips for Scentre made a similar observation from his experience as a 

planner working for these agencies. So I agree that those sites are 

gradually getting built out, so sort of the capacity for the large mall 

extensions perhaps is diminishing, but certainly there is still the scope, 

I think, in those centres to have 4,000 plus scale developments 5 

occurring.  

 

MR WINCHESTER:   Thank you. I think you say in your evidence somewhere 

about the 4,000 square metre threshold being somewhat arbitrary, is 

your support for it essentially based upon the fact that it is there in the 10 

existing City Plan and it’s understood? 

 

  [10.40 am] 

 

MR CLEASE:  That’s certainly a factor, I would agree with it.  I mean 4,000 15 

square metres, just to give sort of some feel, is a very large Countdown 

or a very large Pak’nSave would be about 4,000 square metres.  

Likewise sort of a larger addition with a Farmers, a major tenant and a 

few sort of additional shops gets up around that sort of size, so it is that 

size of development. 20 

 

MR WINCHESTER:  Thank you.  I just want to turn to the issue of floor 

ceiling heights and particularly at the ground floor level. Your evidence 

is that essentially there is no problem in that people generally will 

design a building with an adequate floor to ceiling height.  You would 25 

agree, though, that it is important that for these types of buildings there 

is flexibility to accommodate a range of uses, and you do not 

necessarily just look at it for one specific use. 

 

MR CLEASE:  Yes, correct, yes. 30 

 

MR WINCHESTER:  And so if it is not a problem from the perspective of 

developers, what is the problem with imposing a standard which is 

clear and it is there in the plan, and simply reinforces what is good 

practice? 35 

 

MR CLEASE: I think, I think my concern is that I am not aware of any, 

certainly in Christchurch, any evidence of widespread buildings that 

have a you know, a low stud height that are not being able to be 

tenanted or let.  So it just is one of these rules that I agree it is a good 40 

urban design principle to have some high ground floor stud principal 

ground floor uses, it just strikes me as one of those rules that you end 

up triggering a whole lot of sort of incidental consents or accidental 

consents if you like. So you have sort of studs that the building 

functions perfectly well but for whatever reason it is not quite at 3.7 45 

height, and so it strikes me as one of those rules that you just end of 
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running sort of rats and mice consents, you just, it triggers quite a few 

but they are not particularly consequential.  So until that stud height, 

for the large malls like a Westfield or a supermarket, they will always, 

you know their studs are in excess of that.  I think it is more for the 

smaller buildings, especially now that the commercial core zone also 5 

takes in what was the fringe, which is a bit more sort of lower scale sort 

of shopping.  I mean smaller sites, those smaller retailers you can quite 

appropriately have a lower stud height and it is a perfectly acceptable 

outcome because the shop is only 10 metres deep or 15 metres deep.  

So I can just see it being one of those rules that sort of catches a lot of 10 

smaller operators for not a lot of real gain.  Just expanding on that, I 

was reading the transcripts of Mr McIndoe’s examination last week, 

and I noted that his primary concern I took from the transcripts at least, 

was with car parking buildings, and I certainly agree with him.  I think 

where car parking buildings are designed as a sort of a single use sort 15 

of functional space then a low stud height can be pulled out especially 

because they are generally quite large span buildings, quite deep 

internally. So it does make adaption difficult. So I agree with Mr 

McIndoe that if you were going to look at a shop having a 3.7 stud for 

ground floor of car parking buildings would make sense. And 20 

Westfield Riccarton, I think their recent car parking development has a 

higher stud height than that for just that reason.   

 

MR WINCHESTER:  Thank you.  Restricted Discretionary Activity status for 

urban design matters was an issue that attracted some attention last 25 

week and your evidence is reasonably clear and really quite strong by 

my reading that you support Restricted Discretionary status. 

 

MR CLEASE:   Yes. 

 30 

MR WINCHESTER:  Have you thought about the possibility of a different 

process for assessing urban design that provides incentives for 

developers, such as a Permitted Activity status? 

 

MR CLEASE:   So essentially just not having an urban design control? 35 

 

MR WINCHESTER:  Or potentially for example giving a path for a developer 

to go to an urban design panel before they submit their application and 

having done that and having it been certified by a panel they get 

Permitted Activity status.  If they elect not to go down that path they 40 

have Restricted Discretionary status.  Is that a concept you are familiar 

with? 

 

  [10.45 am] 

 45 
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MR CLEASE   I am not aware of having that apply anywhere.  Look, I think 

there’s a potential problem there personally.  I think that whoever’s on 

the Panel, certainly in Christchurch which is where most of my 

experience has been with, because on panels, acts, has an advisory role 

rather than a decision making role, so in that sense I think when you are 5 

presenting to the Panel it does make it more of a, more of a 

conversation between design peers, if you will, rather than a more 

formal – you’re putting it forward to try and get them over the line, if 

that makes sense.  The Panel, because they are advisory, they are quite 

willing in their recommendations to typically sort of “here’s a couple of 10 

things we really think you need to fix,” but otherwise “here’s another 

half a dozen that you might want to have a bit of a think about” type 

feedback. And I think that’s helpful so it gives some direction about 

where to go back on and find your plans but their advice, their role is 

very different, as an advisory panel, to a decision making panel. 15 

 

MR WINCHESTER:   Thank you. 

 

MR CLEASE:   So I would be cautious about that approach. 

 20 

MR WINCHESTER:   All right.  And that probably - - - 

 

MR CLEASE:  Sorry, if we just sort of add to that though, I’ve found where 

you are going through a normal consent process, or whoever’s on a 

consent process, you go to the panel and you get a positive 25 

recommendation from the panel, on the whole.  So if it involves say fix 

these three things and you’re good to go, then the actual consenting 

route forward should be quite straightforward after that, so the Council 

planners, if you have a positive urban design response they take that as 

a tick in that box really. 30 

 

MR WINCHESTER:  Thank you. And that probably just leads to the final 

question which is around your preferred assessment matters. 

 

MR CLEASE:   Yes. 35 

 

MR WINCHESTER:  And you have listed them at paragraph 64 of your 

evidence.  And what your suggesting there is an outcomes focussed 

approach, is that my understanding? 

 40 

MR CLEASE:   Yes.   

 

MR WINCHESTER:  Right, and to the extent that there is still a degree of 

interpretation required or subjectivity in judgement, it’s the case, is it 

not, that your outcomes or your preferred assessment matters could still 45 

lead to quite significant debate and uncertainty? 
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MR CLEASE:  They could, and I think that potential is there whether you have 

six assessors or 30.   

 

MR WINCHESTER:  Yes. And is it your evidence that, for example, if 5 

irrespective of the assessment matters, if you take a design through to 

that urban design panel and have that conversation, what is in the 

assessment matter perhaps isn’t that critical? 

 

MR CLEASE:   Yes, I agree.  Certainly in my experience, and the central city 10 

is quite a good example of that, where the Crown’s central city 

recovery plan has adopted a very similar shortlist of sort of six or seven 

headline matters. So I have been to the urban design panel on a number 

of projects from sort of hotels to apartments, to ask them to change, to 

commercial, and again the conversation tends to be “here’s sort of six 15 

headline topics for discussion.”  And you have a discussion under those 

type of headings almost.  And that works quite effectively and I have 

not found the shortlist approach to be problematic at all, in the central 

city. Again from my experience with doing medium density 

developments in the living 3 zone, so the operative plan has much more 20 

of a 30 point approach in the operative L3.  But again your assessor of 

effects when you write it very quickly boils down to a headline of sort 

of “how does it look from a street frontage, how does that work, ground 

floor parking – how does that work, on-site amenity, landscaping, to 

crime prevention issues.” So again you very quickly boil your 25 

assessment down to sort of four or five quite succinct type headings 

and then you have an open discussion following on from that. 

 

I think with the 30 matters you just very quickly end up sort of not 

seeing (INDISTINCT 4.00) and because any development, you’re 30 

wrestling with the tension of different competing outcomes.  So when 

you have a list of 30 matters there is always going to be some that you 

do not meet for a very good reason. And I think just having a floor to 

headline approach makes that discussion a lot easier to have. 

 35 

SJH:   Thank you, Mr Clease. 

 

MR CLEASE:   Thank you, sir. 

 

SJH:   Mr Radich? 40 

 

MR RADICH:   Thank you, sir.  Mr Clease, most of the matters I was going to 

discuss with you have been dealt with ably by you, thank you.  I just 

wanted to pause for a moment on the conversation you were having 

with my learned friend Mr Winchester about the urban design panel, 45 

and your comments were “well the panel is generally advisory” and I 
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think I am right in understanding you, am I, to say that you did not see 

it as having a decision making role ideally? 

 

MR CLEASE:   No. 

 5 

MR RADICH:   Okay.  If we move our mind-set a bit away from the existing, 

and if we move it to a plan that is to be more innovative, less 

prescriptive that produces less consenting.  Can you see a role for a 

different type of panel, one that is empowered and one that can cut a 

little bit of red tape? 10 

 

  [10.50 am] 

 

MR CLEASE:   Potentially, certainly from my experience, I would be cautious 

about the urban design panel being a decision maker, obviously, again, 15 

my experience with the Central City, there is the sort of less formal 

design panel, they make a recommendation through a Joint 

Management Board which is effectively appointed commissioners and 

they do hold the decision making power, and then again, I found that to 

be quite effective.  I think those decision makers appreciate having the 20 

Panel’s recommendations so it is a two-step process. 

 

 Obviously with the Central City, the formation of that Joint 

Management Board approach was directed through the Recovery Plan 

so quite what that future is beyond April 2016, remains to be seen, and 25 

it may be that they just get appointed as commissioners through 

Council’s normal delegation route, but that would be up to Council.  So 

it is more of a, the mechanism I think for that is more of a process 

question rather than a different plan content. 

 30 

MR RADICH:   Okay.  Do you see a quicker pathway, if I can just put it this 

way.  A quicker pathway through a panel with decision making powers 

with permitted activity status rather than restricted discretionary with 

the criteria applied? 

 35 

MR CLEASE:   I just wonder if, in practice, it would actually be that different, 

so at the moment you trigger a consent, you form up your argument 

effectively, put the application in, the urban design panel consider it 

and make a recommendation to council planners who issue the 

decision.   40 

 

 I think if you had a design panel with decision making powers, 

effectively it would be like going to a mini hearing anyway, you would 

still have to sort of do your application to the panel, you have to go to 

the hearing, have a debate to try and get them over the line except that 45 

it is occurring without the structure provided by the RMA. 
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MR RADICH:   Okay.  So you say, same hoops, different colour? 

 

MR CLEASE:   Yes. 

 5 

MR RADICH:   Just finally, looking at your paragraph 64 which my learned 

friend Mr Winchester has taken you to already, just to follow on from 

his questions, you have suggested a smaller range of matters.  There is 

still a risk is there not, with words like the ‘extent to which’ and then a 

colon and a list of factors, there is still a risk that they are a checklist is 10 

there not, and do you see, if you agree with that, the benefit in 

introductory statements to the urban design criteria, to explain how 

they should be applied? 

 

MR CLEASE:   Yes, that could assist.  I think more it is a headline approach, 15 

the extent to which phraseology perhaps is not so critical.  Because 

they are just headlines, how you apply them in a different context will 

have quite different outcomes. 

 

MR RADICH:   Exactly. 20 

 

MR CLEASE:   My concern with using the ‘extent to which’ wording for the 

long list, is that those assessments when you work through them, are 

actually reasonably directive and those directions for different concepts 

will not work so it would depend on where the urban design triggers 25 

land, but if you were having a trigger for a local centre, the good 

outcomes that you would be looking for is a sort of build to the road, 

glazed, three storey veranda type outcome whereas a large format retail 

zone, the outcomes are going to be single storey large boxes facing on 

to an internal car park, some glazing but not much.  It will look 30 

completely different, the normal assessment is that you kind of tick off 

what the extent to which you would achieve those different assessment 

matters or very (INDISTINCT 3.52) and that is where I think the long 

list approach gets really problematic, where it is a single long list of 

matters that are reasonably directive but are being applied to quite 35 

different zones and quite different contexts.   

 

 Whereas if you go through just a short list of headlines, how you 

implement those different matters will be quite different depending on 

the context.  So to the extent to which you address the matter, rather 40 

than the extent to which you achieve a directive design solution, if that 

makes sense. 

 

MR RADICH:   Yes, it does, and the key is going to be capturing ideally, if 

you like, the introductory paragraph idea, the notions you are 45 

expressing now in a few sentences, is it not? 
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MR CLEASE:   Yes.   

 

MR RADICH:   Would words – instead of your words at the beginning, just to 

explore this for a second, you say, “the extent to which the building and 5 

associated use”, might we say something like, the Council may have 

regard to any one or more of the following matters, something like 

that? 

 

MR CLEASE:   I think you would want Council to be having regard to all of 10 

them, it is more – how – what responses, that (INDISTINCT 4.55). 

 

MR RADICH:   I see, all right, no thank you, that is helpful, thank you, your 

Honour. 

 15 

SJH:   Thank you, Ms Huria. 

 

MS HURIA:   No, thank you. 

 

SJH:   Ms Dawson. 20 

 

  [10.55 am] 

 

MS DAWSON:   Good morning, Mr Clease, most of my questions have been 

answered too, thank you very much.  Just a couple of elaborations.  The 25 

floor to ceiling height minimum rule, you have mentioned the need for 

it in relation to flexibility of a range of uses going forward. Are there 

other reasons in urban design terms for having such a rule? Well, not 

necessarily for having a rule, for it being a good urban design outcome 

was actually what I mean? 30 

 

MR CLEASE:   Well, I think the other reason – look, the flexibility of internal 

use is the primary justification or rationale behind that.  I note from Mr 

McIndoe’s evidence, he also talked about having a consistency of 

streetscape almost, so the ground floors being at a reasonably sort of 35 

even height along the frontage so you do not – especially if you have 

really tall buildings – if you have a short ground floor the whole thing 

looks a bit squat. 

 

 Again in practice, in district centres where – see to date, most 40 

development is no higher than two storey, I do not know that that is 

actually such an issue in Christchurch, I think it is more of a – typically 

more of a CBD issue where you have got very high buildings where 

traditionally, it’s just proportions, so you want your tall buildings to 

have a high ground floor so it has a really solid base to it and then it 45 
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kind of gets – the floors generally get sort of smaller the higher up you 

go, it is just a sort of architectural aesthetic - - - 

 

MS DAWSON:   Aesthetic, yes.  But that is not such an important reason 

outside the CBD in your opinion? 5 

 

MR CLEASE:   That is right. 

 

MS DAWSON:   I wonder if you could just explain in a bit more detail your 

understanding that you refer to in your evidence about the limitations 10 

of using controlled activity status to bring about significant or 

fundamental redesign of a proposal. 

 

MR CLEASE:   Yes, certainly.  So my experience with controlled activity 

status is that, perhaps it is more with my planning hat on rather than my 15 

urban redesign hat, is it is a god technique where you are confident that 

the end outcome – you will be happy granting and the conditions 

around sort of moderating it or tweaking it if you will.  I think for – 

certainly if you get sort of thresholds of sort of 4,000 square metres as 

being the trigger, I (INDISTINCT 2.21) could you plausibly 20 

realistically see a scenario where you would get a development that 

was so ill-conceived that you would want to decline it and that to try 

and fix it, if you will, would require conditions that would just 

fundamentally change the whole application, the whole Proposal, so it 

really goes beyond, I think, the scope where you ought to go with 25 

conditions.  So that is why I would support a discretionary rule. 

 

 I am also very mindful and perhaps it is a really important nuance that I 

think gets overlooked at times with how the Council Proposal package 

works, so as recommended by Mr Stevenson, you are either subject to 30 

an urban design assessment or you are subject to the street scene rules 

it is an either/or approach and I think it is absolutely correct, if you are 

triggering the design assessment for a large project, it is absolutely 

right to step back and look at the whole thing holistically rather than 

sort of being bound by these other sort of bulk and location rules that 35 

might be pulling you in a different direction. 

 

 But those bulk and location rules are discretionary so like as is in the 

Operative Plan where you have got a controlled urban design rule of 

4,000, you have also got restricted discretionary built to the road rules 40 

and in the Operative Plan, you are subject to both.  So you have still got 

that base work, that discretionary base, if you like, for the Operative 

Plan, so I think with the approach proposed by Council that I agree 

with, where it is an either/or approach, I think restricted discretionary is 

the right activity status. 45 
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MS DAWSON:   That is an interesting point, so someone would be getting a 

sort of exemption from some of the – the urban design related rule - - - 

 

MR CLEASE:   Yes. 

 5 

MS DAWSON:   - - - by having the whole activity looked at as a restricted 

discretionary. 

 

MR CLEASE:   That is right, yes.  As you say, the rule package exempts you 

from having to comply with a restricted discretionary streetscape rule 10 

package. 

 

MS DAWSON:   And you are saying that if that just went to controlled activity 

for the whole rule package, it would be, I suppose, incorporating some 

assessments that would in the norm be restricted discretionary? 15 

 

MR CLEASE:   Yes, that is right. 

 

MS DAWSON:   Thank you, thank you very much for that Mr Clease. 

 20 

SJH:   Thank you, Judge. 

 

JUDGE HASSAN:   Thank you, Mr Chairman, good morning, Mr Clease.  

Look I have just got a couple of follow on questions, most things have 

been covered off, but if you could go to exhibit 6 which is to 25 

Mr Stevenson’s evidence which has got a series of photographs 

showing the key pedestrian frontages, and I want you to go to map 4, 

you will have to count your way in because it is not page numbered, 

which shows the Northlands Shopping Centre area – just tell me when 

you are there. 30 

 

  [11.00 am] 

 

MR CLEASE:   Yes. 

 35 

JUDGE HASSAN:   Just picking up on your evidence, and I am looking at 

paragraph 57 but you say it in various places, on your theory around the 

threshold being 4,000 square metres for urban design control being an 

appropriate threshold, and your theory on that is that that captures the 

large additions or changes to the centre.   40 

 

 If we look at this footprint though and then look at the dotted line of the 

Key Pedestrian Frontages where there is a more fine grained 

commercial development sort of model outside the mall footprint.  So 

that frontage there recognises, doesn’t it, that in a disproportionate 45 
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sense poor design, even of a small scale, can have a large impact on 

streetscape, for instance? 

 

MR CLEASE:   Yes, and that the bulk and location response should be 

different.  So it is saying, leaving aside the urban design trigger, it is 5 

more saying along this frontage you do want development to be 

building to the road frontage and glazed at ground level with verandas 

and - - - 

 

JUDGE HASSAN:   Yes.  Now, if you cast your eye down to Langdons Road 10 

and just towards the mall and there is two little shops, which I had a 

look at yesterday actually on my way past, I can’t remember the names 

of them, but they seemed to be redevelopments of relatively old 

building stock sort of offset from each other and beyond the dotted 

lines.  I mean in one sense it is true, isn’t it, that it is a poor choice 15 

about redevelopment in that area there or perhaps even further along 

where we have the old Pizza Hut building, you know the one? 

 

MR CLEASE:   Mm’hm. 

 20 

JUDGE HASSAN:   Because they are close to the street could they not have a 

disproportionately high urban design consequence even though their 

footprint might well be well below 4,000 square metres and clearly it 

would be? 

 25 

MR CLEASE:   Yes, possibly.  I think where that Key Pedestrian Frontage 

extends to though, if the replacement building was still complying with 

that rule so they were still being built to the road frontage, glazed, 

verandas, then actually I think the outcome would be okay.  Like 

(INDISTINCT 2.20) location and it does tick 90 percent of what you 30 

would be looking at. 

 

JUDGE HASSAN:   Yes. 

 

MR CLEASE:   The Pizza Hut further along is a different scenario. 35 

 

JUDGE HASSAN:   A bit isolated on its own, a bit exceptional in the middle 

of the car park. 

 

MR CLEASE:   Yes. 40 

 

JUDGE HASSAN:   It is hard to see how you can deal with it.  So is your 

suggestion there, just so that I understand this correctly, would you 

suggest that actually, just if you were to perfect this, you would 

probably extend the dotted lines a bit further along the Main North 45 

Road to capture that corner? 
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MR CLEASE:   You could do.  I think where Council have applied the Key 

Pedestrian Frontages now it is very much they have looked at what is 

currently a main street whereas the notified plan was perhaps more 

aspirational and it kind of looked at where we might like to see a main 5 

street develop into the future.  And so it applied to a whole lot of areas 

that weren’t main street at all and where it is really difficult to do an 

isolated development sitting out by itself. 

 

 So I think it is correctly drawn but you are right, there will be other – 10 

like in this example certainly that corner, the Northlands Mall corner, is 

quite a sensitive high profile corner where you would want to see a 

good design outcome.  So the solution would be to either just extend 

that dotted line a little further and that is the easiest solution I think 

rather than pulling the urban design trigger back. 15 

 

JUDGE HASSAN:   In a sense we are dealing here with a desire to enhance 

upon the existing environment somewhat, aren’t we, the existing 

environment there is already established in a relatively haphazard way? 

 20 

MR CLEASE:   Yes.  So I think that again that’s where the Key Pedestrian 

Frontage concept has value because that largely has been applied to 

areas that do have an existing kind of quite clear environment and you 

are looking to perpetuate that.  For areas that aren’t Key Pedestrian 

Frontages where they just the bigger malls or indeed most of the 25 

centres that aren’t that, then, yes, you are looking at I guess having a 

package that where new development hopefully does result in a 

positive enhancement of the existing area.  And then it is a question 

sort of how best to go about doing that and whether that is – well, the 

degree to which you rely on rules to achieve that versus that just the 30 

built way that the market is going where, as I say, in the last sort of 10, 

15 years I am not aware of that many poor examples of more recent 

development. 

 

JUDGE HASSAN:   Look, I don’t wish to flog this, this is an issue you have 35 

been tested on a bit but I just wanted to test something and because it is 

in mind I suppose I should ask you.  If we look at the entire mall as a 

unit there, and this is just an example of different malls. 

 

  [11.05 am] 40 

 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   Where we have got in your case one particular mall owner 

who has made a submission and therefore someone who has got some 45 

large degree of control and influence over the Key Activity Centre.  I 
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am wondering out loud about the value of, for instance, well ahead of a 

development consent process, again perhaps with the potential to 

provide a more benign consenting track as a consequence, as an 

alternative, some form of comprehensive design guide being prepared 

for a large mall area like this in advance in conjunction with the mall 5 

owner, the mall owner works in cooperation with the Council.  It is 

prepared as a design guide well ahead of any particular consent and sets 

some broad urban design expectations within which a more benign 

consenting track might be available if that was in place.  Do you think 

there is any value in that, incentivising effectively a cooperative urban 10 

design consequence? 

 

MR CLEASE:   So that design guide would sit outside the plan? 

 

JUDGE HASSAN:   Yes, the incentive for the mall owner would be if they 15 

wanted to gain access to a more benign track their incentive would be 

to work in advance with the Council to develop a design guide for the 

centre.  They could always ignore it later and go down the restricted 

discretionary track if they wanted to. 

 20 

MR CLEASE:   So just so I understand, so the mall owner works with Council, 

develops a non-statutory outside the plan design guide off the master 

plan for the centre that has, you know, various principles.  If a, you 

know, tangible development comes along, as long as it is in accordance 

with that guide you are permitted or if you are not then you go through 25 

a normal sort of consenting route? 

 

JUDGE HASSAN:   Yes, something like that. 

 

MR CLEASE:   Something like that.  I am sure I haven’t sort of turned my 30 

mind to such an approach.  That could work, I guess it depends how 

cooperative the design guide process was.  You know, as long as the 

mall owner I think was comfortable with the outcome so the outcome 

was genuinely cooperative and, you know, the mall owner, you know, 

was satisfied that it did meet their needs then, yes, that could well be a 35 

route.   

 

 Certainly mall developments, you know, most of these large centres do 

have, you know, in the back of their mind, you know, a reasonably sort 

of coherent (ph 2.29) plan about how they are going to develop over 40 

the next sort of 10, 15 years.  Admittedly those plans do change in 

response to different tenant demands and things.  So it would need to 

be some sort of reasonably sort of flexible guide I think. 

 

JUDGE HASSAN:   So a design guide prepared in advance perhaps in a 45 

cooperative sense, if plans change in two or three years an application 
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being made to modify the design guide and it sits there as an alternative 

track which might provide an escape route from restricted discretionary 

activity if it is in place. 

 

MR CLEASE:   Yes, look that could work.  I mean it is a novel approach, I 5 

haven’t sort of come across it in practice so I don’t know really know 

how that would on the ground work but it, you know, it does sort of, 

coming to it cold, it sounds plausible.   

 

JUDGE HASSAN:   Yes.  Well, I mean we can only float ideas and encourage 10 

witnesses to think about them beyond the box.  Thank you very much 

for your help. 

 

SJH:   Dr Mitchell? 

 15 

DR MITCHELL:   Thank you, sir.  Hello, Mr Clease. 

 

MR CLEASE:   Hello. 

 

DR MITCHELL:   Just a couple of questions of clarification first if I may.  At 20 

paragraph 80 you discuss Council’s intention to merge the Commercial 

Fringe and Commercial Core zones. 

 

MR CLEASE:   Yes. 

 25 

DR MITCHELL:   And you go on to say that using a blunt approach would 

have the consequence of reducing development potential for areas that 

have always been in the core zone.  Do I take that to be in a situation 

where those residential areas don’t have what was proposed to be 

Commercial Fringe between them and the Commercial Core as 30 

opposed to where there was a natural gradation between core, fringe, 

residential, is that what I take from that paragraph? 

 

MR CLEASE:   Yes, so what I am sort of trying to sort of foreshadow there is 

with the – and this sort of came through the mediation session where 35 

there was a number of residents who were particularly concerned about 

the areas north of Riccarton Road.  And what I was sort of trying to sort 

of say there is if there is a legitimate concern where what was fringe 

backing onto residential has gone to core with a commensurate sort of 

increase in height, that rather than applying a blunt solution to fix that 40 

scenario by reducing the height limits across the entire core zone it 

would be better just to try and be a bit more nuanced about those 

specific interfaces that are the concern. 
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DR MITCHELL:   That is what I thought you meant, I just wanted to be clear.  

You have been asked questions about your urban design criteria which 

you have presented in paragraph 64 of your statement. 

 

MR CLEASE:   Yes. 5 

 

  [11.10 am] 

 

DR MITCHELL:   And you have agreed that it would be useful to have some 

sort of explanatory text as to how those should be applied.  You also 10 

agree that clauses (a) to (h), if we were to adopt your proposal, need to 

be able to be read by all the users of the Plan, and have a fair idea of 

what they mean, as opposed to needing urban design knowledge in 

order to interpret them? 

 15 

MR CLEASE:  Yes, look I think certainly, obviously you want your District 

Plan to be usable, to all people.  In practice, I think these matters will 

largely only be used by urban designers or Council processing 

planners.  I am certainly aware that a lot of the assessments, you do get 

urban designers to speak about active frontages or articulation, you 20 

know, suchlike terms.  The tension is those terms are almost shorthand 

for, you know, at the frontage – you know what that means, and it 

means a whole series of different things. So to get that into plain 

English, you either have to then substitute two words for a long 

sentence, or I guess have a glossary would be the other way of doing it. 25 

 

DR MITCHELL:  What do you mean in your criterion C which says “takes 

account of nearby buildings in respect of the exterior design 

architectural form scale and detailing?”  Does not that pre-suppose that 

what is existing is somehow good and needs to be mirrored and 30 

replicated as opposed to being rundown, derelict and generally poor 

quality and you have then got an urban design criterion saying “we 

would like more of that please.”  Is that, or am I misreading what that 

says? 

 35 

MR CLEASE:   You are well, you may be, and maybe I have not articulated 

that as clearly as I should have. Look, that is certainly not saying 

duplicate or design in accordance with.  It is not a character reference.  

It is more about sort of form and scale so when you are looking at a 

design for a building you are mindful I guess of what is happening 40 

around it, and the design sort of fits with its immediate context.  So that 

is more in terms of scale massing rather than architectural design. 

 

DR MITCHELL:  Right. 

 45 
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MR CLEASE:  Because you are absolutely right, certainly in a district centre 

context or neighbourhood centre there is a wide range of buildings of 

different ages and different styles and sort of merit or not, in a lot of 

those.  So it is not saying sort of a replicate character. 

 5 

DR MITCHELL:  Right.  And just finally, on the clarification aspects, in D it 

talks about providing the human scale, minimising building in regard to 

functional requirements. What does the human scale mean in that 

context? 

 10 

MR CLEASE:   So in that context it is really talking about how the ground 

floor works, to my mind.  So because if you sort of come through the 

urban design route you are not subject to the key) production fringe 

rules, for instance. It is sort of saying, that is sort of saying if you are 

building along a main street that ground level is welcoming, it is 15 

proportioned so that it fits, there are not really big monolithic buildings 

or blank sides. I think the reference to functional requirements is 

important as well because any large building like a supermarket or 

The Warehouse store, or department store, will have large blank walls 

around its back of house areas.  So there is certainly a recognition that 20 

in the district centres especially you will get large bulky buildings, but 

the bits that are at the public interface I guess should be welcoming for 

people. Again that could probably be articulated better. 

 

DR MITCHELL: Oh no, it is not a criticism, I am just trying to understand 25 

what it means. 

 

MR CLEASE:   Yes. 

 

DR MITCHELL:   Does that not mean therefore, that we are mixing two 30 

concepts in that clause?  If the human scale relates to the ground floor, 

then minimising building bulk does not relate to the ground floor, I 

would not have thought. That relates to the whole amassing of 

structures and the numbers of floors. Should they not be separate 

matters, so that they are clearly differentiated between?  Because the 35 

ground floor has got nothing to do with the building  as I understand it.  

I know they both have functionality caveats, but they seem to me to be 

- - - 

 

MR CLEASE:   You are right.  In some respects the human scale front height 40 

indeed to be height is largely covered off by B in terms of the outcomes 

that we are trying to achieve there.  And then the minimising building 

bulk is those ones that we are talking about where you do have these 

large functional back of house areas, what it is trying to do is think 

about how you do design those buildings so that you know you use 45 

architectural modulation and various sort of tricks to try and visually 
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reduce the perception of what perhaps might be better than – although 

you can actually reduce the actual building itself at times too.  So they 

are, you are right, they are different things. 

 

  [11.15 am] 5 

 

DR MITCHELL:   Okay, no that is helpful, thank you.  You have been asked 

questions about enablement provisions and use of controlled activities 

versus permitted activities and so on and so forth.  I just want to briefly 

touch on two points. The current Plan has, as I understand it, has a 10 

4,000 square metre trigger and below that controlled activity status.  

Putting the issues that you raised before about what controlled activities 

and restricted discretionary activities can and cannot do, how well has 

that controlled activity rule in the Operative Plan worked given that 

you seem to quite like part of it being the 4,000 square metre trigger 15 

but you do not like the controlled activity trigger.  In the Christchurch 

sense, how well has that operative rule worked in practise and has it 

lead to the sorts of problems that you potentially identify? 

 

MR CLEASE:  Well probably not.  It has worked reasonably well, or rather the 20 

design outcomes that we have seen in Christchurch over the last 10 or 

15 years sort of the life of that rule, I think have been by and large 

reasonably good and appropriate outcomes.  So whether that is because 

of the rule or rather whether that is just what the market is delivering, I 

am not sure.  So the rule, what am I trying to say, there have not been 25 

recent examples of poor outcomes that have slipped through because of 

controlled activity status might be a better way of framing that answer.  

But whether as I said before, I can certainly see that a poorly conceived 

development that you would want to decline, so again it is that sort of 

risk assessment really, I guess. 30 

 

DR MITCHELL: Is that a problem that you have identified elsewhere in 

New Zealand or is this a Christchurch thing?  Because pretty much 

every Christchurch planner of whatever flavour says, “no we do not 

like controlled activities because we cannot say no.” I have never 35 

experienced it elsewhere in New Zealand to the same extent that I have 

experienced in the hearings down here and I wonder if that is just a pre-

conditioning of the profession to say “we do not do controlled activities 

in Christchurch.” 

 40 

MR CLEASE:  No, look I am very comfortable with controlled activities in 

principle.  I think there is certainly a strong role for them.  It is just this 

particular rule with the 4,000 threshold, personally I think restricted 

discretionary is more appropriate. 

 45 
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DR MITCHELL:  All right. Just finally, you have been asked some questions 

about incentivised mechanisms or mechanisms whereby a responsible 

proponent might be able to gain an easier consenting trend what do you 

think about the idea of a proponent hires an accredited urban designer 

who is on an approved list of urban designers that the Council is happy 5 

with, and they prepare an urban design assessment for a particular 

proposal.  A second person on that same panel, or on that same list 

sorry, not panel, is asked to peer review that, and then both of those 

professionals certify that in their opinion the design satisfies the 

objectives or the requirements of section 15.8.1. Other than then 10 

allowing a third urban designer, eg a Council employed processing 

officer or something similar to say “well I do not like what those two 

experts have come up with,” would there be merit in an activity that 

had gone through that process, eg two highly qualified processionals 

that the Council respects, have both certified that the proposal is 15 

acceptable in urban design terms, why could that not be a permitted 

activity? 

 

MR CLEASE:   I guess it could be, so I guess the issue would be what the 

process is if those two do not agree – and are you saying if the peer 20 

reviewer did not support the proposal then it would just go through a 

normal resource consent process? 

 

  [11.20 am] 

 25 

DR MITCHELL:   It would be an incentivised track that a developer might 

choose to take and giving them an option of saying, well, you can put 

your effort into urban design rather than consenting process. 

 

MR CLEASE:   Yes, so I guess that’s not so very different in principle from 30 

sort of the Crown’s proposition of it if it went to the urban design panel 

and they approved it, then you don’t need to go through a consent - - - 

 

DR MITCHELL:   It might work, but I take your point but – and it depends 

what you call an urban design panel, you might have to break the 35 

mould of how it currently works and redefine it, reappoint it. It is a 

similar concept but I think it’s substantively different in so far as it puts 

the control of that process in the hands of the proponent. The Council 

has a say so in so far as, you know, the “hire an urban designer to say 

yes to everything” person would never get on the list, but if you or one 40 

of your colleagues prepared an urban design – the proponent took the 

trouble to get your work looked at by somebody else, why would the 

Council – and you both agree that it’s appropriate – why would the 

Council want to second guess that, or why should they? 

 45 
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MR CLEASE:   Look, that could work, again, that’s why sort of new concepts 

sort of come into it sort of on the fly.  

 

SJH:   Well, we are told to be innovative, so it’s the sort of thing we’ve been 

hoping people had thought about before they came here to help us, 5 

innovation.  

 

MR CLEASE:   Yes, I think that could work as long as, I guess, there was the 

usual resource consent route if you couldn’t reach agreement. I think 

that probably my key concern is, probably I’m aware that urban design 10 

can be a bit subjective at times and whether you can – you know, does 

it have to be wholesale agreement, or is it sort of agreement but with a 

difference of sort of three points and how does that work? Sorry, I’m 

just sort of thinking off the cuff a bit here. 

 15 

DR MITCHELL:   No, that’s fine. Okay, thank you, thank you, sir. I’ve got no 

more questions. 

 

SJH:   Thank you. Mr Clease, Dr Mitchell took you to your 64, paragraph C 

and paragraph D takes account of human scale, without being rude, 20 

isn’t that yet again an example of terminology as it can mean what the 

reader wants it to mean, and doesn’t accord with certainty and clarity? 

 

MR CLEASE:   Yes, I think my response to Dr Mitchell, it’s a reasonably well 

understood urban design phrase, I accept that in plain English reading - 25 

- - 

 

SJH:   Who is reading this? Urban designers or?  

 

MR CLEASE:   I think obviously - - -  30 

 

SJH:   I mean, don’t we have to be conscious who the audience is and it’s the 

ratepayers of Christchurch’s plan after all. 

 

MR CLEASE:   Certainly, and you certainly want a plan that can be readily 35 

understood by everyone. As I said, the balance then is that - - - 

 

SJH:   So you take my point? 

 

MR CLEASE:   I take your point. 40 

 

SJH:   Right. And you did concede that it could do with some timing, so I take 

on board the acknowledgement, it’s just something we continually still 

get.  

 45 
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 Just referring to Ms Dawson’s questions about the floor to ceiling 

minimum height rule and flexibility, you said the other reason was the 

streetscape, but that really applied to the CBD and not KACs.  

 

MR CLEASE:   Yes, in my view, it’s more of a tall buildings justification, I 5 

think, and you’ve only got a two storey building - if the ground floor is 

a bit squat it doesn’t really matter because you don’t have a perception 

of the whole building kind of sinking into the ground. 

 

SJH:   I understand that. Wouldn’t it give a cost advantage to the KACs? And 10 

if so, is that aligned with the primacy we are meant to afford the 

recovery of the CBD? 

 

MR CLEASE:   In a sense that the central city has such a requirement but the 

KACs don’t? 15 

 

SJH:   Well, it’s cheaper to build to a lower height, isn’t it? 

 

MR CLEASE:   Well, it is, although – look, in my experience people build the 

ground floors to be the height that they need for the likely occupants 20 

that they’re going to put in it. So in the case, as with most development, 

is only sort of two to three storeys, I just don’t think there’s a need for a 

high internal stud, whereas in the CBD buildings - - - 

 

SJH:   But is a lower stud cheaper than building a higher stud? It would be, 25 

wouldn’t it? 

 

MR CLEASE:   Only, I think it’s - - - 

 

SJH:   You think it’s only marginal? 30 

 

MR CLEASE:   I think it is. 

 

SJH:   Okay. 

 35 

MR CLEASE:   Yes, certainly in the context of a two storey building. 

 

SJH:   Okay. Mr Radich, anything from the Panel’s questions? 

 

MR RADICH:   No, thank you, sir.  40 

 

SJH:   Mr Winchester? 

 

MR WINCHESTER:   No, thank you, sir. 

 45 

SJH:   Mr Minhinnick any re-examination? 
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<RE-EXAMINATION BY MR MINHINNICK [11.24 am] 

 

MR MINHINNICK:   Just one question, your Honour. Mr Clease, there were 

some questions from Panel Member Dawson just regarding the 5 

difference between the operative controls and the proposed controls 

about the various frontage controls and you explained that the either/or 

situation as you read the proposed controls. Just wondering as far as 

your perspective, how that might play out in practice if you had a 

proposal that exceeded the threshold, how a Council officer might 10 

interpret those frontage controls and the relevance of those? 

 

MR CLEASE:   So you’re saying even though it’s an either/or would Council 

planner still be still wanting effectively the frontage control as a 

defacto assessment? 15 

 

MR MINHINNICK:   Yes, what would the relevance of those controls be in 

your perspective? 

 

MR CLEASE:   Well, they wouldn’t apply. Then I would think the Council 20 

assessment would then look at what is an appropriate outcome for the 

site. So if it was a very large development that was on a key pedestrian 

frontage, I think you would legitimately still be looking to, you know, 

is it building to the road frontage and giving an appropriate outcome. 

But likewise if it’s not that context at all, then I think you would simply 25 

look at the proposal as a whole, holistically does it make sense, is there 

a rationale behind it, is the outcome appropriate, and you put those 

rules off to one side. 

 

MR MINHINNICK:   Thank you, no further questions. 30 

 

SJH:   Thank you, Mr Sadlier? 

 

<RE-EXAMINATION BY MR SADLIER [11.26 am] 

 35 

MR SADLIER:   Just one topic, sir. In questioning from Judge Hassan, you 

were dealing with the issue of the application of key pedestrian 

frontages. Now referring to your evidence from paragraph 38 onwards, 

you’re talking about the importance of context, are some of the 

contexts you list there more relevant to the application of a key 40 

pedestrian frontage than others, and if so, which of those would it be? 

 

MR CLEASE:   No, so I think – well, it’s obviously the main street context at 

paragraph 40, so it’s the street that’s the important context, if you like, 

so you can have a mall fronting onto that street and you still expect the 45 

mall to be opening out to the street, so – and the short strips of more of 
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a local design outcome typically, again they generally, the outcomes 

align with the sort of the build to a road frontage end point, end 

outcome. Obviously the main street context isn’t appropriate at all 

particularly for large format and indeed for malls that are set well 

within their sites, it doesn’t really work either.  5 

 

MR SADLIER:   So when deciding where to apply a key pedestrian frontage in 

the plan, you would look at the existing or future context? 

 

MR CLEASE:   I’d look predominantly I think, with the main street one, at the 10 

existing context, so which streets do have retail built up to, ideally, sort 

of both sides or certainly up to one side where it is typically a sort of 

terraced strip of shops with a veranda glazing the ground, you know, a 

typical sort of main street feel, and that’s where I’d apply it. So it 

wouldn’t be aspirational I guess, and I think that’s where the notified 15 

plan came a bit unstuck, is that the key pedestrian frontage was applied 

to a whole lot of malls and centres where it was running along what’s 

currently just their car park, you know, back road car parks, and where 

it was forcing sort of implemental mall addition to suddenly sort of leap 

out and sort of land in an isolated manner and obviously – even if you 20 

do get a couple of isolated buildings up to the road frontage, that 

doesn’t make a main street and it won’t for years and years and years.  

 

MR SADLIER:   Thank you. Nothing further, sir. 

 25 

SJH:   Ms Walsh, anything from the Panel or re-examination? 

 

MS WALSH:   No, thank you, sir. 

 

SJH:   Thank you very much, Mr Clease. No point starting at this stage, 30 

Mr Bonis, so we will take the morning adjournment and start back at 

11.45 am. Thank you. 

 

<THE WITNESS WITHDREW [11.29 am] 

 35 

ADJOURNED [11.29 am] 

 

RESUMED [11.48 am] 

 

SJH:   Yes, thank you. 40 
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<MATTHEW BONIS, affirmed [11.48 am] 
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SJH:   Just before we go on, Ms Walsh. Mr Winchester, just a housekeeping 

matter, that matter relating to the mediation and difficulties over at the 

KAC at Halswell, we have notified parties to be here at 10.00  

tomorrow morning and we will raise it then and see if we can make 5 

some resolution. 

 

MR WINCHESTER:   Yes, I have seen that. 

 

SJH:   Because the secretariat has faced the same problems you’ve faced. 10 

 

MR WINCHESTER:   I see. Yes, I have spoken to my learned friend 

Mr Hardie this morning and he has suggested a possible solution, but of 

course that - - - 

 15 

SJH:   Well, so far we have had great difficulty with him and it’s all been talk 

and nothing happening, so we will have to bring it to a head, and thank 

you for bringing it to our attention.  

 

 Sorry, Ms Walsh. 20 

 

MS WALSH:   That’s fine, sir. You don’t require Progressive to be there, I 

have confirmed with Mr Winchester that Progressive don’t have an 

interest in that particular issue. 

 25 

SJH:   Right, thank you. 

 

<EXAMINATION BY MS WALSH [11.49 am] 

 

MS WALSH:   Good morning, Mr Bonis. Can you please confirm your full 30 

name for the record is Matthew Bonis? 

 

MR BONIS:   It is. 

 

MS WALSH:   That you prepared a statement of evidence for Kiwi Income, 35 

Progressive and Bunnings dated 24 April 2015? 

 

MR BONIS:   I did. 

 

MS WALSH:   And a statement of rebuttal for the same parties dated 1 May 40 

2015? 

 

MR BONIS:   I have. 

 

MS WALSH:   You have the qualifications and experience set out in the 45 

introductory paragraphs to your statement of evidence? 
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MR BONIS:   Yes. 

 

MS WALSH:   Do you have any corrections to make to your evidence? 

 5 

MR BONIS:   No, I don’t. 

 

MS WALSH:   So can you confirm for the record that the statement is true and 

correct to the best of your knowledge and belief? 

 10 

MR BONIS:   I can. 

 

  [11.50 am] 

 

MS WALSH:   Thank you.  Now, can you please just take the Panel through a 15 

short summary of your evidence and then remain for questions. 

 

MR BONIS:   Thank you.  Just a brief summary and some of the points were 

raised by Mr Clease this morning so I won’t rehash those.  Just in 

summary, at the heart of the submissions to the commercial proposal 20 

was support for the Council’s ability to plan for the location and 

distribution of commercial activity for the benefit of the wider 

community.  The resulting statutory framework included in the LURP 

and the Central City Recovery Plan was that the commercial proposal 

should be enabling of business and business areas, revitalise centres 25 

and revitalise the central city as Christchurch’s primary focal point. 

 

 The frustration expressed in the submissions was that particularly for 

commercial activity there were mixed messages.  Policy provisions had 

a strong focus on the role and function of centres to provide for 30 

commercial growth, however opportunities for centre investment, 

adaptability and expansion were suppressed through demanding design 

controls and a requirement for centres to develop only internally 

through intensification.  One of the concerns was that commercial 

activity may be discouraged from locating in centre.   35 

 

 There is now a chorus of support for the efforts by the Council and in 

particular Mr Stevenson in terms of taking the initial draft commercial 

and industrial proposals and getting them to where they are now, and I 

would like to add my name to that support. 40 

 

 Mr Stevenson in his summation expressed his view that the provisions 

now provided certainty, choice and clarity and I agree.  And I wish to 

outline and make it fairly clear that the following matters raised are 

ones of nuance, stylistic preferences and approach, there are no 45 

fundamental points of difference or significant disputes.   
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 The 1 May revised version in the clean copy, which I understand is 

exhibit 7, already identifies the structure has been improved and the 

scale of provisions reduced substantially through this process.  I have 

also considered Ms Whyte’s amended structure, which was exhibit 1, 5 

and I am of the view that that would further streamline the provisions.  

I have also considered myself alternative structures, primarily that used 

by the Auckland Unitary Plan which I am assisting with, but I have 

ultimately concluded that these would be inconsistent with the 

remaining district plan structure. 10 

 

 In terms of the remaining points of difference, at policy 15.1.1.5 

expansion, Mr Stevenson has suggested cross-referencing strategic 

directions objective 3.3.7 albeit his main concern appears to be 

accounting for any lost residential intensification opportunities.  I have 15 

outlined my support for the intent of that policy at paragraph 140 of my 

evidence-in-chief.   

 

 I do not have any specific concern with cross-referencing other 

provisions of the plan within the policy however the broad ambit of 20 

objective 3.3.7 introduces elements that may not be directly relevant.  

Also through the phrase “must be consistent with” could be seen to 

create a hierarchy of strategic directions objectives in relation to 

policy 5 when there may in fact be a number that could be equally 

relevant. 25 

 

 There are two potential outcomes in my view, one is to keep the 

reference to objective 3.3.7 but pre-phrase with “having particular 

regard to” that objective.  Alternatively and preferably if the issue is 

one of an opportunity cost for residential intensification a new clause 4 30 

could be inserted into policy 15.1.1.5 such as “Any expansion of a 

commercial centre is only undertaken where it does not substantially 

reduce the opportunity for medium to high density residential 

development”. 

 35 

 In terms of the second matter, the key frontage provisions are now 

focused to those locations where there is an existing main street built 

form and aesthetic.  Accordingly the application of these provisions is 

seen as targeted and not unduly onerous.  There are however some 

points of clarification I wish to highlight to the Panel. 40 

 

 In terms of rule 15.2.3.3(a) in the 1 May version, Mr Stevenson is 

seeking 100 percent built form to the road frontage road boundary for 

Key Pedestrian Frontages compared to the initial 70 percent.  I 

understand from discussions with Mr Clease that the 100 percent 45 
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requirement is considered appropriate from an urban design 

perspective.   

 

 In terms of 15.2.3.3(b)(ii) I, along with Mr Clease, support a 60 percent 

glazing requirement when buildings are facing collector or arterial 5 

roads.  Mr Stevenson’s 1 May revision outlines 40 percent.  I 

understand from discussing with Mr Stevenson during the break that 

that may be a matter of scope more than anything else but I just simply 

raise it, sir, for the Panel.   

 10 

 And lastly, in terms of local road frontages, as outlined by Mr Clease 

landscaping within the three metre setback is seen as appropriate.   

 

 I support a tiered approach in terms of the application of urban design 

threshold as moved to rule 15.2.3.1.  I reached my view in supporting a 15 

higher 4,000 GFA trigger for district centres given their proportional 

size and ability to absorb change and that the remaining built form 

standards including rule 2.3.3 would provide for façade treatment of 

buildings below that threshold. 

 20 

  [11.55 am] 

 

 Regardless both Mr McIndoe and Mr Clease see the need to retain 

urban design discretion for car parking buildings and I can appreciate 

their concern based on local examples, and I have identified that within 25 

my evidence-in-chief, a specific requirement for car parking buildings 

above grade. 

 

 I do not support the need for a qualitative urban design assessment for 

the Commercial Retail Park zone rule 15.5.2.3 RD3.  As outlined in my 30 

evidence there is a particular form and function to these activities 

which by their nature are big, bulky and with large areas of shared car 

parking.  I am also unaware of examples of a substantive adverse 

design outcome from the existing complexes and furthermore the 

assessment matters of 15.8.1 which would apply are based on centre 35 

typology where matters such as articulation, modulation and a range of 

uses are raised and these are unlikely to be anticipated or appropriate in 

a large format retail complex. 

 

 Lastly, in terms of assessment matter 15.8.1, the point of difference as I 40 

understand it is outlined by Mr Clease earlier and to some degree this is 

a matter of preference or style.  In my view, as outlined, with a 

restricted discretionary activity status and non-notified clause I prefer 

the more topic based approach to assessment matters.   

 45 
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 Commissioner Mitchell raised with Ms Whyte on Friday that the 

checklist concerned could be removed with an introductory statement 

identifying that the assessment matters were not a checklist.  I agree 

that that would assist.  However in my experience, and it was the same 

as Mr Clease, there is simply a tendency in practice to group these 5 

things together into common themes anyway and apply them on that 

particular basis.  I mean regardless we end up at essentially the same 

place.  I am happy to answer any questions. 

 

SJH:   Thank you, Mr Bonis.  Mr Winchester? 10 

 

<CROSS-EXAMINATION BY MR WINCHESTER [11.57 am] 

 

MR WINCHESTER:   Thank you, sir.  Good morning, Mr Bonis.  

 15 

MR BONIS:   Good morning, Mr Winchester. 

 

MR WINCHESTER:   Now, just so I have got it clear, can you just read out 

again your suggested new matter 4 for addition to policy 5. 

 20 

MR BONIS:   Certainly.  So the policy would read, “Any expansion of a 

commercial centre is only undertaken where it would (4) not 

substantially reduce the opportunity for medium to high density 

residential development”.   

 25 

MR WINCHESTER:   Thank you. 

 

MR BONIS:   So it would have to be a matter of substance effectively on the 

merits and facts in terms of the opportunity costs. 

 30 

MR WINCHESTER:   Thank you.  And with that suggested wording, do you 

think that what that might encourage, in line or in keeping with the 

purpose of a Key Activity Centre or a District Centre, is more of a 

mixed use type of development whereby you would incorporate 

potentially some substantial residential component? 35 

 

MR BONIS:   It can certainly, it flags that issue as one way of dealing with 

incremental creep into a residential zone where you would have to 

come up with a residential development within the balance of the 

commercial zone. 40 

 

MR WINCHESTER:   Thank you.  Now, and just a slightly roundabout way of 

dealing with these matters, but you also mentioned your opposition to 

the need for an urban design assessment in the Commercial Retail Park 

zone.  If a submitter that was in the Commercial Retail Park zone was 45 
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actually seeking lower retail GFA as permitted, so a more fine grained 

retail component, would that change your view at all? 

 

MR BONIS:   They would come hard up against the non-complying status for 

such activities in which case the full range of matters could be explored 5 

unless it was one of the specific exemptions, I think food and beverage 

and there is a couple of others. 

 

MR WINCHESTER:   Yes. 

 10 

MR BONIS:   But not a large amount of those would be anticipated within that 

zone. 

 

MR WINCHESTER:   Sure.  But if, for example, the Panel was inclined to 

grant relief to a specific submitter in relation to a specific Commercial 15 

Retail Park zone, for example Tower Junction, to enable or allow for 

some finer grained retail and smaller tenancies would that, as a 

corollary, trigger the need for an urban design assessment in your 

view? 

 20 

MR BONIS:   I think, given the design outcome and the context of the retail 

park, there is a particular public preference for why they are there, there 

is a particular scale and form and aesthetic that goes with that.  So my 

understanding is when the public go to these places they are not 

expecting a centre or a centre typology, they are expecting a 25 

particularly amenity outcome.  And the assessment matters of 15.8.1 I 

think are a bit more finer grained centre focused.  That is not to say that 

that aesthetic wouldn’t be appropriate but it is quite a large jump from 

where those things are now and I guess the outcomes that would be 

anticipated with them in the future. 30 

 

  [12.00 pm] 

 

MR WINCHESTER:   Thank you.  Just perhaps returning to the bigger picture.  

You would agree that what the Council has done in terms of its centres 35 

based approach, particularly with the Commercial Chapter, is to take a 

policy approach, it has set a quite strong policy framework, has it not? 

 

MR BONIS:   Very much, I am not aware of one that is as rigid in the country, 

it is very strong in terms of policy. 40 

 

MR WINCHESTER:   Yes, and it has effectively turned its back on, for 

example, the concept of having significant distributional effects, it has 

taken a policy approach as opposed to necessarily an effects based 

approach.  You would agree with that in general? 45 
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MR BONIS:   That appears to be the central theme in terms of where it has 

gone, yes. 

 

MR WINCHESTER:   And from your perspective, Mr Bonis, you would agree 

that there are some significant advantages with that policy approach 5 

compared to having to assess distributional effects on a case by case 

basis? 

 

MR BONIS:   I would, I mean my experience in terms of the distributional 

effects assessment cases is that they always come down to matters of 10 

technical detail and nuances as to whether or not a particular threshold 

being significant is crossed or not and the consequences of that.  The 

policy approach and being so rigid, moves away from those sorts of 

arguments and uncertainties.   

 15 

MR WINCHESTER:   Thank you, and against that context, you were involved 

in Variation 86 and I think I asked you some questions when you 

appeared in the Strategic Directions Chapter about Variation 86.  And 

just in terms of the goals or the intent of Variation 86, to the extent that 

it incorporated concepts around distributional effects, do you actually 20 

think it has been that effective in creating a centres hierarchy? 

 

MR BONIS:   It is hard, I mean, Variation 86 was in place since 2008, shortly 

thereafter we went into the GFC so there was a bit of a downturn in 

terms of marketing investment regardless. 25 

 

 Also, pre the Variation, there was a large number of consents that were 

either established in the built form for those put in place, or those 

consents were sitting there able to absorb capacity anyway.  So whether 

or not it was Variation 86 or simply that the market response during 30 

that period of time, my understanding is the extent of commercial 

development outside the centres network declined, slowed down 

considerably. 

 

MR WINCHESTER:   Yes, and you have read Mr Heath’s evidence and his 35 

analysis of what has happened historically in terms about centre 

development? 

 

MR BONIS:   Yes, yes. 

 40 

MR WINCHESTER:   And you have got no reason to disagree? 

 

MR BONIS:   No, I agree with that. 

 

MR WINCHESTER:   Thank you.  I just want to deal with the issue of the role 45 

of the CBD briefly, and I ask you please to turn to your page 33 and 34 
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of your evidence and you were here this morning when I asked a 

question of Dr Fairgray about his views of policy 15.1.1.1? 

 

MR BONIS:   Yes, I was. 

 5 

MR WINCHESTER:   And so Mr Stevenson has come up with some amended 

wording which seeks to address that concern and the development 

supports the recovery of the Central City, and you are largely 

comfortable with that? 

 10 

MR BONIS:   Yes, I was and I have recorded that in my paragraph 141 and I 

think in my rebuttal, I have also identified that the additional change 

that Mr Stevenson’s identified, that policy sets as establishing the 

framework, those things together, overcome my concern as to the way 

that that policy could otherwise be interpreted. 15 

 

MR WINCHESTER:   So, for want of a better word, it is aspirational, it is 

motherhood and apple pie in a way in terms of what it is intended to do, 

but you do not think it is necessarily going to straitjacket or constrain 

activity outside the CBD in an undue way? 20 

 

MR BONIS:   No, I think the way that I referred to it was it sort of was a 

framework and an allocator framework in terms of the way that it was 

to be designed, essentially setting up the commercial centre hierarchy 

principally through (i) to (v), but indicating within the opening stanza 25 

that providing the commercial activity was focused within those 

centres, and focused – it is not the only place it can go, it is looking at 

strengthening it, then I do not see that it is inappropriately 

straitjacketing commercial activity outside those areas. 

 30 

MR WINCHESTER:   Thank you, so the essence of it is that it really reflects 

the framework and the hierarchy of centres? 

 

MR BONIS:   Yes. 

 35 

  [12.05] 

 

MR WINCHESTER:   Thank you.  And just on urban design matters, I take it 

when you give your evidence you are relying primarily on Mr Clease’s 

analysis? 40 

 

MR BONIS:   I am, yes. 

 

MR WINCHESTER:   Yes, thank you, that is all.  Thank you, sir. 

 45 

SJH:   Thank you.  Ms Huria. 
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MS HURIA:   No thank you. 

 

SJH:   Ms Dawson. 

 5 

MS DAWSON:   Thank you, Mr Bonis.  Just a couple of questions.  Turning to 

a matter you covered, I think, in questioning from Mr Winchester about 

objectives 337 of the Strategic Directions – I think you covered it in 

your opening, and the role of that objective in the policy regarding 

growth of centres, policy 5. 10 

 

 When I look at what might be important to growth of centres in that 

policy, I also look at number E, which is maintaining and enhancing the 

Central City key activity centres and Neighbourhood Centres as 

community focal points, and particularly the reference to the Central 15 

City in that provision, because the rest of policy 5 does not refer to the 

CBD at all, it just talks about that particular centre that is 

accommodating growth’s role within a strategic network of centres. 

 

 If objective 337 was not referred to in policy 5, do you think that there 20 

is a gap in relation to considering the centres based focus generally, and 

particularly the Central City and when looking at how growth should 

be accommodated? 

 

MR BONIS:   No, I do not, and the concern I had with the specific reference to 25 

consistent with 3.3.7 is that there are other provisions in Strategic 

Directions such as 3.3.8 and 3.3.10, one of which is very much about 

the primacy of the Central City.  So the two options that I had there 

with particular regard to 3.3.7 which makes it clear that there are other 

matters within Strategic Directions or indeed, other matters within the 30 

Plan that may equally be as relevant in terms of a consideration of the 

expansion of a particular centre. 

 

 It is one of the issues in terms of specifically referencing other 

provisions of a plan within a provision, is that inadvertently in some 35 

interpretations it can create a hierarchy in terms of how those 

provisions are interpreted which is always a bit of a concern. 

 

 So, I do not think that anything is absent by not having specific 

reference to 3.3.7, if the specific matters that should be looked at in 40 

every instance, is the one around opportunity costs for residential 

developments and the primacy of the Central City but the easiest 

option, I think, is to write those into that policy 5 directly.  And then all 

the other remaining objectives, Strategic Directions or otherwise, are 

not necessarily discounted by specifically referencing only one. 45 
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 Sorry, that is a long winded answer.  

 

MS DAWSON:   Yes, so your concern is by just saying one, it draws attention 

to that one when there are other objectives if there are gaps, and I know 

you have said Mr Stevenson has mentioned the residential 5 

intensification one, I just highlighted potentially a CBD one, and you 

are saying write those in to the accommodating growth policy rather 

than just picking on one objective to use as the means of doing that?  

 

MR BONIS:   Yes, from memory and I have not got the policy in front of me, 10 

(i) I think was talking about the networking commensurate network of 

centres and that by alignment would bring into consideration or into the 

frame, the primacy of the Central City. 

 

MS DAWSON:   Yes, I suppose that is my question, is whether it does or does 15 

not, but we can think about that.  Thank you very much. 

 

 One other question, and I suppose it is just understanding how you go 

about thinking about rules.  In paragraph 28 of your evidence, you raise 

an important issue which is that if this Plan is about encouraging 20 

growth into centres, then do not at the same time discourage it by 

making it too hard for commercial growth to go into those very centres 

where it is to be encouraged. 

 

 The other side of that is well do not have any rules at all, just say, you 25 

go there you can do what you like, but you accept that there is a need 

for rules as long as they do not unduly constrain growth. 

 

 So when you are thinking about the different rules that you are 

concerned about, whether it is frontages or grazing or urban design 30 

assessments, how do you decide what is unduly constraining growth or 

not, and where do you, how do you as a planner, come to that balance? 

 

  [12.10 pm] 

 35 

MR BONIS: It was more set within – I guess the framework of those 

provisions is they were initially notified in even the draft, and we have 

come a long way as I think everyone has acknowledged, since then, and 

it was also an element that is in Mr Heath’s section 32 assessment 

which I understand is part of the material that we are looking at.  And 40 

the philosophy was quite clear – if you want activities to go into 

particular zones, channel them there through a combination of means, 

and one is obviously the activity status and making it as permissive as 

possible, in comparison to other zones, but also make sure that the 

appropriate, the transport impact assessments, the design assessments 45 

and so forth, do not unduly and again, I use that word again, make 
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investment or slow down investment into that.  And probably the best 

way I can do it is simply to give an example.  Within the first suite of 

provisions, a supermarket for example, and a number of the 

commercial core zones effectively had the same status as within the 

general industrial zone, but yet within the centre, issues around 5 

transport assessment and methodology and also in terms of urban 

design were perhaps more restrictive.  So I would see as a plan of the 

market preferring an industrial zone because the status is the same, over 

the commercial core, which is actually where you want these things to 

go. So it is just the framework, making sure the nuances of the 10 

framework actually channel the activities to where you want them to 

be. 

 

MS DAWSON:   So are you saying that where the plan has got to in the latest 

version that has come from Mr Stevenson, is fairly much there? 15 

 

MR BONIS:   Yes. 

 

MS DAWSON:  Though you are suggesting some more unconstraining in 

terms of some of the rules. 20 

 

MR BONIS:  I have made it clear in my opening stanza that the matters of 

nuance and style, there is not substantial light between where I am and 

where Mr Stevenson all I am simply indicating is specifically around 

urban design there may be contextually some further tweaks that could 25 

be made just to make it a little bit easier. 

 

MS DAWSON:   At the moment where it sits, are you saying that the rules are 

such that they would constrain or would discourage the government 

from (INDISTINCT 2.30) - - - 30 

 

MR BONIS:   No, I certainly would not go that far. 

 

MS DAWSON:   Okay.  Thank you very much. 

 35 

SJH:   Judge? 

 

JUDGE HASSAN: Thank you Mr Chairman, just a couple of matters.  

Mr Bonis. If I could take you back to paragraph 141 which you 

discussed with Mr Winchester, page 33 of your evidence and this first 40 

paragraph, subparagraph there.  Just as you have got your finger on that 

and you look at page 5 of the latest track change version of the 

provisions Mr Stevenson has put forward, page 5 of 229, thank you.  

Just let me know when you have got that in front of you, it is a matter 

of wording that I wanted to test with you a bit further. 45 
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MR BONIS:  Sir, just to make sure I have got the right provision in front of 

me, that is page 3? 

 

JUDGE HASSAN:   Page 5. 

 5 

MR BONIS:   Page 5. 

 

JUDGE HASSAN:   So policy 15.1. – according to this numbering system, 2.1 

I think. 

 10 

MR BONIS:   I have got the clean version in front of me, I do not have the 

track change version. 

 

JUDGE HASSAN: Could that be put on the screen for us?  Thank you.  I 

wanted to show the track change version for this because it was in the 15 

tracking that I – yes just bring it up again if you could increase the 

percentage please so I can see that more clearly – so just look at Roman 

numeral (i) and you will see the text has moved a little bit in terms of 

the suggestions Mr Stevenson has been working with and 

recommending, so “gives primacy to” and then you’ll see “and does not 20 

adversely affect” which was of concern, and then the word “supports” 

was put in and taken out.  What about, I guess if there is no reference to 

“supports” and you have indicated concern about the possible ways that 

might be read or mis-read, we might be missing something by way of 

risk for the central city, and I wonder about the concept of 25 

jeopardisation, in other words “gives primacy to and does not 

jeopardise the recovery of the central city.”  Getting away from the 

language of adverse effect or significant adverse effect or those sorts of 

things we all get tangled up in.  Is it not just a question of we want to 

make sure that what happens in the centres does not jeopardise what the 30 

central city needs to do by way of recovery. 

 

  [12.15 pm] 

 

MR BONIS:  That would certainly assist.  I mean I must admit I was not aware 35 

that the word “supports” had been deleted.  I was relatively comfortable 

with it.  “Jeopardises” brings into play I guess the more, the thousand 

cuts. 

 

JUDGE HASSAN: Does it?  Take the example of the evidence from a retail 40 

expert who says “I consider the effects in retail distribution in terms of 

the central city are small or not significant.”  Well that is an example of 

it not jeopardising, is it not?  But does that not get away from the need 

to go to as you say the “death by a thousand cuts approach,” where one 

person argues that there is some sort of difference between adverse 45 

effect and significant adverse effect, that we need to argue about.  Is it 
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not just a question of whether or not development actually puts at risk, 

jeopardises or – think of some other word? 

 

MR BONIS:   It is quite a high test, sir, and the phrase that I keep coming back 

to is “not ruinous” which has been bandied about in some distributional 5 

cases. 

 

JUDGE HASSAN:  So you would say it is okay to impact the central city to 

some extent as long as it is not ruinous? 

 10 

MR BONIS:   No, no I am suggesting quite the opposite, sir.  

 

JUDGE HASSAN:   Yes. 

 

MR BONIS:   The concern that I have with “jeopardising” is that it is quite a 15 

high test, whereas I read this policy as a whole and that it is to establish 

a framework and the framework itself is to give primacy to and support 

the recovery of the central city. The concern that I have with “gives 

primacy to and does not jeopardise the central city” is that it almost 

establishes a lower test where we end up with looking at incremental 20 

non-central city or incremental non-centre development, that each in its 

own might not jeopardise the CBD and I think that would be, from my 

experience looking at distributional matters, that is a relatively easy test 

especially where you have a number of centres.  I actually prefer the 

wording that was initially suggested by Mr Stevenson - - - 25 

 

JUDGE HASSAN:   Yes. 

 

MR BONIS:   - - - with reference to framework and with reference to support, 

that seems to me to be a positive enactment of what we are trying to 30 

achieve and what the central city recovery plan, the LURP, is trying to 

do.  I would not necessarily support the alternatives that - - - 

 

JUDGE HASSAN:  Yes, no thank you very much. That is helpful and I 

understand that now.  So you would, well, suggest that the word 35 

“supports” goes back in, in terms of getting the balance right. 

 

MR BONIS:  Sorry, sir, if I conveyed - - - 

 

JUDGE HASSAN:   No that is good.  It is helpful to actually work that through 40 

because you have just turned a light on in my own head as to how that 

works which is helpful to me.  Just in terms of the other thing, I have 

discussed this with other experts, I might as well just ask you briefly 

for your view. This concept of functions and roles which is sort of 

spread about if you like in this policy, and then in the table that follows, 45 

and then also in appendix 15.10.1, and I think Mr Stevenson on 
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reflection would see it as more valuable to have it in one place and say 

it accurately and correctly.  Do you think that the table in this policy is 

the right place for that?  In other words, descriptions of roles and 

function from the table to the policy, and that is the only place you see 

it. 5 

 

MR BONIS:  I do, sir.  I think less is more, especially I mean there is an 

appendix as well 10.5.1 I think it is, page - - - 

 

JUDGE HASSAN:   189. 10 

 

MR BONIS:   The purpose of it is appropriate.  It tries to expand on what is 

there, but the trouble is it uses different wording and different 

terminology to what is in the table at 15.1.1. 

 15 

JUDGE HASSAN:  And do you think, in other words if we go back to the 

policy briefly, and if we were to assume that descriptions of roles and 

functions and so forth in the Roman numerals (i) to (v) were simply to 

be deleted and the table was to fulfil the role of a complete description 

of that role, are you satisfied that it does provide that adequate and 20 

complete description without anything else?  Or is there anything in the 

Roman numerals - - - 

 

MR BONIS:   I would probably look at a synthesis of the two, sir.  I mean I 

have looked at the table in some detail and the wording.  There is some 25 

overlap.  But there is also some distinguishing features and I would not 

want to see one lost at the expense of the other. 

 

JUDGE HASSAN:   Yes. 

 30 

MR BONIS:   It’s a case of rationalising this. 

 

JUDGE HASSAN: Yes, thank you.  I think Mr Stevenson will give some 

thought to it.  Thank you very much. 

 35 

MR BONIS:   Thank you, sir. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir.  Good morning, Mr Bonis. 40 

 

MR BONIS:   Morning, sir. 

 

DR MITCHELL:   Sorry, good afternoon.  I have only got two matters to just 

get your opinion on and they are the same matters I raised earlier with 45 

Mr Clease.  Have you had experience in dealing with the existing 
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controlled activity rule in the Operative Plan?  4,000 square metre 

trigger rule? 

 

  [12.20 pm] 

 5 

MR BONIS:   I have.  One particular instance was the Ferrymead application 

on it for, if anyone remembers, 2007 the Mitre 10 which is a giant 

orange building, was to go there next to a conservation estate and there 

was a concern that the bright colour orange was going to have adverse 

visual effects on the conservation estate and the ability to actually 10 

control that under the controlled activity status. I think where that one 

ended up was they were stuck with it because the assessment matters 

did not give the ability to actually differentiate between colours.  But 

that is my only understanding of where there has been a dispute around 

it. 15 

 

DR MITCHELL:   So if you had, if you reserved control over colour - - - 

 

MR BONIS:   Yes, it was simply a case of getting the assessment - - - 

 20 

DR MITCHELL:   Majority rule could still be made to work in that sense, it is 

just that it was not - - - 

 

MR BONIS:   That appeared to be a failing of the plan, sir, not the status. 

 25 

DR MITCHELL:  So, what is your view on the controlled activity versus 

restricted discretionary activity distinction? 

 

MR BONIS:  I have been giving this quite a bit of thought and I think that 

there are two matters that come into play in my mind.  If one is to stay 30 

at restricted discretionary, my preference is to keep with the more 

general matters that are raised by Mr Clease and I think everyone has 

indicated that regardless of what assessment matters we end up with, 

they need some tidying to make them publicly decipherable.  But in a 

general sense and keeping up those general matters I think that is 35 

appropriate at that status level.   

 

 If we were going to go to controlled activity status I think that there is 

more of a requirement to make than specific, and also in terms of their 

application.  So obviously, sir, as you identified rightly on Friday in our 40 

introductory statement, saying they are not a checklist, is appropriate, 

but actually giving some very clear detailed guidance as to how they 

are being applied, and accompanied with a non-statutory guideline 

looking at particular typologies to particular centres. I think if those 

two things were run together then a controlled activity status would be 45 

appropriate, in my view. So perhaps you keep the list of 30, make them 
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a bit more specific, run them together with a non-regulatory design 

guideline as well.  I think that would be sufficient. 

 

DR MITCHELL:  And I suppose it is a speculative question, but in terms of the 

clients that you act for, would they see a controlled activity rule, 5 

framed in the way that you have set, being more enabling and sending 

them a more positive signal than the alternative? 

 

MR BONIS:   Yes, they would and most of the clients that I deal with already 

have a very clear understanding that they are going to have to look at 10 

urban design, and that features very much in their market investment in 

terms of the built form they are putting forward.   

 

DR MITCHELL:  Thank you.  And the second matter is, you will have heard 

me ask Mr Clease, and I raised it on Friday as well, this – I will short 15 

circuit it so I do not have to read it all out again – but the certified 

urban design - - - 

 

MR BONIS:   Oh yes sir, yes. 

 20 

DR MITCHELL:   - - - permitted activity approach.  How would that work? 

 

MR BONIS:   I have given it a lot of thought over the weekend.  The concern 

that I have is one of process.  I guess it is a vires issue in terms of how 

it is brought in or an ultra vires issue in the process for putting it in this 25 

mechanism.  Putting it aside, I think it certainly has merit, but the merit 

would come down very clearly to the mandate in which that 

certification process was set up and making it very, very clear as to the 

outcomes that were anticipated through how that mechanism worked.  

So if, essentially the issue is making it clear to whoever is doing the 30 

certification process that it is not about necessarily optimising the 

consequences, but it is the going through and making sure that the 

urban design assessment matters are appropriately reflected within the 

development that is in front of them. So that hopefully there is less 

debate when that is then peer reviewed, because they have the same 35 

mandate and the same process and it becomes, yes, that is 

understandable, it works through the outcomes that we are trying to 

achieve in this particular context.  So I think it could work.  I think the 

biggest hurdle is one of mechanism in process. 

 40 

DR MITCHELL:   Thank you. 

 

SJH:   Thanks, Mr Bonis, thank you, sir.  Mr Bonis, your 23, is that evidence 

before the latest version, are you now happy with where you have got 

to where you have set out your qualifications there? 45 
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MR BONIS:   Sir, no I am happy and I think I make that - - - 

 

SJH:   They still remain? 

 

MR BONIS:   No I am comfortable that - - - 5 

 

SJH:   Can we just deal with B for a moment because you would have heard 

my exchange with Dr Fairgray?  We had considerable evidence from 

Mr Heath about capacity through to 2033. 

 10 

MR BONIS:   Yes. 

 

SJH:   We got told by Dr Fairgray you’ve done a lot of analysis et cetera, but 

none of it is before us, so the only evidence we have of capacity – and I 

do not think any of the other economists deal with it in any detail - - - 15 

 

MR BONIS:   It is my understanding from reading all the evidence as well, sir. 

 

SJH:   This is Mr Heath’s evidence? 

 20 

MR BONIS:   That is correct, sir. 

 

SJH:   So if that capacity is there, and I know there is an allowance for 

expansion in the rule that has been set out in your evidence, are we not 

better to be focusing on intensification as a priority to expansion? 25 

 

  [12.25 pm] 

 

MR BONIS:  Yes we are sir, and my understanding of the provisions is that 

that essentially is what they do.  I also would take your attention I think 30 

it is to the executive summary of Mr Heath’s evidence where he 

actually indicates that there is a role – he refers to it as consolidation 

rather than specifically intensification. Intensification is a primary 

focus in doing that but indicates that in some appropriate circumstances 

and subject to criteria, some expansion may be appropriate if there is 35 

outside increases and changes in catchment.   

 

SJH:   Yes, I think the difficulty we had there was this talk about the difference 

between consolidation and intensification and its strategic directions - - 

- 40 

 

MR BONIS:   Yes, sir. 

 

SJH:   - - - and whether one needed to expand the footprint or not.  I do not 

think the evidence we have got in front of us here actually takes that 45 
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debate any further than it was in its embryonic stage, its strategic 

directions, does it?  Unless you can point me to some? 

 

MR BONIS:   I can’t, no sir, I cannot.  All I can do is point you back again to 

Mr Heath’s discussion within his executive summary. 5 

 

SJH:   Okay. And just very briefly, your 28 where you talk about 

incentivisation and 30, clarity, that by and large have been taken care 

of? 

 10 

MR BONIS:   No there is some very minor polishing sir, but by and large I am 

very impressed with where the provisions are. 

 

SJH:   Well we identified some of those with Mr Cleese’s suggestion, did we 

not? 15 

 

MR BONIS:   Yes. 

 

SJH:   So there is always room for that polishing of language. 

 20 

MR BONIS:   Quite right. 

 

SJH:   Just a query, I think it was Mr Ogg last week told us that Eastgate and to 

a lesser extent, The Palms, are still very much in recovery mode 

compared to the other KACs? 25 

 

MR BONIS:   I was not here for the evidence of Mr Ogg but that would be my 

understanding, especially - - - 

 

JUDGE HASSAN?:   Mr Heath confirmed that too. 30 

 

SJH:   Mr Heath as well, said that. 

 

MR BONIS:   From my observations I would certainly accept that. 

 35 

SJH:   So your client’s Marshlands Road property, Bunnings’ property is not 

far up the road? 

 

MR BONIS:   I understand that to be the case, yes. 

 40 

SJH:  And what really is their plan for expansion because apart from the 

Bunnings, the rest of that offering there, one would have to say is 

average. 

 

MR BONIS:   I could not honestly help you on that, sir.  I have not looked at 45 

the expansion. 
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SJH:   Okay, thank you. I just wondered if it was mainly going to be an 

expansion of Bunnings or if there was going to be a broader offering 

that may include some community elements. 

 5 

MR BONIS:   My understanding from Mr Crystal at my office who is looking 

at the expansion is that the primary driver around that was specifically 

in terms of Bunnings, greater areas, largely around storage, big out 

storage. 

 10 

SJH:   But it is going to front onto the road. 

 

MR BONIS:   It will come all the way round to the road but my understanding 

is one of the primary drivers for Bunnings in that particular context is 

their ability for storage and their landscaping component.   15 

 

SJH:   Okay, that is helpful.  Thank you. 

 

MR BONIS:   Thank you, sir. 

 20 

SJH:   No that is all thank you.  Mr Winchester, anything arising? 

 

MR WINCHESTER:   Just one matter, sir, and I probably should have put it in 

cross examination, but it does arise in the context of questions from 

Sir John and Ms Dawson about your paragraph 28 and incentivisation 25 

of development within centres.  You have my questions of Mr Clease 

this morning in terms of his distinction between the need for an urban 

design assessment in neighbourhood centres but not at KACs? 

 

MR BONIS:   I did. 30 

 

MR WINCHESTER:  Yes.  And do you have the same view as him?  Or do 

you simply defer to Mr Clease about that potential cost impact for a 

neighbourhood centre which is not borne by a KAC? 

 35 

MR BONIS:  My understanding of his answer, and it is certainly mine as well, 

is that within the neighbourhood centres, when you are looking at a 

substantial redevelopment, it would largely be sort of supermarket or 

department store led anyway, to get close to something that would get 

us over that 1,000 square metres, so financially I guess there is a 40 

reasonable amount of backing by those particular anchor traders. 

 

MR WINCHESTER:  Right. Well that was going to be my question and I think 

you have answered that.  So you do not feel there is any disincentive 

for redevelopment in terms of the need for an urban design assessment? 45 
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MR BONIS:   No. 

 

MR WINCHESTER:   Thank you. 

 

  [12.30 pm] 5 

 

SJH:   Mr Minhinnick, anything from the Panel’s questions or re-examination? 

 

MR MINHINNICK:   No, your Honour. 

 10 

SJH:   Mr Sadlier. 

 

MR SADLIER:   No thank you, sir. 

 

SJH:   Ms Walsh. 15 

 

MS WALSH:   No, sir. 

 

SJH:   Thank you, Mr Bonis, you may stand down. 

 20 

MR BONIS:   Thank you, sir. 

 

<THE WITNESS WITHDREW [12.30 pm] 

 

SJH:   Ms Blair, the oil companies. 25 

 

MS WALSH:   Sir, may I be excused? 

 

SJH:   Yes, you may. 

 30 
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<KAREN TRACY BLAIR, affirmed [12.31 pm] 
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SJH:   Just take a seat please.  Your full name is Karen Tracy Blair? 

 

MS BLAIR:   It is.  

 

SJH:   You prepared a statement of evidence dated 23 April 2015? 5 

 

MS BLAIR:   I have. 

 

SJH:   Do you have any corrections you wish to make to that? 

 10 

MS BLAIR:   No, thank you. 

 

SJH:   Would you then proceed - and you confirm its contents are true and 

correct? 

 15 

MS BLAIR:  I do. 

 

SJH:   If you would then proceed to give us your summary. 

 

MS BLAIR:   I have just got a printout of the agreed changes with 20 

Mr Stevenson and the one remaining issue that I have got. 

 

SJH:   All right, thank you. 

 

MS BLAIR:   I would like to put it in as an exhibit. 25 

 

SJH:    Exhibit 10. 

 

EXHIBIT #10 – RECORD OF AGREED CHANGES ARISING FROM 

EVIDENCE OF MS BLAIR 30 

 

MS BLAIR:   Having reviewed the evidence and rebuttal evidence of 

Mr Stevenson, I just confirm that my concerns in respect of 16.1.1.4 

policy 4 and 16.1.3.2 policy 8 of the Industrial Proposal are satisfied.  I 

am also satisfied that the definition of sensitive activities does not need 35 

to be amended at this stage, but may well need to be amended at stage 

2.  

 

 With respect to 15.1.1.3 3B, the Commercial Proposal, I am also 

satisfied that the concerns raised in my evidence are in essence 40 

addressed by the proposed redraft of the policy to delete references to 

high pedestrian activity. 

 

 Although I know that Mr Stevenson recommended its deletion on 

Friday and my concerns were addressed by its amendment and the 45 

deletion of the policy would also indirectly address my concerns. 
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 So in respect of the exhibit that was handed up, on one side of that page 

is a record of the agreed changes arising from the evidence of Ms Blair, 

and I have just recorded those to give you an indication beyond my 

evidence of what has now been agreed, what I now agree with in 5 

relation to what Mr Stevenson has recommended in his rebuttal. 

 

 And my remaining concern is in relation to 16.1.3.3. policy 9 of the 

Industrial Proposal which addresses stormwater management. 

 10 

 My key concern with respect to policy 9 relates to the duplication of 

process and the potential for water quality issues to be addressed as 

pathway for regional and district council regulatory process. 

 

 Mr Norton and I seem to generally agree that it is not efficient to use 15 

multiple methods of regulation to achieve the same outcome, but it is 

my understanding that Mr Norton does not agree that there is a 

duplication of regulation in this case, whereas I think there is. 

 

 My starting point is the proposed Canterbury Land and Water Regional 20 

Plan.  While it is not yet operative, decisions have been made on it and 

it was effective from 18 January 2014.  Some appeals to the High Court 

have been lodged, but as I understand it, nothing specific to rule 596 

which is the Regional Council Stormwater Discharge rule. 

 25 

 As stated in my evidence, rule 596 permits a discharge of stormwater 

onto or into land where contaminants may enter groundwater as a 

permitted activity where the discharge is in to a reticulated system and 

the discharger has obtained the written permission from the system 

owner to discharge into the system. 30 

 

 Where these requirements cannot be met, the discharge is non-

complying. 

 

 Accordingly, while ECan regulates stormwater discharges into 35 

reticulated networks, these are only permitted with district council 

approval.  In my opinion, that effectively gives responsibility for the 

sanction of the stormwater discharge into the City Council’s network to 

the City Council.  Unless the city council chooses not to give it its 

written approval, in which case the responsibility for the sanction of the 40 

discharge turns to the regional council, potentially with the City 

Council as an affected party. 

 

  [12.35 pm] 

 45 
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 In addition, the City Council sanction stormwater discharges into its 

network via the stormwater bylaw even if the stormwater bylaw is only 

used by the city council to control stormwater quantity, then the City 

Council still appears to have the ability to manage stormwater quality 

through the bylaw and certainly has the ability to manage stormwater 5 

quality when issuing its written approval if it chooses to do so in 

relation to stormwater discharge managed under the regional plan. 

 

 In exercising that decision making power, presumably the City Council 

would consider an implemented stormwater water management plans 10 

network discharge consents and can encourage, or indeed effectively 

require particular methods of stormwater management which align with 

the Council’s relevant strategies, the Surface Water Strategy 2009 and 

the Waterways and Wetlands Natural Asset Management Strategy. 

 15 

 I therefore continue to question why the City Council needs to also use 

the district plan to manage discharges into its reticulated network.  I 

acknowledge that the Surface Water Strategy of 2009 refers to the 

district plan to control stormwater, but in my opinion, the proposed 

Land and Water Plan has changed the regulatory environment 20 

applicable since the Surface Water Strategy was drafted. 

 

 Accordingly, while I recognise that the policy seeks to encourage 

particular methods, in my opinion the Plan needs to more clearly 

recognise the role of the regional plan stormwater discharge rules 25 

thereby avoiding an unnecessary duplication of function and regulation 

whereby stormwater discharges to the Council’s reticulated system, 

were controlled for the same purpose by both the regional and district 

council rules. 

 30 

 If it were considered helpful, a note could be added to the effect that 

discharges to the reticulated system are not managed through the City 

Plan.   

 

 And for similar reasons, I also consider that clause A4 of 16.1.3.3.9 35 

should be moved into a new clause B, so that is shown on the alternate 

side of the exhibit, the record of further changes sought arising from 

my evidence. 

 

SJH:   Thank you. Mr Winchester. 40 

 

<CROSS-EXAMINATION BY MR WINCHESTER [12.37 pm] 

 

MR WINCHESTER:   Thank you, sir.  Ms Blair, a couple of times you have 

referred to duplication of regulation, but what we are talking about here 45 

is a policy in the Proposed Plan, and that is it, is it not? 
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MS BLAIR:   It is not really it, it is how that policy is put into practice because 

in the rules, there is reference to stormwater management through the 

landscaping rules, - - - 

 5 

MR WINCHESTER:   Right. 

 

MS BLAIR:   - - - and also through the outline development plan rules, so there 

is clear reference to the regulation of stormwater notwithstanding that 

the concern that I have is in relation to the policy. 10 

 

MR WINCHESTER:   Right, so that is helpful thank you.  It is really about 

implementation rather than the policy itself, because the policy, if you 

look at the policy even in terms of your proposed amendments, 

nowhere in there does it talk about regulation or managing stormwater 15 

through the Plan rules, does it? 

 

MS BLAIR:   No, that is right, it is an encouragement policy, the issue of 

course comes back to in giving effective rules that it will be looking at 

resource consents in relation to that, you are coming back to the policy 20 

and how that is managed and how that is implemented. 

 

MR WINCHESTER:   Yes, and the policy does not have regulatory effect, 

does it? 

 25 

MS BLAIR:   The policy in itself does not have regulatory effect, no. 

 

MR WINCHESTER:   No. 

 

MS BLAIR:  But the policy, of course, does have quite a significant 30 

implication on resource consents and an application to resource 

consents which is a regulatory function. 

 

MR WINCHESTER:   Yes.  And you would agree though, in terms of the 

Council’s statutory functions, this Council’s statutory functions, it is 35 

intended to take an integrated approach to land use, is it not?    

 

MS BLAIR:   Well yes it is intended to take an integrated approach to land use, 

I do not have an issue with that.  The issue really is that you can use a 

consent process to control the same things. 40 

 

MR WINCHESTER:   Yes.  And the reality is though, that the actual discharge 

of stormwater, you either take the benefit of the Council’s consent and 

discharge into its network, or you go to ECan, don’t you? 

 45 
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MS BLAIR:   Yes you do, the concern that I have is that if you then go to ECan 

and get your regional consent, what happens in relation to the district 

council processing and is the district council then able to impose 

additional conditions in relation to stormwater through the consent 

process? 5 

 

MR WINCHESTER:   Yes. 

 

MS BLAIR:   So that issue is for that potential to have two parties wanting 

different outcomes. 10 

 

MR WINCHESTER:   I see.  Thank you.  And when you are thinking about, 

for example, planning of a greenfield area, for residential or even for 

commercial, do you not think it is a good idea to manage stormwater in 

advance and to deal with that in an integrated way? 15 

 

  [12.40 pm] 

 

MS BLAIR:   There are policies in the plan already in relation to outline 

development plan areas. 20 

 

MR WINCHESTER:   Right. 

 

MS BLAIR:   So the policies in relation to outline development plan areas 

already contain particular policies relating to stormwater management. 25 

So this policy applies in addition to those. 

 

MR WINCHESTER:   I see. So you think in terms of the way that ODPs are 

dealt with that a reference to stormwater management is acceptable 

there but not here? 30 

 

MS BLAIR:   I do, and in a practical sense I think with an outline development 

plan what you’re looking at is a comprehensive plan of the 

development and so I think where you put your stormwater treatment, 

all of those sorts of things is relevant to that process. The issue arises 35 

where you’ve got sites within existing industrial areas and the Council 

is perhaps looking at retrofitting those areas or requiring stormwater 

retrofits within those areas, so I do think that there is a difference and I 

don’t have an issue with stormwater control management for outline 

development plans areas.  40 

 

MR WINCHESTER:  Thank you. So you agree that essentially what the 

Council is trying to do is to encourage people to take a proactive 

approach to stormwater management? 

 45 

MS BLAIR:   Yes, I do. 
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MR WINCHESTER:   You would also agree that leaving that as a stormwater 

provision to a consenting stage is not really consistent with taking a 

proactive approach to stormwater management? 

 5 

MS BLAIR:   Well, the Council also has a stormwater bylaw, so you do need 

to get consent in the stormwater bylaw, and then you’ve got the 

Regional Council consent, so I mean I would imagine that most people 

actually engage with the Council prior to the resource consent process.  

 10 

MR WINCHESTER:   Is that what you would recommend to your clients? 

 

MS BLAIR:   Engaging with the Council prior to the resource consent process 

for any issue is actually a good idea. 

 15 

MR WINCHESTER:   Thank you, Ms Blair. Thank you, sir. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 20 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you, Ms Blair. 

 25 

SJH:   Judge? 

 

JUDGE HASSAN:   Ms Blair, if you could just go to the tracked change 

version of the provisions which Mr Stevenson has put out, page 8 and 

page 9, it’ll probably pop up on the screen. 30 

 

MS BLAIR:   Thank you. 

 

JUDGE HASSAN:   We’re making the secretariat work pretty hard today, not 

giving him any warning. Thank you very much. 35 

 

MS BLAIR:   Thank you. 

 

JUDGE HASSAN:  Mr Winchester, when asking you about this policy referred 

to the concept of encouragement. 40 

 

MS BLAIR:   Yes. 

 

JUDGE HASSAN:   Do you see that language of encouragement referred to in 

paragraph A as opposed to paragraph B? 45 
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MS BLAIR:   No, paragraph A is about ensuring, but the first part is now in 

relation to the effects of flooding, and then the second part is – sorry, 

can you just scroll that back, thank you – is in relation to improved 

water quality in a manner which is consistent with maintaining 

environmental and public health, and I actually support that addition 5 

that Mr Stevenson has added in a manner which is consistent with 

maintaining environmental and public health. 

 

JUDGE HASSAN:   Yes. 

 10 

MS BLAIR:   Predominantly because I think it qualifies a little bit in terms of 

improved water quality and I think with regard to the Regional Council 

direction of maintain and enhance, that that gives it some context and 

some clarification as to how that applies. But I have, in my record of 

further changes, I have suggested that that part of the policy actually 15 

comes back down to the encourage methods because, again, in terms of 

ensuring that it improves water quality in a manner which is consistent 

with maintaining environmental and public health, to me that again 

comes down to that whole, well, you need a Regional Council consent 

in order to do that or if you are a permitted activity under the Regional 20 

Council then you need the written approval of the District Council. So 

there is a mechanism already, a regulatory mechanism there to address 

that policy. 

 

JUDGE HASSAN:   Thank you. Do you think, just finally, just in terms of the 25 

way the Act works in regard to policies and rules, you know that rules 

statutory purpose is to implement policies, but you’d accept, would 

you, that it’s also quite permissible for a plan to have a policy without 

any rule that implements it? 

 30 

MS BLAIR:   Yes, I do, and I think that as long as that comes from a particular 

resource management issue then I think that’s fine, so in this instance I 

suppose in terms of the resource management issue, then what is the 

gap in the resource, you know, what is the gap that identifies that 

there’s a particular issue arising that isn’t covered by the Regional 35 

Council’s framework. So I don’t have an issue with that. 

 

 I think also though that the fact that there is references to stormwater 

management in the rules through, interestingly enough through the 

landscape requirements, but it does actually come back down to the 40 

rules in this circumstance and that, I guess, makes me a little bit more 

concerned because there is clearly an intention by the Council to 

control stormwater through or as a result of the rules even though 

there’s no rule that directly manages stormwater. 

 45 
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JUDGE HASSAN:  Finally, in terms of integrated management, is it your 

understanding that the Council, the Regional Council on considering a 

regional consent for stormwater would have to have regard to the 

district plan as part of the matters it needs to consider on a consent 

application, including the policies? 5 

 

MS BLAIR:   Well, the Regional Council you don’t require consent if you’ve 

got the written approval of the District Council, so clearly the District 

Council won’t give its written approval unless it’s had regard to those 

policies. So I suppose in terms of the permitted activity framework, that 10 

covers that off, and then if you need to get a resource consent because 

you haven’t got the District Council’s approval, then my experience is 

either ECan will identify the District Council as being an affected party 

and will then take into account - - - 

 15 

JUDGE HASSAN:   And in terms of matters it has to take into account under 

the Act, have regard to the district plan, doesn’t it? 

 

MS BLAIR:   Yes. 

 20 

JUDGE HASSAN:   And that means having regard to the policies? 

 

MS BLAIR:   Well, yes, it does, but there’s nothing that’s in these policies that 

isn’t already in the regional plan.  

 25 

JUDGE HASSAN:   Assuming that the regional plan policy construct covers 

the substance of what’s being identified in B. 

 

MS BLAIR:   Yes. 

 30 

JUDGE HASSAN:   From a District Council perspective? 

 

MS BLAIR:   Yes.  

 

JUDGE HASSAN:   And you’re telling the Panel that it does? 35 

 

MS BLAIR:  Well, I guess the thing is that in terms of the multi-value 

approach, there are matters in the regional plan that does address multi-

value approach, but I mean the critical thing for me is that the District 

Council is involved in that process and the Regional Council in looking 40 

at the outcomes through the consenting process, takes into account that 

the District Council is concerned. 

 

JUDGE HASSAN:   So to answer my question, does the regional plan policy 

construct include policies that effectively cover the ground in B in the 45 

same way? 
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MS BLAIR:   Not in relation to flooding.  

 

JUDGE HASSAN:   Al right, thank you very much. 

 5 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No questions, thanks, sir. 

 

SJH:   Anything arising Mr Winchester? 10 

 

MR WINCHESTER:   Thank you, no, sir. 

 

SJH:   Thank you, Ms Blair, you may stand down. Mr Sadlier, rather than start 

and then break almost immediately, we will take the luncheon 15 

adjournment early now and we’ll start back at 1.45 pm with you 

submissions and then you can call your first witness, thank you. 

 

<THE WITNESS WITHDREW [12.48 pm] 

 20 

ADJORNED [12.48 pm] 

 

RESUMED [1.46 pm] 

 

SJH:   Yes, thank you. Yes, Mr Sadlier? 25 

 

MR WINCHESTER:   Sorry, excuse me, sir, just a housekeeping matter. 

 

SJH:   Sorry, yes, Mr Winchester. 

 30 

MR WINCHESTER:   Yes, a housekeeping matter, well, possibly a little more 

than that. My learned friend Ms Walsh for Ngai Tahu Property raised a 

matter with me which arose from my cross-examination of Mr Bonis in 

terms of Tower Junction and urban design requirements and the 

question I put to him was about the potential for finer grained retail 35 

being established in the commercial retail park, and she has correctly 

pointed out that in fact Ngai Tahu’s relief relates to commercial 

services, which is something different. So I just thought I had better put 

that on the record in terms of the accuracy of my questions, I don’t 

detect that it would’ve necessarily changed Mr Bonis’ answers though. 40 

 

SJH:   Thank you for that Mr Winchester. 

 

MR WINCHESTER:   Thank you. sir.  

 45 

SJH:   Yes, Mr Sadlier, we have your legal opening, thank you. 
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MR SADLIER:   Thank you, sir, and I mean a lot of the ground that’s covered 

in the legal submissions has been covered already by the experts, so I 

will touch on parts of the legal submissions but certainly won’t read 

them.  5 

 

 So the first two paragraphs are essentially introducing who Kiwi is, and 

then paragraph 3 identifies the two witnesses that are being called for 

Kiwi alone, that’s Joanna McDonald and Steve Abley, and then in 

paragraph 4 just identifying those joint witnesses, Mr Clease, 10 

Mr Fairgray and Mr Bonis. 

 

SJH:   Yes, I’m grateful because that was a very efficient process. Thank you. 

 

MR SADLIER:  I’ll move straight along to paragraph 5. Kiwi sought a number 15 

of specific amendments with respect to the objectives, policies and 

rules within the commercial chapter of the replacement plan and the 

purpose of those amendments, just in summary, was to better align the 

approach taken in the replacement plan with that in variation 86, which 

it considered was still an appropriate approach to take.  20 

 

 Secondly, to enable expansion as well as intensification of centres and 

appropriate circumstances and where changes in household expenditure 

warranted such expansion. Recognition of the functional and 

operational requirements of commercial activities and in particular how 25 

those are to be balanced against the urban design outcomes that the 

Council might be seeking in particular, and then ensuring a more 

certain and where appropriate permissive planning regime to enable 

commercial certainty after investment, and particularly in a manner that 

has particular regard to the statement of expectations, as it has to do. 30 

 

 So in paragraph 6 there, sir, I am referring to objective 3.3.10 of the 

strategic directions chapter and also a comment that was made in the 

strategic directions decision about giving clear encouragement to 

existing and new investment, which should be an important purpose 35 

Kiwi says of the provisions of the commercial chapter. 

 

 In paragraph 7, consistent with a number of other participants in this 

process, commending the hard work the Council has done and how far 

the Council has moved in terms of formulating a workable set of 40 

provisions and the commercial chapter has gone a very long way to 

addressing the concerns that Kiwi has, and that’s the version obviously 

attached to the rebuttal evidence of Mr Stevenson.  

 

 In Kiwi’s submission, and this is paragraph 8, the chapter is now a far 45 

superior, clearer and commercially certain planning instrument and it 
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enables developers and property owners to make informed investment 

decisions going forward, so that’s a really positive outcome of this 

process. 

 

 Paragraph 9 on page 5, just referring there to a specific matter that Kiwi 5 

supports and that is the revised version of policy 15.1.2.5 

accommodating growth. 

 

  [1.50 pm] 

 10 

 Now, you have heard a bit from the witnesses on this particular policy 

already so I won’t go over that paragraph in great detail.  The only 

question mark really from Kiwi’s perspective is that cross-reference to 

the strategic directions objective 3.3.7, otherwise the intent is entirely 

supportive. 15 

 

 So that leaves the outstanding issues that Kiwi has. Those are outlined 

in paragraph 10.  The first is the threshold before qualitative urban 

design assessment is required and Kiwi says that that is at the moment 

set too low, particularly for the Commercial Core zone and those 20 

suburban centres. 

 

 Next is the activity status that should apply, whether that is controlled 

or restricted discretionary, whether those urban design assessment 

criteria are longer and more detailed than they need to be.  So this is 25 

again the comprehensive versus the headline approach to those criteria.   

 

 And then next whether there is specific controls that are too onerous or 

unnecessary and really this boils down for Kiwi now to that 3.5 metre 

floor to ceiling height rule, that is really the remaining one. 30 

 

 So on paragraph 11 I have just summarised there the fact that the 

Council has moved from 500 square metres as a threshold to 1,000 

square metres, referred to the operative Christchurch Plan having a 

4,000 square metre threshold and then, in paragraph 12, Kiwi is 35 

acknowledging that it is important that larger scale building 

development in centres be subject to qualitative design assessment. The 

question is what larger scale development means in a particular 

context.   

 40 

 And I refer there to the evidence of Joanna McDonald, that in the case 

of the Northlands Mall, for example, which is the Kiwi property, a 

1,000 metre building extension would be approximately 2 percent of 

the gross leasable floor area of that centre.  It says that a 4,000 square 

metre extension, something more or closer to 10 percent is a more 45 

appropriate place to set that threshold.  And a small percentage increase 
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is an unnecessary disincentive to development which will not have 

significant or proportionate benefits in terms of leading to better quality 

development and overall functioning of these large district centres.  

And Mr Clease in particular this morning covered that issue. 

 5 

 And in paragraph 13, again covering the same ground really and 

referring again to the Statement of Expectations and the fact that it 

anticipates significantly reduced reliance on resource consenting 

processes. 

 10 

 So moving on then to activity status.  I have to acknowledge here that 

Kiwi’s joint witnesses, Mr Clease in particular, doesn’t necessarily 

support controlled activity status.  There was a bit of to and fro on that 

and whether a more permissive activity status might apply.  Kiwi’s 

position is still that a controlled activity status is provided for in the Act 15 

and can be applied and it is not sufficient for the Council to say that it 

needs the ability to decline an application in order to incentivise 

applications to be made that provide good urban design outcomes.   

 

 Paragraph 15, which is page 7.  Controlled activity status in my 20 

submission coupled with a comprehensive but consolidated list of 

urban design assessment criteria provides the Council with sufficient 

ability to require changes to applications or to condition any consent 

that it does grant and enable achievement of good urban design 

outcomes.   25 

 

 The Council’s urban design witness, Mr McIndoe, wasn’t able to point 

to any specific Christchurch examples of poor outcomes as a result of a 

higher threshold of assessment or controlled activity status.  That was 

presumably, to be fair to him, because that wasn’t within his brief but 30 

you have no evidence, that I am aware of, of poor urban design 

outcomes as a result of the current plan framework in the operative 

plan. 

 

 So moving on then to the prescriptiveness of assessment criteria.  The 35 

assessment criteria in 15.8.1 of the replacement plan, currently 30 of 

them, the broad scope of issues covered in our submission, and this 

comes from Mr Clease’s evidence as well, is that an application is 

effectively rendered fully discretionary.  In my submission a key 

outcome of the replacement plan should be reduction in the volume as 40 

well as prescriptiveness of regulatory intervention.  And while the 

Council’s witness may hold a preference for the comprehensive 

approach as opposed to the headline approach, a repackaged and 

refocused set of outcomes will better achieve that particular key 

purpose of the process. 45 
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  [1.55 pm] 

 

 In terms of specific controls again it really is only that rule 15.2.3.2 

which is still of concern to Kiwi.  Mr Stevenson for the Council has 

confirmed that the driver for that is flexibility of use, future use.  5 

Whereas Mr McIndoe confirmed in his questioning that, other than car 

parking within a building at ground floor and on the road frontage, his 

key concern is actually the aesthetic effect of having compressed stud 

heights when viewed from public spaces.  So in my submission the 

Council’s evidence is a little confused in terms of what the rationale for 10 

this particular rule is.   

 

 And as an owner and developer of a large district centre in the 

Commercial Core zone Kiwi always has the flexibility of future use of 

its buildings, and that is including parking buildings, in the forefront of 15 

its mind.  While a specific tenant may have specific requirements, and 

that is a relevant consideration when a building is being designed, the 

building owner has to take a longer view than that and consider the 

range of uses that it might be able to accommodate in that building in 

the future when a particular tenant departs.  A regulatory intervention 20 

such as minimum floor to ceiling height in that context is unnecessary 

and could have significant unintended consequences including 

potentially adverse amenity effects.   

 

 So then, just in conclusion, paragraph 19 just refer to the fact that Kiwi 25 

is highly supportive of the outcome of discussions and mediation and 

the policy framework in particular that is attached to Mr Stevenson’s 

rebuttal evidence is supported.  But then just going on to say that that is 

subject to those specific matters that a less prescriptive and 

interventionist approach to matters of urban design is appropriate to 30 

enable business recovery in the post-earthquake context and the 

threshold for assessment activity status, specific criteria and the built 

development controls should reflect that. 

 

SJH:   All right, thank you.  Does the Panel have any questions? 35 

 

MS DAWSON:   Just one question.  Mr Sadlier, does Kiwi accept the 

evidence, I think it is from Mr Clease, that parking buildings should be 

subject to an urban design assessment as well as buildings greater than 

4,000 square metres or not?   40 

 

MR SADLIER:   Well, I mean that might be a question for Ms McDonald 

when she comes up specifically.  My understanding is accept that some 

urban design assessment is probably a good thing, what that looks like.  

Whether that applies to car parking buildings alone or, as Mr McIndoe 45 

referred to in his answers to my questions, that might apply when you 
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have provision for car parking at ground level at the street frontage 

rather than just buildings, any building. 

 

MS DAWSON:   I think both Mr Clease and Mr Bonis have said in their view 

car parking buildings above ground level should be subject to an urban 5 

design assessment but you haven’t got any instructions one way or the 

other? 

 

MR SADLIER:   I don’t have specific instructions, no. 

 10 

MS DAWSON:   All right, thank you.  Thank you very much. 

 

DR MITCHELL:   No, thank you, sir. 

 

JUDGE HASSAN:   Mr Sadlier, just one observation, you made a point at 15 

paragraph 15 about the Council witness, urban design witness, not 

being able to point to any specific poor urban design outcomes.  But of 

course the section 32 report refers to a history of poor performance in 

urban design under the plan, doesn’t it? 

 20 

MR SADLIER:   Yes, it does.  I would accept that, I haven’t gone back and 

reviewed that material specifically for the - - - 

 

JUDGE HASSAN:   Yes, thank you. 

 25 

SJH:   And Mr Sadlier, the last sentence of paragraph 16, you accept 

Mr Clease’s answer to questioning that even his draft could do with 

some tightening up of language? 

 

MR SADLIER:   Yes, sir. 30 

 

SJH:   All right, thank you, if you call your first witness. 

 

MR SADLIER:   I will call Ms Joanna McDonald. 

 35 
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<JOANNA JANE McDONALD, sworn [1.59 pm] 
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<EXAMINATION BY MR SADLIER [1.59 pm] 

 

MR SADLIER:   Thank you, Ms McDonald.  Can you confirm that your full 

name is Joanna Jane McDonald? 

 5 

MS McDONALD:   It is. 

 

MR SADLIER:   And you hold the position of development manager for Kiwi 

Property Group Limited? 

 10 

MS McDONALD:   Yes. 

 

MR SADLIER:   And you have prepared a statement of evidence dated 

24 April 2015? 

 15 

MS McDONALD:   Yes, I have. 

 

  [2.00 pm] 

 

MR SADLIER:   Do you have any corrections or clarifications you would like 20 

to make? 

 

MS McDONALD:   No thanks. 

 

MR SADLIER:   And do you otherwise confirm that this is true to the best of 25 

your knowledge? 

 

MS McDONALD:   Yes. 

 

MR SADLIER:   So before you hit on the main points from your evidence, you 30 

were present when Mr McIndoe gave his evidence on Monday last 

week? 

 

MS McDONALD:   Yes, I was. 

 35 

MR SADLIER:   And this morning when Mr Clease was giving his evidence? 

 

MS McDONALD:   Yes, I was. 

 

MR SADLIER:   So in terms of the Panel’s questions about specific examples, 40 

Christchurch examples, is there anything in your experience that you 

are able to describe for the Panel, that is relevant to the questioning of 

those particular witnesses? 

 

MS McDONALD:  Yes if the Panel would like me to I am happy to give my 45 

couple of examples. I know, Ms Dawson, you were particularly 
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interested in practical Christchurch examples.  One of them that I think 

would be worth pointing to in regards of the re-use or, as retail changes 

over the years, what was an example of something built that then has 

the ability to change into something else? I think a good example of 

that is the Riccarton car park building. So at Westfield Riccarton on 5 

Rotherham Street there is a multi-level car park building.  On that car 

park building, both at ground level and at the second level, there is car 

park levels that are missing, if you like. And what it is, is that the car 

park floor to ceiling was built at six metres, which allows for either 

retail to be continued across at the ground plane, and the level two of 10 

the car park, or the ability to plug in a car park deck at what would be 

the mezzanine one and mezzanine two. So I guess that is a good 

example in Christchurch context of where the building was built with 

future options in mind.  And as a developer, and I was the development 

manager who built that project, so as a developer we chose to do that 15 

and we chose to put the extra money into the structure to take either of 

those options in the future.  That would be one example. 

 

 The other example which I am going to cover in my quick brief now, is 

there was other questioning this morning regarding does the 4,000 20 

square metre trigger actually pick up a lot of the resource consents in 

urban design that would be required? Again the best example I can give 

you is the last two resource consents for Riccarton, and the last 

resource consent for Northlands, all three consents have been in excess 

of 4,000 square metres. The two at Riccarton were approximately 8,000 25 

square metre extensions and the one at Northlands is approximately 

6,000 square metres.  So again in those three instances all the consents 

have been above 4,000 so they would all have triggered the urban 

design criteria. 

 30 

SJH:   Thank you.  Mr Sadlier? 

 

MR SADLIER: Thank you. And so rather than prepare a summary of 

Ms McDonald’s evidence, because it is quite a short statement in any 

event, I will just ask her to hit some of the key points. 35 

 

SJH:   Yes, by all means. 

 

MS McDONALD:  Yep, so I guess as Mr Sadlier said, my evidence is very 

short but I just wanted to reiterate, I guess two points. The first one was 40 

that Kiwi has stated in all our submissions the entire way through this 

process that we are proponents of variation 86.  We spent a lot of time 

and effort as an applicant for variation 86 and we strongly support the 

centres-based strategy and the centre’s hierarchy that comes with that, 

including the primacy of the CBD.  The second one was just, I guess, 45 

talking about some of the practical points in terms of the urban design.  
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I have been an applicant going through Christchurch in the urban 

design context and as I have said, the last three consents I have been 

involved in, all of which have been above the 4,000 square metres, so I 

think I am comfortable saying to the Panel that even in the large 

context, that those consents would be captured. But also the urban 5 

design is just incredibly subjective and it is a, going through the 

process it is the trickiest part of the whole consent process I guess you 

could say, because of the subjectiveness in it. The requirement is 

though that it just has to come back from a developer’s point of view to 

having the functional and operational requirements, not just a list of 10 

rules that you have to sort of hit, particularly in terms of glazing that 

typically can become a bit of a struggle.  Also under urban design and 

for functional and operational – we still have loading areas, we have 

storage, we have back of house and we have areas that practically 

speaking just should not be seen by the public, so we have to try and 15 

screen them as best we can.  Other than that I am happy to answer any 

questions from the panel. 

 

SJH:   Thank you. Ms Huria? 

 20 

MS HURIA:   No, thank you. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Ms McDonald, and thank you for your examples.  25 

So just going back to my question of Mr Sadlier about car parking 

buildings, do you have a response as to whether Kiwi accepts the 

evidence of Mr Clease and Mr Bonis that car parking buildings per se 

should be subject to some form of urban design assessment? 

 30 

  [2.05 pm] 

 

MS McDONALD:   Yes, I do accept that and again in the consents that I have 

been involved in personally, in all three of those instances the car 

parking buildings were part of the urban design so Kiwi, we have got a 35 

consent at Northlands for putting a development along Main North 

Road.  It involves an extension of a department store, and an extension 

of the car park, and the car park going up to that six metre level again.  

In that instance the car park is made to look like it is part of just the 

broader shopping centre so it is not just a few bits of pre-cast panels 40 

and some steel, it has got you know treatment on it, it has got different 

panel context, it has got verandahs running along it, and that sort of 

thing.  So it is not just – it is considered in the overall context of the 

building, it is not just left out. 

 45 

MS DAWSON:   Yes, so you agree that side of it deserves consideration? 
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MS McDONALD:   I do agree, yep, I agree. 

 

MS DAWSON:   Thank you very much for that. 

 5 

SJH:   Judge?  Sorry. 

 

MS DAWSON:   No that’s it. 

 

JUDGE HASSAN:  Ms McDonald just a couple of questions, thanks.  I am just 10 

looking at the Northlands’ shopping centre area, in terms of the 

boundaries, so Langdons Road, Main North Road, Sawyers Arms Road 

and perhaps Sisson Drive at the back, how much of that particular site 

that I have just described is owned by Kiwi? 

 15 

MS McDONALD:  Virtually all of it.  Save for there is a section just on the 

corner of Langdons Road and Main North Road that would be the 

bottom left corner of the screen, that bit is owned by another party but 

the balance of the site is owned by Kiwi. 

 20 

JUDGE HASSAN:  I just wanted to explore I guess the practicality of different 

consenting paths and you described the risk that you perceive from 

your perspective and experience in terms of urban design being a 

subjective topic creating uncertainty and just exploring how that might 

possibly be remediated by sensible approaches in the Plan. So one I 25 

have explored with some witnesses and I would be interested in your 

perspective as a client as to whether it might be a practical thing, for 

instance for the main landowner of a centre for instance to, to initiate 

with the Council perhaps a design guide or a global view of the site 

within which perhaps a more benign consent stream can operate.  Do 30 

you know what I mean – some sort of overall design guide for future 

development.  Is that realistic in regard to Northlands? 

 

MS McDONALD:  It’s probably more realistic in a greenfield site rather than a 

brownfield site redevelopment.  So in the case of Northlands there is 35 

reasonably limited opportunities for expansion anyway because it is a 

constrained site, by you know, roads on four sides of it, and you have 

already got a significant built form there.  So if you have got a green 

paddock you have got a lot more scope to sort of, you know plan your 

master plan if you like, and the different stages you want to do it and 40 

develop it over a 20 or 30 year period. 

 

JUDGE HASSAN:  So just thinking about that then, if that is the case then a 

4,000 square metre threshold would seem impractical for Northlands, 

given that you won’t have that sort of scale of development likely to 45 

happen. 
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MS McDONALD:   No in the context of the site 4,000 is not a big extension at 

all. 

 

JUDGE HASSAN: Well, take a 4,000 square metre platform of land 5 

development then as perhaps something within which a design guide 

could give guidance. You do not think there is any potential for, I mean 

the alternatives that obviously the Panel has been asked to look at range 

from reducing the trigger to say 1,000 square metres – Council’s 

recommendation – or up from 500 to 1,000 now. Mr Clease’s 10 

recommendation for 4,000 but with restricted discretionary activity, but 

Kiwi’s position if you like in the case being coupled with controlled 

activity? 

 

MS McDONALD:   Yep. 15 

 

JUDGE HASSAN:   Now obviously the Panel need to decide what is the most 

prudent and well balanced approach to this, all things considered.  

Were the Panel to decide that a 1,000 square metre threshold was the 

most prudent threshold, and restricted discretionary activity was the 20 

most prudent consent activity categorisation, would you still prefer that 

approach over, say a more comprehensive one that would allow access 

to, for instance controlled activity, but with a design guide prepared in 

advance? 

 25 

MS McDONALD:   I prefer the current approach of the, in the Operative Plan, 

of - - - 

 

JUDGE HASSAN:   You may not get the current approach. 

 30 

MS McDONALD:  No, no, but that, you know in terms of my opinion my 

preference is for the current approach with control and 4,000. 

 

JUDGE HASSAN:   Yes. 

 35 

MS McDONALD:   Going through an outline development plan sort of thing 

which I think is, you know in terms of the concept what you are 

referring to, and working with Council to do that.  My experience with 

Council is it would depend on the officer you would get and how much 

there would be a sort of realisation and a kind of control from their 40 

point of view in terms of what that input might be, sort of, you know, 

limited to. 

 

  [2.10 pm] 

 45 
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JUDGE HASSAN:   Say there was a default which meant that worst case 

scenario, you had to default to the standard rule but some incentive, for 

instance, for a developer such as yourself to go ahead of the game, 

work with the Council ahead of a consent and get an overview, if you 

like, in place by way of a design guide so that you could make access, 5 

give yourself access to a more benign consenting route.  

 

 You do not think there is any merit in that? 

 

MS McDONALD:   I think it would depend on the size of the application and 10 

how controversial it was going to be, and I think that for a lot of the 

consents that we would typically do, they are going to trigger all of the 

other assessment criteria anyway, for example, you are still going to 

have to get traffic across the line, you are going to have to get, you 

know, all your bulk and height in relation to boundary and all that sort 15 

of thing, so urban design is just one component you have got to deal 

with as part of the sort of  the broader consent. 

 

JUDGE HASSAN:   I thought you said it was the most subjective and the most 

worrying? 20 

 

MS McDONALD:   It is the most subjective, it is by far the most subjective 

and the most worrying but it is still part of the package of all the other 

consents you have to do as well. 

 25 

JUDGE HASSAN:   Do you have any visibility of other Kiwi development – I 

am just thinking of other malls around the country – are you familiar 

with the North City one in Wellington? 

 

MS McDONALD:   I am familiar with North City, yes. 30 

 

JUDGE HASSAN:   At paragraph 3.6 of your evidence, and paragraph B, you 

talk about visibility of car parking being good for business.  You would 

accept though, would you, that there is also an urban design issue with 

car parking fronting a main arterial such as Papanui Road? 35 

 

MS McDONALD:   Look, I think it is about balance, yes, I agree with you that 

you do not want to have sort of all of the car parking sitting outside the 

front of your centre and there are examples of centres that have the 

majority of their car park fronting a main street.  Now that is not ideal, 40 

ideally, even from a developer’s point of view, you would like to put 

them in a sort of stacked car park, somewhere probably around the 

back of the site, but the reality is from a practical customer point of 

view, people perceive that a shopping centre is easy to get to and easy 

to park at if they can see a car park right in front of them, they do not 45 



 Page 488 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

want to go and sort of have to track around the back of the site and find 

the hidden car parks, - - - 

 

JUDGE HASSAN:   So in the case of North City in Porirua though, they have 

a relatively simple approach to car parking there, do they not, is it not 5 

really that visible from the street? 

 

MS McDONALD:   It depends on which street you approach it from I guess. 

 

JUDGE HASSAN:   Well let us look at the main street. 10 

 

MS McDONALD:   So the main street in - - - 

 

JUDGE HASSAN:   Titahi Bay Road. 

 15 

MS McDONALD:   Yes, so it is subtle because it is round the back of the site, 

but if you were approaching from the motorway and coming round 

through the roundabouts, then obviously the car park is sort of sitting 

very much right in front of your face in that multilevel car park - - - 

 20 

JUDGE HASSAN:   It is not at level though, it is not at street level is it? 

 

MS McDONALD:   It is on the top and the bottom, but granted, the site slopes 

so it can be tricky to see. 

 25 

JUDGE HASSAN:   And of course in Papanui, we have got an existing 

environment, well established, existing built form as you have said, 

existing car park, so is it your view that in that context there is really no 

value in a more comprehensive approach to urban design being enabled 

by way of a design guide at the beginning? 30 

 

MS McDONALD:   I think it would be limited and it would be balanced by the 

size of your development you are trying to do.    

 

JUDGE HASSAN:   Thank you. 35 

 

SJH:   Dr Mitchell. 

 

DR MITCHELL:   Thank you, sir.  Hello, Ms McDonald.  Just two questions.  

Is Kiwi a property owner in the CBD as opposed to the Northlands 40 

situation? 

 

MS McDONALD:   Kiwi was a property owner in the CBD, our building was 

damaged in the earthquakes and has since been demolished and we 

have since sold it. 45 
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DR MITCHELL:   So you do not have any current - - - 

 

MS McDONALD:   Not at the moment, no. 

 

DR MITCHELL:   Just following on from Judge Hassan’s question and taking 5 

a different scenario.  Do I take it that as a matter of principle, the 

further up the continuum from discretionary to permitted activity status 

that you can get, that is preferable in terms of certainty? 

 

MS McDONALD:   Yes, yes. 10 

 

DR MITCHELL:   And if you had a regime, and notwithstanding what you 

said about sometimes the bigger projects will trigger a bunch of rules, - 

- - 

 15 

MS McDONALD:   Yes. 

 

DR MITCHELL:   - - - you had also made the point that the urban design one 

probably causes the most grief, my words and possibly not yours.  If 

we had a scenario where you could get ahead of the game in a different 20 

way from what Judge Hassan put to you, and that was that if you had 

an urban design report prepared by an accredited person who the 

Council had on their approved list of urban designers, if that urban 

design was peer reviewed by someone else on the list, and both of those 

specialists certified that it constituted good urban design in terms of 25 

what the Plan is going to achieve, and as a consequence of that the 

urban design provisions went from restricted discretionary to permitted 

activity status, would that be of assistance? 

 

  [2.15 pm] 30 

 

MS McDONALD:   I would think it would be because it is dealing with people 

who are not on a panel, I think is very (INDISTINCT 0.38) but sort of 

on a list and I think you would, depending on who was on that list 

because I think again, just from a practical point of view, at the 35 

moment Kiwi do engage an urban designer to go through and review 

our projects, so I guess I would assume that person would probably be 

one of the accredited people because, you know, they would be an 

upstanding person within their own profession, so it would then just be 

a case of almost getting the design then peer reviewed and the urban 40 

design peer reviewed, and then lodging the consent.  So I think that 

probably would be helpful. 

 

DR MITCHELL:   Just unrelated to the question but this occurs to me from 

your answer, I think you said that Kiwi always has its designs reviewed 45 

by an urban designer.  Does that mean that the urban design aspect of 
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the development sort of comes after the design of the centre or have I 

misunderstood your answer? 

 

MS McDONALD:   It happens predominantly in tandem, so when you first 

prepare a plan it is going to be prepared by an architect so they have an 5 

urban design view to it as well, albeit they are not technically an urban 

designer by their name, but then before you submit the consent to 

Council, you will take your architectural plans, you will go to an urban 

designer, they will give feedback, you might the change the plans as a 

result of their feedback before you finalise your resource consent 10 

drawings, and then that urban designer will sort of follow you through 

as well, but it is assuming from day one you have an architect and you 

have an urban designer who will feed into that process as well. 

 

DR MITCHELL:   Fine, thank you, that is fine.  15 

 

SJH:   Anything arising Mr Sadlier? 

 

MR SADLIER:   No, sir, thank you, Ms McDonald, you may stand down. 

 20 

<THE WITNESS WITHDREW [2.17 pm] 

 

SJH:   Yes, thank you. 

 

MR SADLIER:   So I call Mr Stephen Abley now. 25 
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<STEPHEN JOHN ABLEY, sworn [2.17 pm] 
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<EXAMINATION BY MR SADLIER [2.17 pm] 

 

MR SADLIER:   Good afternoon, Mr Abley.  Can you confirm your name, 

your full name is Stephen John Abley? 

 5 

MR ABLEY:   Yes, it is. 

 

MR SADLIER:   And you have prepared a statement of evidence dated 24 

April 2014. 

 10 

MR ABLEY:   I have. 

 

MR SADLIER:   That should have read 2015, presumably. 

 

MR ABLEY:   Yes, it should have. 15 

 

MR SADLIER:   And you have the qualifications and experience that is set out 

in the introductory paragraphs to that statement? 

 

MR ABLEY:   Yes, I do. 20 

 

MR SADLIER:   And do you have any clarifications or corrections you would 

like to make to the statement of evidence? 

 

MR ABLEY:   No, I do not. 25 

 

MR SADLIER:   Thank you, and the statement of evidence is otherwise true 

and correct to the best of your knowledge? 

 

MR ABLEY:   That is correct. 30 

 

MR SADLIER:   Thank you.  Please provide a short summary of your 

statement of evidence for the Panel and answer any questions, thank 

you. 

 35 

MR ABLEY:   Certainly.  Panellists, I have a short written explanation really, 

of my evidence-in-chief, and if I could take you through that.   

 I suppose I would like to start off from a transport perspective.  The 

Government has a particular document called ‘Connecting New 

Zealand’, and just as context about integration, that particular 40 

document has a statement in it that reads, “Each of the transport modes 

needs to operate efficiently to meet the needs of its users.  More than 

that, we need an integrated transport system whose total contribution to 

our country is more than the sum of its individual parts.” 
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 That tone regarding integration is a common policy reference that 

manifests itself through the Replacement District Plan as a mixed use, 

centres based urban environment. 

 

 It is my opinion the stronger colocation of land uses and the 5 

Replacement District Plan seeks to achieve clear benefits including 

greater community benefits, productivity increases, and more efficient 

use of infrastructure. 

 

 From a transportation perspective, the colocation of land uses such as 10 

housing and commercial activities in close proximity to each other, 

provides benefits in terms of reduced travel lengths and the number of 

vehicle trips to and from those activities, that encourages more multi-

trip making. 

 15 

  [2.20 pm] 

 

 The city centre presence of office space provides particular benefits 

given its high density use and sources of trips to other city centre 

activities. Co-location provides other transport benefits in terms of 20 

supporting sustainable transport modes such as walking and cycling, 

and encourages growth in public transport use.  For walking and 

cycling, given those modes require significantly more physical exertion 

than public transport and private vehicle use, their trip lengths are 

constantly less.   25 

 

 Regarding trip lengths for each mode of travel I have undertaken 

analysis of the Ministry of Transport New Zealand household travel 

survey, specific to commercial centres in Christchurch.  The average 

trip length for walking is just under one kilometre. Cycling is just under 30 

four kilometres, and private motor vehicle use just over five kilometres, 

and public transport just over six kilometres. 

 

 The location of commercial activity therefore requires particular care 

when located within the fabric of an urban area.  This is not only 35 

because different modes of travel have different trip lengths, but also 

because the trip generation of those activities can be high, and 

significantly higher than typical trip generation of other activities such 

as industrial or residential land uses.   

 40 

 For example within my evidence I identified a range of transport 

consequences of agglomerating commercial activities such as greater 

shared parking opportunities, lower travel distances and promotion of 

more multi-purpose trips, supporting public transport and encouraging 

growth in public transport services, high frequency public transport and 45 

more walking and cycling opportunities.  Conversely though, there are 
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some disbenefits, such as more potential conflict between vehicles, 

pedestrians and cyclists, and peak time congestion around centres.   

 

 In contrast, though, a disbursed base travel philosophy has a more 

disbursed land use pattern resulting in more travel, higher travel 5 

distances and higher transport energy outputs.  Higher parking 

provision encouraging higher car use, it is difficult to serve via public 

transport and it does not support the use of alternative modes, thus 

excluding the transport disadvantaged, which are often the elderly.  

That said, though, it does result in reduced city centre congestion and 10 

conflict between other road users and therefore cannot be said to be 

totally devoid of benefit.   

 

 I therefore readily acknowledge the centres-based philosophy results in 

some transport disbenefits although when viewed holistically the 15 

positives of a centres-based philosophy far outweigh the negatives, and 

as I state, I support the approach within the Replacement District Plan. 

 

 Having acknowledged that centres-based philosophy has a number of 

benefits, the issue is then positioning those centres so they form a 20 

connected and appropriate network. Given existing cities typically 

already contain a fabric of centres as a starting position it is appropriate 

to acknowledge that organically developed form and then build from 

that network.  The problem is, it is often difficult for technical analysis 

to precisely determine if a new proposed centre reinforces or provides a 25 

step too far and unwittingly moves away from, the centres-based 

philosophy.   

 

 Within my evidence I attempt to demonstrate the sensitivity 

undertaking a theoretical test using the Christchurch transportation 30 

model with varying degrees of intensification around the CBD and key 

activity centres.  The model was used to consider the transport effects 

of up to 30 percent intensification of jobs in the CBD and KACs, and 

conversely up to 30 percent fewer jobs dispersed away from the CBD 

and KACs to other commercial centres within the Christchurch City 35 

Council area.  The result of that test demonstrated the benefits of 

intensifying KACs versus other commercial locations in terms of 

yearly savings, savings of vehicle operating costs and increased daily 

walking and cycling trips.   

 40 

 I also undertook another test where I used the National Household 

Travel Survey and I mapped that against existing commercial centres in 

Christchurch. I derived an equation to predict the 50th percentile 

vehicle travel distance for a given centre based on site area.  I then 

compared each of the commercial centres in Christchurch relative to its 45 
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50th percentile residential catchment for site area for now, and also the 

expected changed residential catchments for KACs in the future.   

 

 The analysis demonstrates some Christchurch centres appear 

disproportionate to the size of the nearby catchment and hence I 5 

acknowledge it is often difficult for technical analysis to precisely 

determine when a new centre reinforces, or unwittingly undermines the 

centres-based philosophy. 

[2.25 pm] 

 10 

 In summary I believe the centres-based philosophy is the correct 

approach.  To assist the Panel I believe a new centre reinforces the 

centres-based philosophy when the function of the centre is considered 

within the network it is intended to provide when the centre is part of or 

supports the wider KAC network and the centre is surrounded by 15 

residential catchment proportionate to its scale.  I welcome your 

questions. 

 

SJH:   Thank you.  Ms Huria? 

 20 

MS HURIA:  No, thank you. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Abley.  I have two questions.  One is looking 25 

at your appendix C which is I think where you mapped the household 

survey information against, or used that information to map 

catchments, I guess if you could call it that, for the different centres.  

Can you confirm that you got a reasonable fit between sort of average 

or typical distance travelled to a centre and the size of that centre? 30 

 

MR ABLEY:   It was a good enough fit to then make some forecasting around 

that but I would say it is a trend.  Every centre is specific to itself but as 

a direction or a guide, yes it is good enough to format.   

 35 

MS DAWSON:   Yes, for them to go on and then use that information in a 

mapping sense? 

 

MR ABLEY:   Yes. 

 40 

MS DAWSON:   Thank you.  And then following on from that work, am I 

right in interpreting your work to say that even by 2031 which was the 

later date you looked at, some of the centres on the outskirts, I think it 

was Halswell, Belfast, Hornby, would still have relatively fewer people 

living in their catchments for their size, by comparison with some of 45 

the other centres, and so would one consequence of that would be that 
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they may need to draw, catch people from outside, from a wider than 

average size catchment to support the size of the centre? 

 

MR ABLEY:   Yes. 

 5 

MS DAWSON:   That is what you saw.  So even at the end of that 2031 period, 

and so say they were drawing in people from beyond the urban edge 

such as Selwyn and Waimakariri, am I right in thinking that would 

result then in longer trip distance – larger numbers of people marked 

and kilometres travelled? 10 

 

MR ABLEY:   Yes, that is correct. 

 

MS DAWSON:   Thank you, thank you for that. 

 15 

SJH:   Yes, Judge. 

 

JUDGE HASSAN:   Thank you Mr Chairman.  Mr Abley just a couple of 

questions actually.  If you could just go to paragraph 52 for the first 

one. 20 

 

MR ABLEY:   Sorry sir, 32? 

 

JUDGE HASSAN:   No, no, paragraph 52.  Just the one that is on the screen, I 

will just wait for you to find it.  Now your reference there to the NZTA 25 

research report – I take it that that report in effect provides some 

support for the planing policy, the centres policy in the proposed plan, 

in effect, doesn’t it? 

 

MR ABLEY:   Not explicitly, sir, but that figure that I extract from that 30 

research report in figure 5, I draw a, I draw an analysis from that to say 

that as centres get larger their trip rates decrease.  So inside that 

particular research report it is not explicit and supporting a centres-

based philosophy, but the evidence inside that research report 

demonstrates to me that as a centre gets bigger its trip rate goes down. 35 

 

JUDGE HASSAN:   Yes.  Now you may be, I suspect, unduly humble, but you 

were one of the authors of that report? 

 

MR ABLEY:   Yes, that is correct. 40 

 

JUDGE HASSAN:   And the other author was Malcolm Douglas? 

 

MR ABLEY:   Yes, that is correct, and it was peer reviewed externally of 

ourselves. 45 
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JUDGE HASSAN:   Yes.  Including by Mr Clark? 

 

MR ABLEY:   Yes, that is correct. 

 

JUDGE HASSAN:   Now - - - 5 

 

MR ABLEY:   Sorry sir, I would have to check if he was actually the peer 

reviewer on that particular report. 

 

JUDGE HASSAN:   Okay.  All right.  And its status is in effect as I take it 10 

your independent opinion on the issues rather than being a policy 

endorsed by or representing the views of the government.  Effectively 

an independent research report. 

 

MR ABLEY:   Absolutely, in fact in terms of the disclaimer of that research 15 

report, it specifically says that it is not endorsed by the New Zealand 

government. 

 

  [2.30 pm] 

 20 

JUDGE HASSAN:   Yes, and just correcting the footnote, the footnote should 

be NZTA rather than Transfund? 

 

MR ABLEY:   Yes, it should be. 

 25 

JUDGE HASSAN:   You have got it correct in the paragraph, I just wanted to 

make sure the footnote was correct. 

 

MR ABLEY:   Apologies, sir. 

 30 

JUDGE HASSAN:   No, that is fine.  Look, just as another broader issue, just I 

guess generally arising from your evidence and bearing in mind this is 

we are centring some attention on Kiwi’s asset here in Northlands.  I 

mean looking at Papanui Road, obviously those that use it from time to 

time know how congested it can be, and the congestion goes all the 35 

way back into Merivale at times. 

 

 Am I right to understand that that is pretty much a function of the side 

friction through those different main intersections including with the 

exits and entries to the mall? There are several traffic lights and 40 

sequence along that section into Papanui, is that the main reason why 

we have a significant backup of traffic along Papanui Road? 

 

MR ABLEY:   It is in part.  It is also a function of its growth over time, the 

mall and also retailing around that whole area and indeed some of that 45 

side friction is now, because of more liberal policy over time, that now 
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means that we have a lot of activities happening from home based 

offices.  And it would be unfair to blame all the congestion on 

Northlands but certainly some - - - 

 

JUDGE HASSAN:   I am not suggesting that. 5 

 

MR ABLEY:   Some could be attributed to Northlands but that side friction 

issue through those intersections, accesses, they are all contributory 

factors to congestion on Main North Road and Papanui Road. 

 10 

JUDGE HASSAN:   Yes, and in terms of the level of service analysis, which I 

think another witness gives as F or more or less, is a reflection of what 

we see and what we experience along that route.  As a major arterial 

out of the city am I fair to say that it is demonstrating that it is close to 

failure in terms of a successful arterial at this time? 15 

 

MR ABLEY:   It is interesting that Main North Road between Harewood Road 

and Cranford Street isn’t actually a major arterial.  So over time its 

importance has actually decreased in terms of moving cars so the city 

has long term planning for the northern arterial to reduce the demands 20 

on Main North Road as a through route and also Marshlands Road as a 

competing through route.  So its function is changing to the point 

where it actually supports more access not less access.   

 

JUDGE HASSAN:  But that structural change won’t actually really be 25 

triggered until such time as that upgrading occurs along Cranford 

Street, for instance? 

 

MR ABLEY:   It is already happening already, sir.  This Unitary Plan says that 

that particular stretch of road between Harewood Road and Cranford 30 

Street will be a local road, not a major arterial road, and obviously that 

will become operative when this plan becomes operative. 

 

JUDGE HASSAN: Yes, and what is its current operative place in the 

hierarchy? 35 

 

MR ABLEY:   Look, from memory, I think it is currently classified as a minor 

arterial road.  So it still has a through movement function but there are 

also a lot of centres that sit on minor arterial and major arterials around 

Christchurch.  40 

 

JUDGE HASSAN:   The centres policy, as I think your evidence is describing 

this topic of land use integration, land use and transport integration.  To 

get that proper integration working properly one has to respect the 

roading hierarchy in terms of the zoning response to that, the centres 45 

approach would back that to some extent, wouldn’t it, by encouraging 
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development within centres and discouraging it outside of centres, 

effectively that is the plan response? 

 

MR ABLEY:   Certainly reinforcing a roading hierarchy is a fundamental tenet 

for why the centres based policy works well and the transport response 5 

to that is to then provide capacity on the network for different modes, 

not just vehicles especially around public transport around centres, 

because public transport on a centres based philosophy is particularly 

efficient or more efficient than what would be a dispersed base 

philosophy.   10 

 

JUDGE HASSAN:   Yes, and hence, as I understand it, in terms of land use 

integration that is a strong endorsement for a centres based approach? 

 

  [2.35 pm] 15 

 

MR ABLEY:   Yes, sir.   

 

JUDGE HASSAN:  And a strong reason to be very cautious about out-of-

centre development? 20 

 

MR ABLEY: Certainly where out-of-centre development couldn’t be 

supported by the road hierarchy that would be cautious, sir. 

 

JUDGE HASSAN:   And in terms of that, when one looks at a part of the 25 

hierarchy, admittedly a minor arterial at this stage in Papanui Road and 

into Main North Road, and look at it as level of service F, don’t we 

need to be cautious about arguments made for use of the high traffic 

generator rule as a means of mitigation?  Inherently further 

development may not noticeably decrease the efficiency of that part of 30 

the hierarchy but it does affect it in any event, doesn’t it? 

 

MR ABLEY:   Well, the high traffic generator rule doesn’t determine the 

appropriateness of the land use zoning. 

 35 

JUDGE HASSAN:   Well, zoning does though, doesn’t it? 

 

MR ABLEY:   Zoning does and the tool to manage access is specifically 

through all of the parts of the proposed Unitary Plan chapter 7 and the 

high traffic generator rule. 40 

 

JUDGE HASSAN:   So it wouldn’t be your advice to rely on the high traffic 

generator rule as a substitute for a zoning choice? 

 

MR ABLEY:   No, sir. 45 
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JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:  Thank you, sir.  Hello, Mr Abley, I have only got one 5 

question and it relates to public transport.  Given the location of the 

centres being where they are and given that there is a policy direction 

in the regional policy statement to reduce reliance on private motor 

vehicles, does the current number and location of the KACs lend itself 

to achieving that policy direction or is Christchurch a victim of being 10 

spread out and small and will never have, you know, truly world class 

public transport? 

 

MR ABLEY:   Sir, I think Christchurch could have a truly world class public 

transport system but again that has a number of balancing issues, one is 15 

specifically around funding and funding models.  So that is a 

community choice in terms of how much could be put into public 

transport.   

 

 But certainly from a conceptual point of view the public transport 20 

system here, if you look at what it is today and what it intends to be or 

where it intends to land in the future, I think the two are quite 

disconnected from each other right at the moment.  So in terms of it 

being performing a better job in the future I think it certainly can.  The 

centres based philosophy helps that process but the CBD is critical to 25 

actually providing a well-functioning public transport system.  The 

CBD provides the primary hub. 

 

DR MITCHELL:   Because that it was it used to.  I mean when I grew up in 

Christchurch every bus went to The Square before it went on, it was 30 

like spokes on a wheel as I recall it.  But I also remember getting to 

Northlands from Burnside on the bus I think meant about five bus 

changes so no one ever did it but my currency is 40 years old.  Pre-

earthquake, obviously the earthquakes completely changed things, how 

robust was the public transport network immediately prior to the 35 

earthquake? 

 

MR ABLEY:   It wasn’t too bad actually.  It had the old system that you 

remember and ait has changed since that time.  So, for example, 

Burnside to Papanui immediately pre-earthquake wasn’t actually too 40 

bad because the Orbiter route runs around. 

 

DR MITCHELL:   Is that via the city? 

 

MR ABLEY:   That is right.  So in fact your five bus trips were now I think, 45 

and it would depend on exactly where you were in Burnside, was just 
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one trip, so that had improved a lot. Post-earthquake the public 

transport system was damaged quite severely, not only through broken 

roads but also a lot of displaced residential houses and also a whole lot 

of moved workplaces which then made it very difficult to connect 

people with destinations.   5 

 

 And the changed philosophy around public transport now, which is 

about a multi-hubbed centre so the increasing role of public transport 

around KACs in particular is particularly important where feeder 

services bring into the KAC and the KAC then runs to the CBD. 10 

 

  [2.40 pm] 

 

DR MITCHELL:   Okay, thank you.  Thank you, sir. 

 15 

SJH:   Mr Abley, reading your evidence at times, it is not planning evidence 

some of it, it is straying close to it, I take it you are not purporting to 

give any planning evidence? 

 

MR ABLEY:   I am certainly not, sir, no. 20 

 

SJH:   Right, thank you.  Could you just go to your, just for a point of 

clarification, your paragraph 65 where you talk about intensification 

around the CBD and the KACs.  Is that intensification of the centres or 

do you include in that the residential intensification that the Higher 25 

Order documents require of us? 

 

MR ABLEY:   I have not focused on the residential material at all, but 

certainly I have demonstrated that a KAC – I would normally expect to 

see more residents surrounding a KAC proportional to its size that has 30 

particular benefits.  I understand, sir, that there has been some 

discussion around expansion or intensification, and I may have been – I 

am pretty sure, sir, that somewhere in my evidence earlier on, I 

basically talk about centres and intensification as meaning, it could be 

intensification or expansion.   35 

 

SJH:   I understand that, that is not the point of my question.   

 

MR ABLEY:   I am sorry. 

 40 

SJH:   The point is that if there is residential intensification around centres, that 

would reinforce your comment in paragraph 65, won’t it? 

 

MR ABLEY:   Yes, absolutely sir.     

 45 
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SJH:   Could I just go back to the questions that were asked about Harewood 

Street to Cranford Street. 

 

MR ABLEY:   Harewood Road. 

 5 

SJH:   Harewood Road rather.  Coming from the north, if you are not going off 

south via Johns Road, you have Marshlands Road, Cranford Street all 

going straight ahead. 

 

MR ABLEY:   Yes, that is correct. 10 

 

SJH:   Of the major routes.  And you will be aware of the increase in 

population in Waimakariri commuting to Christchurch? 

 

MR ABLEY:   Yes, I am. 15 

 

SJH:   Do you understand, or are you able to tell us the level of that? 

 

MR ABLEY:   I know that it has increased, I could not give you numerical 

numbers. 20 

 

SJH:   I can give you a fair guess, because I drive it every morning but it is 

worse than Auckland.  Are you able to tell us what percentage uses 

Marshlands, what percentage turns off at Cranford and what percentage 

goes straight ahead?  Because I am not concerned with the name of 25 

these roads, I am concerned about the traffic they carry.  You know at 

the moment, from a peak hour driver, it is way beyond the capacity of 

the road. 

 

MR ABLEY:   Absolutely, sir, and I think in terms of a strategic function of 30 

Main North Road, Cranford, Marshlands and Johns Road, you’re right 

to be concerned about that level of congestion, and that is why that 

northern arterial is important for the strategic functioning of the 

northern part of the city. 

 35 

 I cannot tell you explicitly right today how much turns at every 

particular intersection.  If it is important to you though, I can extract it 

from - - - 

 

SJH:   No, no, no, it was just a general question, I could have avoided all of this 40 

if I had stayed in retirement, Mr Abley. 

 

 Look, I am sorry to bring this next matter up but as Chairman of this 

Panel, it is one I am obliged to and it is even more so given your 

answer to Judge Hassan’s final question. 45 
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 You are giving evidence on behalf of Kiwi? 

 

MR ABLEY:   That is correct. 

 

SJH:   And your partner, is it Mr Durdin? 5 

 

MR ABLEY:   Yes, that is correct. 

 

SJH:   Is giving evidence on behalf of Progressive? 

 10 

MR ABLEY:   No, sir. 

 

SJH:   Sorry, Foodstuffs.  And Kiwi and Foodstuffs have a completely different 

view of what should happen at 171 Main North Road. 

 15 

MR ABLEY:   Yes, sir. 

 

SJH:   And your last answer to Judge Hassan’s question as I recall reading the 

evidence over the weekend, is different from your partner’s answer 

about the use of the frequent trip rule.  Do you not see there is a 20 

conflict? 

 

MR ABLEY:   I do not know specifically what Mr Durdin – was this in 

questioning to Mr Durdin? 

 25 

SJH:   No, no, he has not given evidence yet, it is in his evidence-in-chief.  And 

if I am misquoting him I apologise, but I think others have read it and I 

do not think we are misquoting it. 

 

 Do you not perceive the difficulty of the conflict?  As I say, I am sorry, 30 

but I am obliged to put this. 

 

  [2.45 pm] 

 

MR ABLEY:   I mean, I am comfortable to answer your questions, sir.  I could 35 

see that my commentary around the centres based philosophy is one 

that I think Foodstuffs are saying that their particular site would meet 

that criteria in terms of the merits of that particular site.  I have not 

looked at any of the particular sites in terms of merits. 

 40 

SJH:   But you understand with conflict, the rule really is what would a 

reasonable person perceive by – what would their perception be 

knowing there are two partners from one firm giving evidence for 

opposing parties? 

 45 
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MR ABLEY   Well my opinion is not based on obviously my instructions, my 

opinion is - - - 

 

SJH:   That is not what I put to you, I am trying to understand if you 

understand the fundamental rules around conflict, particularly given 5 

your last answer to Judge Hassan. 

 

MR ABLEY:   I do understand the issue about conflicts of interest, sir, I do not 

quite understand how my answer though puts me into conflict. 

 10 

SJH:   Because it is the opposite of what he said.  He said you get the zoning 

right, you do not rely on that rule, he says you get the zoning and the 

rule will sort it out later. 

 

MR ABLEY:   For access - - - 15 

 

SJH:   Was simply his term. 

 

MR ABLEY:   Yes, sorry, and I think I have said something along the same 

types of line, sir, that the rule is to determine the specifics of the access 20 

- - - 

 

SJH:   Well, you can continue to dance on a pin here, that is your choice, 

parties have made these decisions to call witnesses in these situations, 

anything arising or re-examination Mr Sadlier.  I think we even have a 25 

bigger problem with Mr Burns who is a partner of the Council’s 

witness, Mr McIndoe, which some thought should be given to too by 

the parties. 

 

 Yes. 30 

 

MR SADLIER:   Nothing further, sir. 

 

SJH:   Thank you, Mr Abley, you may stand down. 

 35 

<THE WITNESS WITHDREW [2.47 pm] 

 

SJH:   Now, that is your case, Mr Sadlier, is it?  

 

MR SADLIER:   It is, sir. 40 

 

SJH:   Yes, thank you.  We will go onto Beach Road Tyre and Auto Centre. 

 

MR SADLIER:   And sir, if I could also ask to be excused. 

 45 

SJH:   Yes, you can be excused, yes. 
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MR SADLIER:   Thank you, sir. 

 



 Page 506 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

<TIMOTHY CARR WALSH, affirmed [2.47 pm] 
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SJH:   Just take a seat.  Your full name is Timothy Carr Walsh? 

 

MR WALSH:   Yes. 

 

SJH:   You are a resource management planner employed by Novo Group? 5 

 

MR WALSH:   I am. 

 

SJH:   You have filed a brief of evidence dated 24 April 2015? 

 10 

MR WALSH:   Yes. 

 

SJH:   Do you have any corrections you wish to make to it? 

 

MR WALSH:   Yes.  The 8 April version of the planning - - - 15 

 

SJH:   Sorry, where is the alteration? 

 

MR WALSH:   I will tell you. 

 20 

SJH:   Or what page, or what paragraph so we can note it. 

 

MR WALSH:   17. 

 

SJH:   So paragraph 17, and the change you want to make there is? 25 

 

MR WALSH:   The paragraph is no longer relevant, as the planning maps have 

been altered. 

 

SJH:   So you wish to delete the whole paragraph? 30 

 

MR WALSH:   Yes. 

 

SJH:   Thank you, and the next one? 

 35 

MR WALSH:   The next one could stay but it also could be deleted because - - 

- 

 

SJH:   Well, it is your choice, it is your evidence, do you wish to delete 18 or 

not? 40 

 

MR WALSH:   No, paragraph 18 can remain. 

 

SJH:   All right, so subject to that deletion, your evidence is true and correct? 

 45 

MR WALSH:   Yes. 
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SJH:   Thank you very much, if you just go ahead and give us your summary of 

that evidence. 

 

MR WALSH:   The subject site located at 89 and 91 Beach Road, North New 5 

Brighton, contains a long established motor vehicle servicing business.  

The site zoned 1 in the Operative Christchurch City Plan and part of the 

site is listed as a scheduled service station activity.   

 

 The site was proposed to be zoned residential suburban under Proposal 10 

14 but is now proposed to be zoned commercial local.  I agree with the 

proposed zoning for the reasons set out in my evidence. 

 

 I am happy to take any questions. 

 15 

SJH:   Thank you very much, Mr Walsh.  Ms Huria. 

 

MR HURIA:   No thank you. 

 

SJH:   I do not imagine there will be any but – Ms Dawson. 20 

 

MS DAWSON:   So just to be clear, the latest maps that Mr Stevenson has 

attached to his rebuttal show the correct sites? 

 

  [2.50 pm] 25 

 

MR WALSH:   I believe so, I have discussed this with Mr Stevenson and we 

both agreed that the extent of the proposed - - - 

 

MS DAWSON:   Thank you very much. 30 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thanks, Mr Chairman. 

 35 

DR MITCHELL:   No thank you sir. 

 

SJH:   Thank you very much Mr Walsh, you may stand down. Now, 

Mr Fitzgerald?  Come forward please. 

 40 

<THE WITNESS WITHDREW [2.50 pm] 
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<MR ANDREW GARRETT FITZGERALD, sworn [2.50 pm] 
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SJH:   Sorry you are number? 

 

MR FITZGERALD:   138. 

 

SJH:   138.  Can you just confirm your full name, I just cannot put my hand on 5 

it at the moment? 

 

MR FITZGERALD:   Andrew Garrett Fitzgerald. 

 

SJH:   And you are a planner employed by the submitter? 10 

 

MR FITZGERALD:   I am, correct. 

 

SJH:   Do you wish to make any corrections to your brief of evidence? 

 15 

MR FITZGERALD:   Just a couple of typos if you please.   

 

SJH:   Yes. 

 

MR FITZGERALD:   Paragraph 40 of my evidence dated 24 April and sub-20 

paragraphs a, b and c actually, I referred to 145 Warrington Street.  If 

you could cross that and just replace each of those 145s with 141. 

 

SJH:   141, thank you. So subject to those corrections the rest is true and 

correct?   25 

 

MR FITZGERALD:   Yes, correct. 

 

SJH:   Thank you.  If you would just give us your summary. 

 30 

MR FITZGERALD:   The subject site located at 129 to 141 Warrington Street 

contains a long established existing retail block of shops at 135 to 141 

Warrington Street and two residential properties at 129 to 131 

Warrington Street.  The properties are currently zoned living 2 in the 

Operative Christchurch City Plan and in the notified version of the 35 

District Plan review these properties were to be zoned residential 

suburban transition, whereas Mr Percasky seeks them to be rezoned 

commercial local.  A joint memorandum on behalf of the Council and 

Mr Percasky filed with the Hearings Panel on 14 May confirms an 

agreed position that all properties at 129 to 141 Warrington Street 40 

should be rezoned from residential suburban transition to commercial 

local, consequently there is no longer any points of contention or 

disagreement between Mr Percasky and the Council on this matter. 

 

SJH:   Thank you very much.  Ms Huria? 45 
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MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No questions, thank you. 5 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thanks, Mr Chairman. 

 10 

SJH:    Dr Mitchell? 

 

DR MITCHELL:   No question, just to say thank you for the photographs with 

your evidence, that certainly aids interpretation.  I appreciate that. 

 15 

MR FITZGERALD:   Thank you. 

 

SJH:   Thank you very much Mr Fitzgerald you may stand down. 

 

<THE WITNESS WITHDREW [2.53 pm] 20 

 

SJH:   Now Mr Minhinnick you are going to do your opening, close the day 

rather early. 

 

MR MINHINNICK:   Yes, thank you, sir.  And I did make inquiries with both 25 

the witnesses for Centre as to their availability this afternoon but 

unfortunately due to travel and other arrangements - - - 

 

SJH:   No, no that is all right. 

 30 

MR MINHINNICK:  - - - so I have prepared some very short opening 

submissions for Centre and then also for Avonhead Mall so I will just 

speak to those submissions briefly.   

 

SJH:   Do you want to do the Centre one first and then go onto Avonhead? 35 

 

MR MINHINNICK:   Yes I think that would be sensible.   

 

SJH:   Just when you are ready, just go ahead. 

 40 

MR MINHINNICK:  Thank you sir.  So these submissions are presented on 

behalf of Centre New Zealand Limited.  We do understand the Panel’s 

preference for detailed comprehensive closing submissions so these are 

simply to highlight the key things underlying Centre’s case and we will 

address the matters more fully in closing. 45 
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SJH:   Thank you. 

 

MR MINHINNICK:  Moving down to section 2, the details of the Centre group 

and Centre’s interests are set out in the evidence provided in particular 

by Mr Lockie. Within Christchurch Centre owns and operates 5 

Riccarton Mall, which is Christchurch’s oldest and largest shopping 

centre, and the third largest by area retail space in New Zealand.  It has 

nearly 200 stores and you have heard about the main street 

environment created at Rotherham Street. Since 2005, Scentre has 

invested substantially in the center, including two substantial 10 

redevelopments which Ms McDonald mentioned when she was 

presenting evidence earlier from her time at Scentre. 

 

  [2.55 pm] 

 15 

 2.4, just mention that Riccarton is identified district centre and a key 

activity centre within the proposed plan, and then in section 3 just set 

out Scentre’s involvement in the plan and at 3.2 mentioned the work 

that we have done in combination with other submitters, in particular 

Kiwi and Progressive have tried to consolidate our presentations to the 20 

Panel, and we would also endorse the legal submissions by my friend 

for Kiwi this afternoon in that regard. 

 

SJH:   Thank you. 

 25 

MR MINHINNICK:   Section 4, just outline the four witnesses being called for 

this hearing, Dr Fairgray and Mr Clease you’ve already heard from, so 

does Mr Lockie who will be presenting tomorrow followed by Mr 

Phillips. 

 30 

 Then in section 5 just go through Scentre’s key outstanding concerns 

and at 5.2 raise the three key themes effectively underlying Scentre’s 

submissions. The first one is a support for the Scentre’s base strategy 

within the commercial chapter and to that extent the Scentre does 

consider that the objective and policy framework appropriately 35 

recognises that Scentre’s based strategy. 

 

 Second point relates to ensuring that an enabling framework is 

provided in relation to key activity centres and about providing 

certainty and flexibility to those centre operators to develop those 40 

centres. 

 

 And then the third point is the additional consideration that this Panel 

has compared to most other plan making Panels or decision makers in 

relation to plans elsewhere and that there is the specific statement of 45 

expectations to which particular regard is to be had. There are of course 
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particular superior documents that relate to this area just as any other 

area in the country, but that statement of expectations does provide an 

additional layer of consideration for this Panel. 

 

 5.3, have acknowledged where things are at with the objectives and 5 

policies and recognise the efforts of the Council and Mr Stevenson in 

particular in bringing those provisions forward from where they were 

when he took hold of them. 

 

 The key points that now arise between Scentre and the Council relate to 10 

some of the rules and assessment criteria, primarily around urban 

design. And at 5.5 do agree that a balance must be struck between – 

particularly in the recovery context between enablement and ensuring 

good urban design outcomes, and the key question is where to draw the 

line. 15 

 

 I’ve mentioned the statement of expectations, I just draw your attention 

to it in 5.6 and just as a final point on the urban design matters that 

have been discussed in quite a bit of detail both earlier today and then 

also on Friday and earlier last week. Do acknowledge that there are a 20 

range of expert views on this point and that both Mr Clease and Mr 

Phillips for Scentre have expressed their professional views which are 

around restricted discretionary activity status, but conscious of the, I 

guess the Panel in particular, the innovation that you have brought to 

the table as far as different options to address this dilemma of where 25 

you draw the line and how the statement of expectations is met 

effectively in relation to these urban design controls. 

 

 And there are I guess three options that have been put forward over the 

last day or so primarily by the Panel and just one or two from a legal 30 

perspective just comment on those three options. 

 

 So the first one is Judge Hassan’s suggestion of master planning might 

not necessarily be the right term for it but as far as engagement 

between the predominant landowner of a centre and the Council in 35 

advance of any consenting process to reach agreement on a set of 

guidelines as far as urban design that might guide the development of 

that centre. 

 

  [3.00 pm] 40 

 

 From a legal perspective there would be difficulties to overcome as far 

as how that approach would sit within the District Plan framework, and 

in particular ensuring that the rule framework is sufficiently certain on 

its face.  As far as the concept of having a master planning exercise to 45 

come before consenting, across a number of councils across the country 
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there are outline development plans for integrated development plans, 

included within various district plans, as an initial step before a specific 

development is consented. And I would just draw to the Panel’s 

attention the Queenstown-Lakes District Council decision – I can 

provide the citations tomorrow morning – that just highlights some of 5 

the vires issues that a plan making entity would need to grapple with in 

setting such a suite of provisions, and I know as far as the Auckland 

unitary plan process where the provisions as notified included 

integrated development plan provisions, the panel there follow on from 

that Queenstown-Lakes District Council decision did request specific 10 

legal advice from Dr Somerville QC on that which he has provided to 

that panel.  And there is still a fair way to go as far as that panel and 

that context grappling with the vires issues of integrated development 

plans. 

 15 

 The second option is the question of the urban design panel being 

provided some greater decision making power and the ability for an 

applicant to avoid the restricted discretionary activity status in the plan 

provisions as they currently are by getting some sort of sign-off by the 

urban design panel. And if this Panel minded to go down that path there 20 

are issues as to delegation of function from the Council in that 

depending whether it is a delegation or effectively a third party 

approval being required, there again from a legal perspective are issues 

that would need to be overcome there. 

 25 

 And then the third option that has been discussed is Dr Mitchell’s 

suggestion of having effectively a permitted activity standard which 

would be on the basis of certification by one or potentially two urban 

design experts who have been approved by the Council. Now the 

concept of certification is one that is certainly not uncommon in 30 

relation to more objective standards such as noise or something like 

that.  Urban design is a more subjective discipline but certainly do not 

think from a legal perspective that it is insurmountable as far as being 

able to incorporate that type of process as a permitted activity standard.  

I am aware as far as the Heritage New Zealand legislation, that does 35 

provide for a list of approved heritage experts in that context, and I 

know from experience that there have been issues as far as which 

particular experts are approved by Heritage New Zealand and which 

ones aren’t able to get on the list and so that would be the other 

consideration as far as setting out a plan framework that requires that 40 

the urban designer who is certifying it be approved by the Council in 

advance and just trying to work out that mechanism as to again making 

sure that the plan is certain and it is able to be used by both the Council 

and administered by the Council as well as being readable and 

understandable to lay users. 45 
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 So those are the only matters I wish to address, you honour at this stage 

in relation to centres. 

 

SJH:   Thank you, I will just see if there are any questions.   

 5 

DR MITCHELL:   No thank you. 

 

MS DAWSON:   No thank you. 

 

JUDGE HASSAN:  Mr Minhinnick, just on that first – you’ve mentioned the 10 

Queenstown decision, I’ll read the – division headed by 

Judge Borthwick. 

 

MR MINHINNICK:   Yes. 

 15 

JUDGE HASSAN:   I must admit to not having read that decision at this stage 

but generally familiar with it.  Am I right to understand that that was in 

a context where there was an activity categorisation for something to 

do with an outline development plan? 

 20 

MR MINHINNICK:   That is correct.  Yes.  So there was – I must say, it is one 

of those decisions that you perhaps need to read a few times to work 

out exactly what some of the issues are within it. 

 

[3.05 pm] 25 

 

JUDGE HASSAN:   Yes. 

 

SJH:   One way of interpreting it.   

 30 

JUDGE HASSAN:   So the difficulty presumably may be what activity is being 

consented, for instance. 

 

MR FITZGERALD:   Correct.  Yeah there were questions as to activity status 

and also whether getting an outline development plan actually enabled 35 

you to do anything on your land.  So certainly look at that and certainly 

not wedded to any particular concept, just exploring things to test 

whether in fact there are options that we should test under 32a(a) that 

we get a response to statement of expectations but - - - 

 40 

JUDGE HASSAN:  So if the concept was one though where – and you may 

want to think about this and come back to it if you wish – where the 

discussion occurred ahead of time between the developer of the site and 

the Council for simply the development of a design guide, and the rules 

would then work on the basis of a reference to the design guide if your 45 

activity was in accordance with the design guide it would be controlled 
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activity for this or that, or something like that, permitted activity 

perhaps, I’m not sure. If the design guide wasn’t in place for that centre 

then the rules would apply as if the design guide was not there, ie 

normal rules. 

 5 

MR FITZGERALD:   Yes. 

 

JUDGE HASSAN:   So I guess the question in my mind, I have to look at the 

case, is whether it actually would run into a legal issue in the same 

nature as the one dealt with in Queenstown or maybe a different one. 10 

 

MR FITZGERALD: Yes. And one of the other aspects of that case in 

Queenstown was whether it – in order to determine whether your 

subsequent application was a permitted activity or otherwise - - - 

 15 

JUDGE HASSAN:   Yes. 

 

MR FITZGERALD:   As far as having – whether you needed to just look at the 

presence of a design guide in advance, or whether you needed to 

actually get into the substance of the design guide to look at if you are 20 

consistent or otherwise with it and I think that was one of the issues of 

the Environment Court. 

 

JUDGE HASSAN:  Yes.  If it was the first, ie is there a design guide fact or 

not.  If there was one, ie one had been put in the plan that would make 25 

it easier somewhat in that sense anyway would it not to that extent? 

 

MR FITZGERALD:  Absolutely and certainly if the design guide were to be 

incorporated into the plan, then again that would provide greater 

certainty for all - - - 30 

 

JUDGE HASSAN:   Yes. 

 

MR FITZGERALD:   And that again would be a distinguishing factor from the 

Queenstown one where the – I think they were called outline 35 

development plans in that case – were always sat outside the district 

plan and were akin to a resource consent in themselves. 

 

JUDGE HASSAN:   Yes.  Thanks very much. 

 40 

SJH:   Thank you.  Thank you, Mr Minhinnick, that was useful and I think it 

would be useful if that is fully addressed by everybody in closing 

because the concerns which I had legally and well we are charged as 

being inhibited, innovative, quite often the – probably should be 

inhibited.  The law does not always make innovation possible but it is 45 
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ironic that we hear evidence saying this is a subjective process, we try 

to avoid that but we are prevented to, or may be prevented to. 

 

MR FITZGERALD:   Yes.  Sir - - - 

 5 

SJH:   Well where there is a will there is a way but it would be very helpful to 

us in closing if Council could address that and you raising those issues 

was very useful. 

 

SJH:   Oh yes you have still got Avonhead Mall, my apologies.  10 

 

MS DAWSON:   What number is the submitter please? 

 

MR FITZGERALD:   Avonhead Mall is submitter number 379, I believe. 

 15 

MS DAWSON:   Thank you.   

 

SJH:   Yes, just go ahead. 

 

MR FITZGERALD:   Thank you, sir.  So if the centre submissions were brief 20 

these are exceptionally brief.  Avonhead Mall effectively adopts the 

position put forward by Centre more broadly set out at 1.2 Avonhead 

owns and operates Avonhead Mall which offers approximately 8,000 

square metres of floor space with a supermarket anchor and a number 

of specialty retail tenants. It is identified in the plan as a neighbourhood 25 

centre.  At 1.5 make the point that Avonhead has called evidence from 

Mr Phillips, so while he for Avonhead will produce a separate 

statement from his statement for Centre New Zealand, it effectively 

refers back to that more comprehensive statement of evidence and then 

just elaborates on the effectively, one additional matter of particular 30 

concern for Avonhead Mall which related to the key pedestrian 

frontage originally proposed at Avonhead mall and through the rebuttal 

evidence of Mr Stevenson the Council and Avonhead Mall are now on 

all fours (ph 5.00) so as far as the site specific concerns, those are 

addressed and it just goes back to the broader concerns in relation to 35 

the overall framework as mentioned in my submissions for Scentre and 

as set out in the evidence of Mr Phillips. 

 

  [3.10 pm] 

 40 

SJH:   Thank you. Any more questions.  Thank you, well thank you everybody, 

we made good progress today, so we will adjourn until 10 am 

tomorrow morning, thank you. 

 

MR RADICH:  Your Honour, may I just raise one small point, well two if I 45 

may, one, just in advance of closing submissions, if it is of any use to 
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the Panel that issue about certification and permitted activity status was 

one that was covered off the case law at least, in the closing submission 

for the Crown in Natural Hazards, so just in advance it is useful to look 

at that.   

 5 

 And secondly, I just ask that Mr Carranceja and I might be excused for 

a small time and replaced with Ms Moore, most ably for a few days, 

sir. 

 

SJH:   Whatever is needed, that is fine. 10 

 

MR RADICH:   Thank you very much, your Honour. 

 

MATTER ADJOURNED AT 3.11 PM UNTIL 

TUESDAY, 19 MAY 2015 15 


