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DAY 15 – 11 JUNE 2015 

 

  [10.01 am] 

 

SJH:   Thank you, good morning. 5 

 

MR RADICH:   Good morning. 

 

SJH:   Mr Bartlett.  Now in the script I circulated I address two topics, I will 

then of course conclude with some more matters about yesterday’s 10 

proceedings and the transcript. 

 

 So in the material I have handed out, I guess the relevance of RMA 

trade competition provisions and case law in relation to Christchurch 

Recovery, and can I assure you that raises more questions than answers 15 

but obviously it is a very important topic. 

 

 The second is the relevance – the relevance of PC 22 and what it did 

say and what it didn’t, that has been referred to in shorthand by a 

number of parties. 20 

 

 So in terms of the competition and recovery issues, there is not much 

case law developed under the provisions of Town and Country 

Planning Act and RMA, but I earlier referred the Panel to the St Luke’s 

Group and Others v Auckland City Council decision which was Sylvia 25 

Park. 

 

 Now despite the 2009 self-style simplifying and streamlining 

provisions, to control trade objectors, the underlying principles and 

cornerstone and others and discount brands remain relevant. 30 

 

 Can I just say in relation to discount brands, that was a notification case 

and as sometimes can be a little bit over interpreted by people who are 

looking for reasoning in relation to a plan change or resource consent 

decision.  It was about a slightly different threshold.  However, I quote 35 

from the brief Court of Appeal Decision in General Distributors v 

Waipa and Waipa known to some as the Billy Mag case, where the 

Court refused to grant leave to appeal a decision of Wylie J. 

 

 This is a quote of a quote of a quote and it is quite useful I think for that 40 

reason, everybody is approving everybody down the line.  “Second we 

agree with Wylie J. that the Environment Court adopted the correct 

approach.”  After referring to Blanchard J. judgement in discount 

brands, the Environment Court said, and I will read it if I may, “By the 

term significant in the present context, we take it to mean consequential 45 

upon or beyond effects ordinarily associated with trade competition 
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from trade competitors.  It is thus necessary for us to determine 

whether there are any effects consequential upon or beyond effects 

ordinarily associated with trade competition on trade competitors and 

then if there are, to determine whether those effects are such that 

weighed in the balance with all other relevant matters, the plan change 5 

should be approved.” 

 

  [10.05 am] 

 

 And clearly that is getting to the heart of what is happening in these 10 

discussions. 

 

 So it was envisaged as a two stage approach and the first step is to 

determine whether there are effects beyond those caused by trade 

competition, before such effects can be found they must be significant, 15 

the next step is to consider those effects against the requirements of the 

relevant planning objectives which in the present case, seek to protect 

the town centre. 

 

 So it is intended to be helpful and there is some relevance. 20 

 

 The important point is this, while the two stage process is submitted to 

be an appropriate one in the present case, the obvious reservation is 

none of the established case law involved a situation where existing 

centres had been severely damaged and where the immediate priority 25 

was their recovery.  

 

 So it is too simplistic to anyone to argue old-fashioned trade 

competition between centres where the status quo is what it has been, 

and some are below the line or behind, of course rules are different and 30 

that is to be expected in your deliberations. 

 

 However, we have got to be careful how we do it.  Reciting in the 

proposed plan that limits on Styx and Halswell will ensure recovery of 

the CBD does not withstand scrutiny.  35 

 

 In terms of perhaps one of my themes, sir, of defining what we mean, it 

is necessary to define in the present context what is meant by recovery 

because that is referred to in a number of these statutory instruments we 

are dealing with.  In the case of the central area, retail is being 40 

consolidated and the total area will not approach pre-quake levels,  

where retailing was dispersed over a very large area in buildings of 

varying quality, of varying rental levels which presumably made it 

affordable. 

 45 
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 I note in Dr Fairgray’s evidence that he does not agree with the 

proposed reduction and that may influence the advice he was giving to 

the Panel.  Now I would like to refer you to the transcript of exactly 

what I mean on that, page 1359, 9.35 onwards, and it is there in front of 

you now. 5 

 

SJH:   Sorry, 1359? 

 

MR BARTLETT:   1359, 9.35 to 9.45, it is brought up on the screen for you.  I 

will read it, I think it is very important because it fits so much of the 10 

evidence that Dr Fairgray was giving, I do not agree with his, his being 

Mr Colgrave, his view, that the optimal or retail involved in the central 

city in the future should be substantially smaller than it was prior to the 

earthquakes. 

 15 

 Well, Dr Fairgray is out of step with the rest of the world on that.  He is 

entitled to give his evidence and clearly he modelled his PC22 situation 

on a full recovery of the CBD. 

 

 In my view, Dr Fairgray’s view, a very significantly reduced retail role 20 

is not consistent with PRDP objectives of primacy for the Central City 

nor with the wider role of the CBD.  That is a very personalised, almost 

eccentric view given where the debate is.  I do not apprehend that any 

party to this proceeding, sir, members, is arguing with the contention 

that the CBD was too small, that it tapered out into very low quality 25 

and that is simply because the new CBD is going to do higher quality 

and higher cost.  You will never replicate that square metreage.   

 

 So while we have got that in front of you, again, this definition 

primacy, primacy in the sense of Mr Dimasi’s evidence and his original 30 

retail report, and I am grateful for members reading Mr Dimasi’s 

original retail report, primacy - - - 

 

JUDGE HASSAN:   Just on that, Mr Bartlett, sorry to interrupt you - - - 

 35 

MR BARTLETT:   Yes. 

 

JUDGE HASSAN:   - - - because his report which I have read through, 

acknowledges that the mix in the Central City would include, what I 

called the boring stuff yesterday as well as the high end, - - - 40 

 

MR BARTLETT:   Yes. 

 

JUDGE HASSAN:   - - - and acknowledged that there is this competition that 

is inherently to occur between the Central City and the centres for that 45 

boring stuff. 
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MR BARTLETT:   Yes, sir. 

 

JUDGE HASSAN:   So how does that relate to your submission on 

developments or otherwise of trade competition? 5 

 

MR BARTLETT:   Well, I think in terms of – most of this retail theory 

involves speculation on human behaviour.  We relate it to ourselves, 

his Honour relates it to stopping off at the New World on the way 

home, we all can see it through our own eyes, and that is fair enough. 10 

 

  [10.10 am] 

 

 I know that I wouldn’t drive to town past four shopping centres to go to 

a Michael Hill or a Woolworths.  Partly because of the value of the 15 

transaction, partly because in the absence of a flagship store, such as 

the soon to be closed Auckland Whitcoulls, there would be no purpose 

in my doing it.  So - - - 

 

JUDGE HASSAN:   But once you’re in there for the flagship store you may 20 

well go down the road to the boring stuff. 

 

MR BARTLETT:   Yes.  Yes. 

 

JUDGE HASSAN:   In other words agglomeration benefit. 25 

 

MR BARTLETT:   Yes.  And the boring stuff, coming back to the, to the other 

point which I don’t think’s contested, but this middle level stuff will be 

supported by office workers who have got a choice of either going into 

Rangiora or going into one of the local centres during the weekend or 30 

doing stuff during their lunchtime.  That’s always going to happen.   

 

 I think the other issue in terms of supporting the middle level is the 

anticipated, or the hoped-for retail.  We’ve got figures of between 

15,000 and 25,000 over time, one hopes it’s more.  So the practical 35 

question is whether if you’re 20ks away, if your nearest Whitcoulls or 

Hallensteins is 5ks down the road would you make the trip into the 

central area unless it was going to be in conjunction with something 

else? 

 40 

 Now that’s all speculative, it’s all about behaviour, but patterns do 

seem to be, and we, perhaps the reason that shopping centres are filled, 

and we mustn’t be snooty about this, with the boring stuff, is that it’s 

convenient.  And they have a level of convenience.  If it’s special you 

may go into town.  If you’re going to buy an engagement ring rather 45 

than a battery for your watch you might go into the jewellers in town. 
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JUDGE HASSAN:   So would your submission be in essence to the extent at 

which there’s competition for the boring stuff for the central city it falls 

below the threshold of significance? 

 5 

MR BARTLETT:   I didn’t get that second part sir? 

 

JUDGE HASSAN:   It falls below the threshold of significance in terms of 

trade competition. 

 10 

MR BARTLETT:   I think it’s unavoidable.  I can’t give any – I can give a 

sensible quantitative answer to that question but I simply say that all 

central areas in Christchurch pre-quake had a share of fancy stuff and 

boring stuff.  Immediately you accept the principle of KACs and 

dispersed boring stuff centres inevitably there will be some 15 

competition.  Because there will be duplication and that will depend on 

people’s, I think where they’re working as much as anything.  I don’t 

think this Panel or any environmental tribunal can ever get into that for 

the purpose of regulating the competition between the boring stuff as 

between CBDs and established centres. 20 

 

JUDGE HASSAN:   And your position would be that was a well-evolved 

shopping pattern - - - 

 

MR BARTLETT:   It has happened - - - 25 

 

JUDGE HASSAN:   - - - the earthquake.   

 

MR BARTLETT:   I mean some say that Riccarton is what the CBD should 

have been.  We’re not here to reinvent that particular one.  But it’s 30 

there, it is very large and it has a very significant generalised retail 

function and I think that’s gone.  The idea when you went into town on 

Friday night was that was the only place to go to.  Again that’s 

nostalgia rather than a reflection of what people are doing or will do. 

 35 

 But I think the more positive sign, if I may, the central city and this 

central city will have its cultural attractions as evidenced before you in 

terms of the arts, fine dining, superior shops.  Of course we don’t all go 

to Prada.  I don’t go to any shop that I’ve got to knock on the door, 

frankly.  That’s three fifths of a very small something.  But there is still 40 

a higher level which is relevant to us when we are buying something 

special.  But we’re not basing a case on Prada and Louis Vuitton, you 

only have to look at me to realise that that’s not a big part of my life.   

 

 So the key features, the CBD with the new shops, the new attractions, 45 

will have a classiness of its own. It will be compact.  It will have the 
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better shops as well as the middle level stuff.  We’ve heard about the 

entertainment, the library.  Those are the things which the experts say 

are the points of difference which cause a special trip into the CBD and 

of course the special trip into the CBD is different from the incidental 

going shopping at lunchtime situation.   5 

 

 So I’m sorry if that was a long answer sir. 

 

  [10.15 am] 

 10 

JUDGE HASSAN:   No.  Thank you.  Paragraph 8. 

 

MR BARTLETT:   So I do make the point and it is very relevant to the second 

part of my written submission, the extent to which we are rerunning 

PC22 here.  If one were modelling retail expansion round the city based 15 

on its impact of a fully reinstated CBD based on the pre-2011 square 

metreage, I think you’d have a meaningless analysis because it doesn’t 

reflect what is the situation.   

 

 Now the focus of the protection is apparently the CBD although we 20 

heard of course of Waimak.  Dr Fairgray kept defaulting to the CBD 

situation despite his prime brief he was allowed to do that.  But I say 

there was no force in what he had to say about the CBD seeing he has 

this sort of Putinesque (ph 1.09) vision of the past which is never going 

to be. 25 

 

 Now - - - 

 

JUDGE HASSAN:   Paragraph 8? 

 30 

MR BARTLETT:   8? 

 

JUDGE HASSAN:   I think you were at paragraph 8 before I interrupted you. 

 

MR BARTLETT:   Yes.  In the case of Waimak, recovery is not so clear cut.  35 

The business core was severely damaged but the large format retail 

stores more recently established remain and as I’ve already observed 

are soon to be added to.  There’s the Pak ‘n Save.  And Your Honour I 

think the fact that it’s not in the immediate centre in terms of this 

town’s recovery, isn’t strictly on point.  It is still a very large store.  If 40 

retail leakage is the concern for the area the fact that it is not in the 

middle of the town is unremarkable.  You don’t put a Pak ‘n Save in 

main street but it’s there.   

 

 Now the Farmers, I thought it was 6,000 but I think it’s now 7,600 45 

square metres on the Farmers site.  Pretty much absorbing all of the 
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7,300 that Ms Caseley was concerned about.  Now again we use words 

in different ways.  It is important that “recovery” for Rangiora not be in 

respect of a past that never was.  Dr Mitchell put the proposition very 

directly to Mr Bonis as to whether there was any prospect of Rangiora 

within a reasonable time establishing itself as a comparison shopping 5 

centre.  If it never was such a centre what is the prospect of it becoming 

one given the proximity of a rebuilt Christchurch Central, the number 

of large enclosed shopping malls in between, with or without Styx, and 

given the fact that 46 percent of workers referred to by Ms Caseley 

commute to Christchurch.  10 

 

 Ms Caseley’s agenda, not necessarily supported by experts, appears to 

go beyond recovery in creating for Rangiora a parity with other centres.  

Her loyalty – we are all loyal to our communities – but in terms of this 

hearing I say that it is misplaced because it’s most unlikely to happen, 15 

there is no evidence that it will happen.  Perhaps as it becomes a town 

of 40,000 people there will be a greater percentage of, if I can say 

boring stuff, national retailers.  That’s highly speculative.  

 

 Now plan change 22.  It’s accepted that PC22 is a useful starting point 20 

for analysis in the nature of a reviewed or replacement District Plan 

findings of fact and exercises of judgement by the Environment Judge 

and her Commissioners are all up for re-examination in these 

proceedings. 

 25 

 Para 24 reminds of the decision, reminds us that the Independent 

Council Commissioner’s initial decision in the face of objection from 

Council officers, provided for a staging rule and capping as follows.  

So that’s when we had a maximum of 35,000 GLFA, that is what came 

out from the Independent Commissioner’s hearing when this originally 30 

– and then it said “retailing at office exceeding the above threshold 

shall be restricted discretionary” and this is obviously a very relevant 

theme following yesterday’s proceedings, with the exercise of 

Council’s discretion limited to matters identified under Section 5.7. 

 35 

 In the course of defending the Commissioner’s decision from the Kiwi 

and Waimak appeal, Council called Mr Blair, a Policy Planner, who 

advocated a non-complying status.   

 

 Sir you have expressed your views on people quoting large slabs of text 40 

from other instrument.  Maybe if I don’t do it all today, what I’ve said 

up here in bold is intended to be a consistent thread, it is selective but 

intended to be representative of where the Court was going, and I say 

what it did and didn’t do.  So I will take a little time doing that, if that 

is all right. 45 
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  [10.20 am] 

 

 The first bullet point notes that Kaiapoi is a service centre, and quite 

limited, and I don’t apprehend the Waimak case to be too different 

from that today. 5 

 

 Para 183.  In conclusion we are unable to make any findings on the 

social and economic effects upon people and communities served by 

the existing centre in Rangiora as a consequence of the development as 

a proposed centre at the scale proposed by Calco that seems to be 10 

contemplating 45,000 in 2011.  These effects may occur or they may 

not. 

 

 There was no real dispute that the proposed centre would alter trading 

patterns in Kaiapoi, however, this town centre not in an insignificant 15 

way was damaged during the 2010/11 earthquakes.   

 

 It restates it again in 2007, “we do not have reliable evidence upon 

which we can reach a conclusion about the magnitude or the 

significance of this change on the town centre of Rangiora.  The 20 

damage sustained by Kaiapoi in the earthquakes further complicates the 

issue” et cetera.   

 

 As with Mr Heath and Mr Tansley, and for the reasons we gave there, 

we placed little weight on actual predictions made by Dr Fairgray as to 25 

change in leakage and demand growth. 

 

 Now I am not really pointing a stick at Dr Fairgray here, if you go back 

through the cases, and I have quoted the Albany and Sylvia Park cases 

where there has been ongoing arguments between the various 30 

consultants, they bring in these 90-page spreadsheets and appendices.  

If you read those decisions very carefully the Environment Court has 

never taken much notice of what they have said, they have noted 

respectfully the differences of opinion and then gone onto exercise their 

judgements. 35 

 

 And that does seem to be the pattern, and it was certainly very clear 

from a reading of the Sylvia Park and Albany decisions. 

 

 So in terms of Dr Fairgray, what has changed since PC22, the question 40 

is what has changed that we should put weight on your predictions, that 

of course were not before you in as primary evidence?  So if it wasn’t 

relied upon as primary evidence last time given the physical and legal 

changes that have happened, it would be somewhat of a stretch to say 

that things have changed in favour to a point where you should reverse 45 

that aspect of the Environment Court’s approach. 
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 In terms of the then stated knowledge, by then I mean – if I can just 

recall for you, sir, the hearings were 2011, it started in 2010, 

interrupted by the earthquake, continued 2011, decision and final 

decision 2012.  So that was the very critical period with a bit of 5 

uncertainty.  

 

 243, which I will try not to quote in full was a finding that the 

population of northern Christchurch was likely to be less than forecast 

pre-earthquake.  To its credit Waimak has produced the up to date 10 

figures showing that is no longer the case.  We didn’t get into the 

margin in that, but the fact is it is a change, and the fact that there was 

any negative in it at all may well have been a justifiable reason for the 

Environment Court to say – whoa, we are worried.   

 15 

 That fear of a reducing population or less than predicted in 2010 simply 

has not been borne out, and of course we can be very grateful for that.   

 

 The other uncertainty is in 259.  “All witnesses agreed that closure of 

the central city’s retail and commercial service capacity is significant 20 

and that there is no reliable information as to the amount of floor space 

remaining within the CBD.” 

 

 Again, a huge reason for uncertainty, a good reason.  But that 

“construction activities will affect the functionally of the remaining 25 

CBD floor space.”  Well again, you have heard in this hearing and in 

the context of others and the Strategic Directions exactly what is 

happening, the consolidation, which projects are still alive, and that is a 

major change in circumstance, I submit, from what could possibly have 

been understood by the Environment Court at that time. 30 

 

  [10.25 am] 

 

 275 – “By 2017 the proposed Styx Centre will add the equivalent of 

14.9 percent of the CBD pre-earthquake capacity, increasing to 24.5.”  35 

Well I can assure you by 2017 it will still be a paddock.  That fear is no 

longer sustained.   

 

 Getting back to one of my themes again, paragraph 370, we do not 

make any findings on what is meant by “planned community” et cetera, 40 

we have reached the view that planned community and community are 

a matter of policy and for the territorial authorities to say what these 

terms mean.  And I have more than once observed the references to the 

Plan, or the served community or the catchment they served are not 

defined and everybody is quite justifiably and honestly applied their 45 

own interpretation.  But it is difficult for rule making, with the rule 
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making depends on understanding those concepts, the concepts need to 

be articulated. 

 

 Again, about the state of mind 396.  “Given the uncertainty around the 

timing and rate of recovery of the central city…”, and they say that is 5 

reduced, and “…secondly the effects on other centres outside the city, 

it is our firm view that policy 12.8.15 should be amended to record that 

development above these caps does not find policy support.”  But again 

that is based on the then uncertainty. 

 10 

 Let me see if I can avoid quoting this next slab.  Yes, I will just read 

the second sentence of the next chunk, sir.  “These same uncertainties 

lead us to the view that at least for the moment…” terribly important 

words to my client’s case “…at least for the moment the more stringent 

provisions that apply to non-complying activities are appropriate to 15 

limiting the ultimate size of the retailing activity.” 

 

 So of course when I conclude I will be coming back to that, are 

uncertainties at this stage such to justify the onerous status of non-

complying activity for development over 20K. 20 

 

 405 is not a finding of fact but is a value judgement containing 

propositions I asked you to reject.  “Any possible delay…” so this 

comes back to my theme of ‘how do we quantify things?’, “…any 

possible delay caused to the recovery of the central business district by 25 

development of a new centre too large in the context of the area it is 

designed primarily to serve would be an effective high potential 

impact.” 

 

 So in terms of where we pitch this, accepting that this simplistic trade 30 

competition doesn’t work or doesn’t apply rigorously and that the 

legislation and the word “recovery” requires a different approach, I am 

submitting that any possible delay equating to a high potential impact is 

simply too big a leap. 

 35 

 I would qualify that, and will qualify it when I finish, by saying do you 

trust subsequent decision makers in the context of a restricted 

discretionary activity to analyse what is an acceptable risk or an 

acceptable impact? 

 40 

 So you can’t criticise the Court for being worried, everybody was 

worried, there is still a lot of uncertainty, but the huge amount of it has 

been removed. 

 

 Out of the expression “too large in the context of the area it is designed 45 

primarily to serve” would be appropriate in the context of a regional 
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and district planning approach that is sought to allocate catchments, 

and was there to embrace the difficult concepts of primary, secondary 

and tertiary.  So we are not doing that, I will not go any further with 

that. 

 5 

 So that is my summary to the Panel as to where I think PC22 went and 

where it didn’t go.  And it is not even a matter of agreeing or 

disagreeing with what it did, it did those things because it was worried 

and had good reason to be, and you have less reason to be and you 

know a lot more, because we all know more. 10 

 

  [10.30 am] 

 

 I have got two things I want to do in closing.  While I guess now, I 

have now dealt with Dr Fairgray, I would like to go to the tracked 15 

version, the May 1 version, of PC 15, of Chapter 15 for the particular 

reason of addressing the activity status issue, and by looking at the 

tracked version, the history becomes quite clear and I am beginning a 

15.2.4.2.7 Thresholds for retailing activities, you will see in the first 

box there is reference to restricted discretionary, you will see that 20 

Waimakariri District Council 968 is there too because that was the 

submission that sought non-complying status for exceedance of 20,000.   

 

 My client is not part of that discussion, but I mean, we know that this is 

no more than Council’s latest proposal, I would ask you to reflect on 25 

the evidence you have heard as to why Council’s what we thought 

worthwhile changes are not in the notified version of dropping it from n 

on-complying to restricted discretion rebounded in the way it has, I do 

not think there is any convincing evidence before you about that unless 

– depending on how you felt about the answers to Judge Hassan’s 30 

question about whether the number could go to the core of the policy. 

 

 Now we have a situation, an unusual situation where it seems as a 

result of just that change happening, we are in a situation there 

arguably the draft is proposing assessment criteria for non-complying 35 

activity.   

 

 That is unusual, there is an argument that you cannot do it, if it is non-

complying because of failing the threshold tests particularly in relation 

to policy, if you have then got a simple direction in the plan as to what 40 

you have to do to get consent, it is probably helpful, but I do not think 

it is intended, is the concepts of a non-complying activity. 

 

 What it does do, I submit, is tell you how easy it would be to draw up 

criteria for restricted discretionary activity or the close relative, the 45 

special criteria for a fully discretionary activity. 
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 And so if we turn over the page, or two pages, and we go to 15.2.4.3.5, 

Council’s original intention for restricted discretionary activity to going 

above the 20K threshold, with respect makes sense, avoids adverse 

effects on the function and recovery of the Central City and district 5 

centres, the words Kaiapoi and Rangiora have been put in specifically, 

and then limits adverse effects on people and communities who rely on 

the Central City and district centres for their social and economic 

wellbeing. 

 10 

 If they are the questions that are exercising you in relation to the 

primary prayer that the cap be taken off altogether, if they encapsulate 

the issue or they with some embellishment from yourselves can better 

state the issue, then as the default position for my client, I have to 

address the fact that a future consent authority with a specific proposal 15 

and a specific design which by that stage would include details of 

prime tenancies, could be analysed not based on just a nominal square 

metreage as you have heard before, someone said look at 25, okay, if 

somebody comes up with something that is 32 and here is the design 

and here are the effects, here is the present state of CBD recovery, it is 20 

very hard to see why that would not be capable of producing a result 

that was consistent with objectives and policies of this plan and faithful 

to the Higher Order documents. 

 

JUDGE HASSAN:   Is that reliant on Mr Dimasi’s evidence that at that stage 25 

we have a proposal? 

 

MR BARTLETT:   Clearly, at this stage we are talking about theoretical, 

people are saying here is 45, here is a number, it just seems axiomatic 

(Ph 4.51) that a consent authority being this Panel sitting in a different 30 

capacity, having a proposal – let’s say we are two years down the track 

or whatever it is – that much more information about the status of the 

other centres would clearly be in a position to make an informed 

judgement, and if I can say, this is how it has been done in other cases. 

 35 

  [10.35 am] 

 

 And without whinging, it is to me exceptional that none of the other 

expansions of retail are being subject to any analysis, but that is by the 

by, we are not involved in those, or it would be trade competition had 40 

we become involved, and there is still a niggling sense that some sites 

are being analysed in a different way.   

 

 But we heard what you had to say yesterday and what you didn’t, and it 

just seems to be that if size is the question and the stage of recovery of 45 

other centres is an issue, how could they not be encapsulated in words 
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pretty much as Council already did for the purpose of evaluating a 

future proposal in coming to a safe decision? 

 

DR MITCHELL:   Could I just clarify something please, Mr Bartlett? 

 5 

 Ms Harte yesterday, when she presented her evidence, or sorry, the day 

before – no, whenever it was – her track change version deletes the 

word ‘retail’ from that heading.  Is that now not your client’s position 

on that notwithstanding (INDISTINCT 1.23). 

 10 

MR BARTLETT:   I think I understand, sir.  My client has no aspirations for 

this site other than retail, and I think I explained yesterday the notional 

opportunities for DIY stores and offices frankly mean nothing to it.  I 

do not think she was trying to cut any corners.  If a retail proposal of 30 

or 35 which might be a stage 1, would be predominantly retail, there 15 

may be some community facilities in there if they can be negotiated.    

 

DR MITCHELL:   But Ms Harte’s version of that policy - - - 

 

MR BARTLETT:   Yes. 20 

 

DR MITCHELL:   - - - deleted reference to retail, because she deleted the word 

‘retail’ from the heading and the word retail does not apply in the rest 

of the wording, leaving aside whether the heading is to be read - - - 

 25 

MR BARTLETT:   I remember – the retail may have been put in, I think 

because there was a single cap embracing the range of activities, the 

original draft, the notified version was omnibus because it – but can I 

say, in terms of my client’s point of view, if for whatever reason it 

wanted to put an office or a future owner wanted to put an office above 30 

a threshold, there is no principle objection to that being subject to 

analysis. 

 

DR MITCHELL:   All right, thank you. 

 35 

MR BARTLETT:   Does that answer? 

 

DR MITCHELL:   I think so, thank you. 

 

MR BARTLETT:   I will stop there, sir. 40 

 

SJH:   Thank you. 

 

JUDGE HASSAN:   You have covered a lot of my ground actually, 

Mr Bartlett, but there are a few points just to quickly test with you. 45 
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 I take it restricted discretionary activity over non-complying activity, in 

essence you would be saying, that non-complying activity does not fit 

in the sense that it does not – it isn’t directed by the policy framework 

that we have in front of us. 

 5 

MR BARTLETT:   If I may mirror image that.  May I say that it is very easy to 

devise discretions that reflect it but when people are confronted with 

non-complying activity status, I am talking about a source of capital, it 

may be a local one or from overseas, sees those words, while you 

cannot strictly say that there is a presumption against them, they are 10 

obviously at the far end of the hierarchy and it suggests that this Panel 

is making a decision now that a 20,000 cap has a policy content in it 

that will ensure for the life of the plan.  Whereas I think the reasons of 

putting a cap at this stage, is again, continuing uncertainty and it is dire 

to stop a big bang development happening which might have 15 

inappropriate consequence. 

 

 So certainly any investor – coming back to what I quoted yesterday, 

3.1.1, in terms of investor confidence, somebody going into this site 

facing restricted discretionary investigation would have far more 20 

confidence in one who was told, this is non-complying and, there 

would be no certainty because you do not know what the test is. 

 

JUDGE HASSAN:   Yes., and that activity categorisation restricted 

discretionary with the assessment criteria you mentioned, perhaps 25 

overcomes an evidential weakness that we are facing here in regard to 

Section 32, in other words, no quantified cost benefit assessment really 

for or against the proposition that is being put to us of any great extent. 

 

  [10.40 am] 30 

 

MR BARTLETT:   Yes.  That doesn’t distinguish this site from all of the 

others but the approach of this Council has been not to do cost benefit 

studies of its commercial re-zonings.  Now that is not an answer, it’s a 

retort, I know.  But it is where we are.   35 

 

 I accept sir that a specific number has not been modelled, and 

Mr Colegrave was asked to model 25 as a number at Halswell.  That 

seemed to be okay.  If you had before you a modelling of a 

hypothetical 32,000 development here based on specific assumptions as 40 

to tenancies, of course you would be far more informed and potentially 

more comfortable about making a judgement on that, I accept that. 

 

JUDGE HASSAN:   Thank you.  And finally two other things. I take it from 

the answers yesterday - - - 45 
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SJH:   Oh, if I could speak. 

 

JUDGE HASSAN:  - - - on this, the Outline Development Plan, the discussions 

around the transport hub, those are matters which your client is 

effectively putting on the table in the sense of saying to get where it 5 

needs to it acknowledges that it needs to address those issues within the 

scope of its development. 

 

MR BARTLETT:  Yes and I think the word indicative would solve the 

problem.  If there was somewhere in the criteria that referred to a 10 

particular area, if we used the word indicative not as a cop out but as a 

way of keeping the thing in front of everybody, it is quite common in 

relation to major infrastructure elements of concept plans that you say 

indicative because the final design results in all sorts of things.  

Indicative would meet my client’s concerns about that.  And the 15 

indicative is as to the location, not as to its existence. 

 

JUDGE HASSAN:   All right.  And finally, the question of offices.  What you 

are saying is in a practical sense they are not likely to happen above the 

suburban office threshold of 500 square metres which - - - 20 

 

MR BARTLETT:   Indeed. 

 

JUDGE HASSAN:   - - - applies elsewhere.  Thank you. 

 25 

MR BARTLETT:   The only exception will be if it was some sort of Council 

branch office.  There was a WINZ office at the Supa Centa for a while, 

but it’s not a runner.  I mean if they could swap their entitlements 

they’d do it tomorrow but it’s not really in the nature of these 

proceedings that they can do that. 30 

 

JUDGE HASSAN:   Thanks Mr (INDISTINCT 2.18) 

 

SJH:   Thank you Mr Bartlett. 

 35 

MR BARTLETT:   Thank you. 

 

SJH:   Now Mr Pedley.  Can I ask you (INDISTINCT 2.23) thank you for 

filing that.  We have read your submission so we’ll hear from you now. 

 40 

MR PEDLEY:   Thank you very much sir.  So I won’t read through those 

submissions.  What I will do is take you through just a summary of 

some of the key points and I’ll use some of the same headings that are 

in the full written submission, sir, to help you follow along. 

 45 

SJH:   Thank you. 
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MR PEDLEY:   Now the outcome sought by the submitter, and the submitter 

has a particular interest in Addington and wishes to see the continued 

development of the area.  It is participating in this process not only for 

its own property interests but to represent the wider interests of the 5 

Addington community. 

 

 It also has direct interests in the Central City and supports 

redevelopment of both areas to achieve the goal of a prosperous and 

successful Christchurch. 10 

 

 The submitter does recognise the benefits of the proposed Commercial 

Mixed Use zoning and the concessions the Council has made to enable 

existing buildings to be converted for offices and retail.  However it 

holds concerns that the limitations on new activities within this zone 15 

will leave holes of unutilised land within the Addington area and fail to 

meet the needs of the Addington community. 

 

 One other concern that’s not mentioned in my written submissions is 

that if the submitter’s land and surrounding area are zoned Commercial 20 

Core. This would alleviate the car parking requirements, at least based 

on the current version of the Transportation Chapter, which I accept is 

all still subject to change.  And this benefit would not arise if the area 

was zoned Commercial Mixed Use. 

 25 

 The relief sought by the submitter is to expand the Commercial Core 

zone at Addington to include its land and some additional land that 

adjoins the existing Commercial Core.  However in response to the 

concerns expressed about the size of this area, it has reduced the extent 

of its proposed zoning and that is shown on appendix 8 of the 30 

submissions. 

 

 There are two alternative outcomes in relation to the appropriate zoning 

for Addington.  The zoning proposed by the Council or the expanded 

Commercial Core sought by the submitter.  In my submission the key 35 

issues when considering which of these outcomes is most appropriate 

are the risk to the Central City from granting the relief sought by the 

submitter, the relative costs and benefits for Addington as a centre, and 

a valuation of these options against the relevant objectives and policies 

of the higher order document. 40 

 

 Dealing first with the risk to the Central City.  The submitter accepts 

the importance of the Central City and is not seeking to undermine the 

successful recovery.  Rather it is seeking an outcome that enables 

Addington to grow and develop as a complementary centre to the 45 

Central City.  It understands the strategic position adopted by the 
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Council but is of the opinion that the risk to the Central City that would 

be caused by granting the relief sought is not as significant as the 

Council contends. 

 

  [10.45 am] 5 

 

 In terms of evidence for the Council, the Council has adopted a high 

level strategic position in relation to managing growth of commercial 

activities.  This was confirmed by Mr Osborne who stated that his 

evidence was based on high level principles and the cumulative impacts 10 

of widespread dispersal of commercial activities throughout 

Christchurch.  He has not completed any specific evaluation or analysis 

of the potential economic effects that may be caused by expanding the 

Commercial Core zone at Addington. 

 15 

 Mr Stevenson relies on Mr Osborne’s general evidence about 

widespread dispersal of commercial activities to conclude that the 

submitter’s relief should not be granted.  However he too has 

acknowledged that his opposition is at a strategic level rather than 

being based on any specific evidence about the direct effects associated 20 

with activities in this location. 

 

 For the submitter, the evidence has been led by Dr McDermott, 

assessing the economic consequences of the Council’s proposed 

approach.  Although Dr McDermott does not call himself an economist, 25 

he is qualified in economic geography, a recognised academic and 

professional planner and widely experienced economic analyst of urban 

development projects and sectors.  In my submission, this makes him 

well qualified to give expert evidence to the Panel on economic issues. 

 30 

 Some of the key conclusions from Dr McDermott’s evidence are as 

follows.  He is of the opinion that constraining investment outside the 

Central City to the level that is currently proposed is not necessary to 

secure its recovery.  Rather investment in commercial activities in other 

parts of the City will generate additional discretionary income and 35 

provide demand for the services and facilities that will be located in the 

Central City, thereby helping to support its recovery. 

 

 He considers that the cost of offices in the Central City will not cater 

for all activities such as start-ups and lower value added services.  He 40 

refers to the evidence of the Crown that Central City rentals are having 

to be lowered or subsidised to attract tenants, which may make it more 

difficult to attract private investment and increases the importance of 

providing opportunities for office development elsewhere.  Under these 

circumstances Dr McDermott considers that Addington should be seen 45 

as part of the solution complementing the Central City.   
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 Dr McDermott has acknowledged that if further offices were developed 

in locations such as Addington more rapidly than in the Central City 

there is a risk that this may slow down the re-occupation of the Central 

City.  However in his view there are more significant risks associated 5 

with limiting opportunities and choice which may defer or deter some 

businesses and investment that would otherwise occur. 

 

 In my submission no decision is risk free given the range of variables 

involved.  The Panel is required to balance any risk to the Central City 10 

against the benefits associated with the outcome sought by the 

submitter and compare this to the costs and benefits of the outcome 

promoted by the Council.  These options should then be evaluated in 

the context of the various planning documents that exist. 

 15 

 Turning to the costs and benefits for Addington.  Although the Central 

City is rightly identified as the primary commercial centre, it is but one 

in a network of centres that are promoted by the Council’s centres-

based approach.  Addington is already identified as one such centre.  It 

is given the status of a neighbourhood centre, which has an important 20 

function in meeting the needs of its community.  The debate is 

therefore not whether Addington should be recognised as a centre, but 

what is the appropriate extent of that centre to enable it to perform its 

function. 

 25 

 The Council’s proposed extent of the Commercial Core zone is 

essentially the same as the existing Business 1 and 2 zones.  

Mr Stevenson has acknowledged that since those zones were put in 

place there has been a large increase in persons in the area who now 

form part of the Addington community.  In my submission it is very 30 

difficult to accept that there is no need to expand the size of the 

neighbourhood centre when the role of that centre is to service the 

expanded community that now exists. 

 

 In relation to the needs of the Addington community Mr Osborne 35 

accepted the fundamental importance of considering all consumer 

volumes and preferences in order to achieve the desired outcome of 

allocative efficiency.  However he acknowledged that he had not 

considered any information about consumer volumes and preferences 

in relation to Addington.   40 

 

 The main evidence before the Panel about the preferences for 

Addington of the Addington community is that presented by the 

submitter which is supported by 22 further submissions.  I’ve just listed 

those at appendix B to the submissions. 45 
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 Mr Keung’s evidence is that some of the key needs of the Addington 

community are for the types of facilities that are envisaged within a 

neighbourhood centre but which are currently lacking at Addington, 

including a department store and supermarket to anchor the centre.  The 

Panel has queried the ability of existing Business 1 and 2 zones to be 5 

redeveloped for these purposes, however Mr Keung’s evidence based 

on his experience and knowledge of Addington is that this is highly 

unlikely to happen due to the practical constraints that exist. 

 

 Based on the above I submit that there are very real benefits to be 10 

gained by extending the Commercial Core at Addington, which would 

enable the Addington centre to fulfil its function as a neighbourhood 

centre and meet the needs of its community in a way that complements 

the Central City. 

 15 

  [10.50 am] 

 

 Evaluation against Higher Order documents. 

 

 Now there are a number of Higher Order documents that are relevant to 20 

consideration of the proposed plan which the Panel will be well 

familiar with. 

 

 The approach that I have taken with my submissions is to follow their 

topics that were identified in the Crown’s opening submission and 25 

assess the alternative options for the Panel against those key things of 

the Higher Order documents. 

 

 In terms of enabling economic prosperity, this is a recurring theme in 

several of the above documents to achieve economic prosperity in 30 

Greater Christchurch by providing opportunities for business activities 

to achieve, among other matters, thriving and revitalised suburban 

centres. 

 

 In my submission, the outcome sought by the submitter is entirely 35 

consistent with these goals.  It is seeking to provide some additional 

business land to enhance investor confidence and enable Addington to 

fulfil its role as a thriving and revitalised suburban centre that meets the 

needs of its community and contribute to the overall economic 

prosperity of metropolitan Greater Christchurch. 40 

 

 In terms of the Central City, it is accepted that the Higher Order 

documents emphasise the importance of the Central City and recognise 

it as the city’s primary commercial centre.  However, they do not seek 

to avoid any risk to the Central City whatsoever or advance this goal at 45 

the expense of all else.  They simply seek to avoid unplanned 
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expansion for the distribution of commercial activity that will result in 

significant adverse effects on the function and vitality of centres. 

 

 In my submission, the relief the submitter is seeking will not result in 

these outcomes that the policy framework seeks to avoid. 5 

 

 Providing sufficient and suitable land for development. 

 

 The submitters does not challenge the Council or the Crown evidence 

regarding the overall supply of business land, however, its position is 10 

simply that there is not enough suitable and developable land within the 

proposed Commercial Core Zone at Addington to meet the needs of 

that community. 

 

 It also considers that a Commercial Core Zone based almost solely on 15 

historic zoning, does not reflect changes resulting from the Canterbury 

earthquakes including changes to population as required by the 

Statement of Expectations. 

 

 Turning to efficient use of infrastructure. 20 

 

 The provisions relating to the efficient use of infrastructure are directed 

towards achieving a consolidated and accessible built environment that 

optimises the use of existing infrastructure. 

 25 

 In my submission allowing for further development at Addington 

achieves this objective as it is an existing centre that is highly 

accessible and has all the new infrastructure in place to support further 

development. 

 30 

 And finally, providing businesses with appropriate freedom. 

 

 This is the final topic of the Higher Order documents, to provide 

businesses with a choice of location and a range of opportunities to 

enable business activities to prosper. 35 

 

 In my submission, the submitter’s relief is strongly supported by these 

provisions. 

 

 To conclude, the outcome that the submitter is seeking is to expand the 40 

Commercial Core Zone at Addington.  It considers that amending the 

zoning in this manner will provide opportunities for Addington to 

become a thriving and revitalised centre to meet the needs of the 

Addington community and enhance the overall economic prosperity of 

Christchurch as envisaged by the Higher Order documents. 45 

 



 Page 1948 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 In light of these benefits, I would encourage the Panel to consider 

whether there are any good reasons not to grant the relief sought. 

 

 The Council’s opposition to this outcome is not based on direct 

evidence on the likely costs or effects of further development at 5 

Addington.  Rather, it is based on a concern that the outcome sought is 

inconsistent with the strategic centres-based approach of the proposed 

plan and the policy approach that encourages growth in the Central 

City. 

 10 

 In my submission, this concern is overstated and incorrect.  Addington 

is a recognised centre that fits within the centres-based framework.  

The debate is around the appropriate extent of that centre, not whether 

the centres-based approach should apply. 

 15 

 Furthermore, the policy approach of encouraging growth in the Central 

City does not seek to preclude growth in other areas, particularly 

existing centres, and is but one in a number of policy directions 

contained in the Higher Order documents.   

 20 

 When those policy directions are considered as a whole, in my 

submission they support the outcome the submitter is seeking. 

 

 Thank you. 

 25 

SJH:   Thank you, Mr Pedley, I will see if there are any questions.  

Ms Dawson? 

 

MS DAWSON:   Yes, one question about the map please, Mr Pedley.  You 

have sequestered a change to the area that your client seeks to have 30 

zoned Commercial Core. 

 

MR PEDLEY:   That is correct. 

 

MS DAWSON:   Could you just explain why you have left out the bits you 35 

have and why you are now proposing these remaining parts? 

 

MR PEDLEY:   Sure.  The main driver for the change was due to concerns that 

were expressed about the size of that Commercial Core, particularly 

relative to the existing Commercial Core Zone at Addington, so that 40 

was the key driver to try and reduce the size of it to hopefully address 

that concern. 
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  [10.55 am] 

 

 The reason for the size of it, and perhaps the question you may be 

wondering about, is why that block is excluded on the corner. 

 5 

MS DAWSON:   There are two blocks excluded aren’t there? The Wise Street 

(INDISTINCT 0.21).  

 

MR PEDLEY:   Two blocks, because those blocks have recently been 

developed and contain relatively new buildings for a range of 10 

commercial activities. 

 

MS DAWSON:   The ones on Lincoln Road? 

 

MR PEDLEY:   That is right, on Lincoln Road there so the thinking was just 15 

that they did not need to be included in the Commercial Core Zone 

because they are unlikely to change in the near future.  The submitter 

would be equally comfortable if those were included within there 

because I accept it would form a more logical zone boundary if it 

extended down to that corner, but that was the thinking behind the 20 

change. 

 

MS DAWSON:   And would those two new office blocks be provided for 

within the Commercial Mixed Use Zone? 

 25 

MR PEDLEY:   Yes, that is right, under that proposal that is shown on the 

plan, they would be, yes.   

 

MS DAWSON:   And the area down Wise Street, why is it excluded and the 

area on Bernard Street is included? 30 

 

MR PEDLEY:   Part of the drive was to reduce the size of it, the area on Wise 

Street as well I understand is consented and is in the process of seeking 

a new consent for redevelopment of the Mill complex which is at the 

corner of Wise Street and Walsall Street, so there is no real magic to 35 

where the line has been drawn, but that is the reason for it 

 

MS DAWSON:   So that development will go ahead regardless and then be 

provided for in the Mixed Use Zone? 

 40 

MR PEDLEY:   That is correct, yes. 

 

MS DAWSON:   So whether the zone boundary went round the whole block or 

as is proposed here, it actually would not make any difference to the – 

you say it would not make any difference to what happens on the 45 

ground? 
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MR PEDLEY:   It may, I cannot say for certain what will happen in those 

blocks along Wise (PH 1.53) Street that have been excluded so. 

 

MS DAWSON:   All right, thank you very much. 5 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you. 

 10 

SJH:   Judge? 

 

JUDGE HASSAN:   Paragraph 37 first, Mr Pedley, thanks.  And there you 

mention the lack currently in Addington of a department store and 

supermarket and make the argument that those are things that are 15 

important for that to serve the community of Addington.  It is fair to 

say, isn’t it, that if those additional facilities went into Addington, 

given the existing complement of offices in that area, it would certainly 

enhance the position of Addington in being able to compete for those 

who might otherwise return to the Central City, ie, the amenities and 20 

the local area will improve, it will obviously in that sense be a 

competitor for those who might otherwise return to the Central City, by 

way of office blocks, office workers? 

 

MR PEDLEY:   I would certainly accept it would enhance the amenity of the 25 

area, yes. 

 

JUDGE HASSAN:   And therefore enhance the competitive edge of Addington 

vis a vis the Central City in that sense for returning office workers, that 

pretty much follows, does it not? 30 

 

MR PEDLEY:   It could provide an attraction in our service that does not 

currently exist and another reason for people to locate in that area, I 

accept that, sir. 

 35 

JUDGE HASSAN:   And back to paragraph 27 where you talk about it not 

being a risk free equation, - - - 

 

MR PEDLEY:   Yes, sir. 

 40 

JUDGE HASSAN:   - - - thinking about that, when we come to evaluate costs 

and benefits of the different alternatives promoted, we do not do that on 

a level playing field basis, do we, we do it on the basis of the policy 

construct giving primacy to the Central City? 

 45 

MR PEDLEY:   Yes, I understand that, sir, I agree. 
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JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

 5 

DR MITCHELL:   I have got no questions, thank you. 

 

SJH:   Thank you, Mr Pedley.  We come to Williams and Stirling and Powell, 

Mr Pedley, you are acting for the Williams, is that correct? 

 10 

MR PEDLEY:   That is correct. 

 

SJH:   And Mr Cleary, you are for the Powells and the Stirlings? 

 

MR CLEARY:   That is correct. 15 

 

SJH:   And have you agreed how you are splitting this up because we have got 

a joint submission? 

 

MR CLEARY:   Mr Pedley is to continue. 20 

 

SJH:   He will do this and then we will come to you with Danne Mora after 

that? 

 

MR CLEARY:   Yes, that is correct, sir. 25 

 

SJH:   Okay, thank you very much. 

 

MR PEDLEY:   So we have prepared jointly, I will read through a summary 

and then we are both available to answer any questions and assistance 30 

that is required. 

 

SJH:   Thank you. 

 

MR PEDLEY:   The key issue for these submitters being 35 

Williams/Stirling/Powell, is the boundary interface between their rural 

properties and the proposed industrial heavy area at South West 

Hornby. 

 

 Although it is a very discrete issue, it is of significant importance to the 40 

submitters as failure to properly manage this interface could have 

significant adverse impacts on the amenity and enjoyment of their 

properties. 

 

 There are three parties that have an interest in this issue, the submitters, 45 

Calder Stewart and the Council. 
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 My understanding of the current position of these parties is set out in 

appendix A to the submissions. 

 

 You will note the outcomes that are sought are not radically different 5 

but they will nonetheless provide a meaningful benefit for the 

submitters by providing more effective mitigation of the adverse effects 

of heavy industrial activities in such close proximity to their properties. 

 

 In my submission, the key remaining issues are as follows. 10 

 

 Whether the building setback from both Marshs Road in the rural zone 

should be 20 metres or 10 metres. 

 

 Whether the more comprehensive landscaping recommended by 15 

Mr Rough is more appropriate than the alternative proposed. 

 

 Whether direct site access to Marshs Road should be restricted 

discretionary or non-complying. 

 20 

  [11.00 am] 

 

 And then finally, two other matters relating to building colour palettes 

and the indicative alignment of the arterial spine road.  

 25 

 Now before addressing each of these, we have provided an overview of 

the relevant provisions of the applicable planning instruments, and 

those are set out in full in my closing submissions, which are taken 

from the Canterbury Regional Policy Statement, the Strategic 

Directions Chapter and the Objectives and Policies of the Industrial 30 

Chapter itself. 

 

 When read as a whole, our submission that these planning documents 

encourage industrial activity in appropriate locations to support the 

recovery of Christchurch.  However, an important proviso on this 35 

encouragement is that any industrial development must be done in a 

way that manages the effects of those activities on adjoining properties 

to ensure that the amenity of those properties is not adversely affected 

by industry. 

 40 

 In our submission, these provisions provide clear support for the 

outcome that the submitters are seeking, which is a reasonable and 

proportionate response to ensure that the character and amenity of the 

rural area is maintained. 

 45 
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 So dealing first with building setbacks.  The options put forward to the 

Panel are a 10 metre setback now proposed by Calder Stewart and the 

Council, or a 20 metre setback that was originally notified and which is 

supported by the submitters.  The 20 metre setback was initially 

supported by the Council and was justified by the section 32 report, 5 

which actually noted that a lesser setback would not achieve the desired 

objectives of the Plan. 

 

 Mr Stevenson now supports a reduced 10 metre setback in reliance on 

the evidence of the Council Urban Designer, Mr McIndoe.  However, 10 

Mr McIndoe’s evidence is general in nature, is not location specific, 

and is not informed by any site visits.  It does not consider any 

locational circumstances, which Mr Stevenson recognises may justify a 

different approach.  In our submission, this significantly reduces the 

weight that should be placed on this evidence and hence, on Mr 15 

Stevenson’s recommendation. 

 

 Mr Stevenson also refers to the Pound Road setback for the nearby 

Waterloo Park, which he considers supports a 10 metre setback, in this 

case to achieve consistency.   20 

 

 There are three points to make in response to this.  First, the Pound 

Road setback is actually 20 metres for a large portion of that road 

frontage, including that part where dwellings are in close proximity to 

the industrial area.  Second, there are no dwellings immediately 25 

adjacent to the industrial area in that location, as is the case for the 

properties owned by Powell and Stirling.  Thirdly, the southwest 

Hornby industrial area is for heavy industrial activities which are 

recognised as having a higher potential for adverse effects compared to 

the industrial general zoning for Waterloo Park. 30 

 

 I turn to the evidence for Calder Stewart and the submitters.  Mr Field 

and Mr Rough have differing expert opinions about the size of the 

setback.  In our submission, evidence of Mr Rough should be preferred 

for the following reasons. 35 

 

 Mr Field has not visited the Powell or Stirling properties to assess the 

appropriateness of the setback in that location.  Mr Field has not 

properly explained why he has taken such a dramatically different 

approach in the current case compared to the earlier Plan Change 54, 40 

and he has not provided any examples that would assist the Panel in 

reaching a conclusion that 10 metres is appropriate and sufficient. 

 

 Calder Stewart has emphasised in non-specific terms the additional 

costs associated with an extra 10 metre setback.  However, in our 45 
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submission this is an appropriate cost for the developer to bear in order 

to mitigate the effects of its activities.   

 

 We further submit, that it is not a particularly onerous requirement 

when you consider the scale and nature of what is proposed, being 115 5 

hectares of heavy industrial activities with large utilitarian buildings up 

to 20 metres high.   

 

 Moving on to landscaping.  All parties support two rows of staggered 

trees, with one tree every 10 metres in each row.  However, there are 10 

several points of difference in relation to matters of detail that will have 

an impact on the effectiveness of the proposed landscaping. 

 

 In respect of under planting, both landscape architects agree that under 

planting is desirable to help screen low views.  As the only expert 15 

available on this point, our submission is that this evidence should be 

preferred over the contrary view of Mr Stevenson. 

 

 In relation to the issue of whether particular species should be 

identified.  The submitter is concerned that the outcome that may 20 

eventuate if it is left to the discretion of the developer, such as selecting 

only deciduous species that fail to provide adequate screening for much 

of the year.  It therefore prefers certainty and specificity in the rules, as 

proposed by Mr Rough. 

 25 

 The Panel has also traversed various other matters with the landscape 

architects in questioning to ensure that the rules that will be put in place 

are clear, effective and enforceable.  And to assist the Panel we have 

attached as appendix B some suggested amendments to the permitted 

activity standards, and those incorporate the landscaping changes as 30 

sought by the submitters, but they also address a range of other matters 

leading on from the questioning that occurred.  So happy to talk you 

through those if that would assist. 

 

  [11.05 am] 35 

 

 In relation to site access.  All parties agree that access should not be 

provided as a right and that resource consent should be required.  The 

issue is whether the status of such an activity should be restricted 

discretionary or non-complying. 40 

 

 Mr Stevenson has accepted the evidence of Mr Rough that Marshs 

Road has a high degree of amenity and that allowing direct access 

would increase the prominence of industrial activities in that location.  

This increased visibility is exacerbated by the additional heavy vehicle 45 
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movements that may occur on Marshs Road if direct site access is 

provided. 

 

 It is also important to note that Mr Weaver for Calder Stewart has 

accepted that direct site access is not necessary for development of the 5 

area.  The sole reason he put forward for seeking access is his assertion 

that the rear of commercial buildings would be neglected and enabling 

access would provide for a better amenity outcome. 

 

 However, Mr Weaver was unable to provide any examples of that 10 

would provide an evidential foundation for his non-expert opinion.  In 

any event, this is essentially an enforcement issue that simply requires 

compliance with clearly worded rules, it would not even present a 

problem if effective landscape screening is put in place as 

recommended by Mr Rough.   15 

 

 In our submission there is no good reason for providing direct access to 

Marshs Road, which can only have a negative effect on the amenity of 

the adjoining rural areas and properties.  On this basis, we consider the 

Panel should send a clear signal that direct access is not appropriate in 20 

this location through the use of non-complying activity status.   

 

 I have got two final matters of interest to the submitters, being the 

building colour palettes and the indicative alignment of the arterial 

spine road. 25 

 

 Dealing first with building colour palettes, as notified the Proposed 

Plan did contain a 90 metre setback area from various boundaries 

where high limits and colour palette controls applied.  Although no 

party sought that these provisions be deleted, they have been removed 30 

from the latest version of the plan promoted by the Council, and this 

does raise a live issue as to jurisdiction to remove them, given the 

absence of a submission on this point. 

 

 Furthermore, and perhaps more importantly, Mr Field has accepted that 35 

the colour palette requirements would help a lot, and that he was 

supportive of a colour palette in terms of effects.  Mr Field also 

continued to say a lot of the warehouses within the Sir James Wattie 

site were actually using colours similar to what is proposed, without 

being required to do so.   40 

 

 Accordingly, there is no evidence before the Panel that disputes the 

benefits of the colour palette requirements or that suggests it is a 

particularly onerous requirement.  On this basis, we submit these 

matters should be reinstated.   45 
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 Finally, the indicative alignment of the arterial spine route.  As notified, 

the ODP for the zone did not identify an alignment for the full arterial 

spine road between Shands Road right out to Main South Road.  

However, an indicative alignment is now shown on the latest ODP 

which extends across the land owned by the Powells and others.  5 

 

 The ODP notes that this alignment may be the subject of a future 

designation, but there is no sign of such a designation being 

forthcoming, and it may well be many years before it does.  In the 

interim, affected landowners such as the Powells, are left with the 10 

blight of what is effectively a de facto designation on their properties. 

 

 In our submission, it is appropriate to remove this indicative alignment 

for the spine road, which should be properly considered at a later date 

in accordance with Part 8 of the RMA.   15 

 

 In conclusion, the Plan recognises that it is important at an objective 

and policy level to manage the effects of development within the 

industrial heavy zone, so as to ensure that residents at the rural urban 

transition are not adversely affected.  The approach taken by our clients 20 

is a balanced one which reflects the Plan provisions as notified.  They 

have not sought to oppose the zoning or indeed to place any limitation 

on what can be developed within the zone.  Their simple request is that 

the amenity they currently enjoy be protected to the level anticipated by 

the objectives and policies.   25 

 

 In our submission it is not an adequate response from Calder Stewart to 

suggest that the level of protection set out in the Plan should be reduced 

simply because there are changes afoot in the area.   

 30 

 Rather, in our submission it is even more important in the 

circumstances that greater effort be made to ensure the amenity of our 

clients and other affected residents is protected from any cumulative 

effect associated with those changes. 

 35 

 The industrial heavy zone will provide for 35 years of development 

with or without the 20 metre landscaping strip.  Calder Stewart is 

essentially saying that we know what is best for the community, but 

when it comes to protecting the rural urban interface we do not accept 

that.  They have no track record to back up their statements. 40 

 

 There will be costs associated with an inability to develop within a 20-

metre setback as opposed to a 10-metre setback and the additional 

landscaping that is proposed, however, there will be recognised 

benefits associated with these measures by maintaining the amenity of 45 

nearby residents and the adjacent rural zone. 
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  [11.10 am] 

 

 The Panel can only make a qualitative decision on these costs and 

benefits.  However when looked at in the round, we submit that the 5 

costs are outweighed by the benefits in providing an appropriate level 

of amenity for Marshs Road residents.  This protection adverse amenity 

costs will effectively be permanently borne by those residents. 

 

SJH:   Thank you Mr Pedley. 10 

 

MR PEDLEY:   Thank you. 

 

SJH:   Ms Dawson? 

 15 

MS DAWSON:   No questions thank you Mr Pedley. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you sir. 20 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Just one question I think.  At paragraph 52, just this 

question of the indicative road, Mr Pedley.   25 

 

MR PEDLEY:   Yes. 

 

JUDGE HASSAN:   I mean obviously I understand what you are saying in a 

submission term, that you do not want an indication without the sort of 30 

confidence that land can be acquired and compensated for through 

designation.  But if it is purely indicative, and if the Plan makes it very 

clear that it is, I am wondering how much force there is in that 

concern? 

 35 

MR PEDLEY:   Sure, I wonder if Mr Cleary might be best placed to answer 

that for you sir. 

 

MR CLEARY:   Yes, I mean it is an issue that particularly affects the Powells 

(ph 1.05).  Can I just look at it and start with sort of answering the 40 

question in a practical sense.  Let us say for example that our clients, 

the Powells, would want to sell the property at some stage in the next 

year or two, and a prospective purchaser would come along and they 

would see that there was an indicative spine road, indicative spine road 

identified on the property - - - 45 
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JUDGE HASSAN:   Yes. 

 

MR CLEARY:   - - - I think it would be reasonable I think to conclude that that 

might sort of provide a significant disincentive for a prospective 

purchaser.  And hence why I have used the word blight on the property 5 

for something that may or may not ever occur.  It may not be that that 

land or that alignment will ever be designated, and so there may never 

be a sort of a road running through the Powell’s property and the other 

properties to the west.   

 10 

 What we simply say, so there is a correct process set out in Part 8 of the 

Act and the Panel of course will be familiar, having went through the 

designations hearing, the Panel will be familiar with what the 

requirements are to support the designation.  And those include a robust 

consideration of alternatives, an analysis of whether it’s reasonably 15 

necessary et cetera to have a road in a particular alignment, and none of 

that analysis has been done, sir.  None of it whatsoever.  And so with 

the simple submission is there is a correct process in place and that 

process should be followed.  Effectively I would submit that our client 

has been blindsided - - - 20 

 

JUDGE HASSAN:   Yes. 

 

MR CLEARY:   - - - by the fact. 

 25 

JUDGE HASSAN:   So you have a procedured argument as well. 

 

MR CLEARY:   Yes, oh absolutely sir. 

 

JUDGE HASSAN:   Thank you. 30 

 

MR CLEARLY:   Because I would simply say that if a party was seeking to 

identify a road alignment on somebody else’s property by means of 

submission then that should be clearly specified.  A landowner should 

be able to look at a submission to determine whether or not they are 35 

affected and the degree to which they will be affected. 

 

JUDGE HASSAN:   Yes. 

 

MR CLEARY:   And that simply hasn’t happened in this case. 40 

 

JUDGE HASSAN:   There’s been none. (ph 3.22) 

 

MR CLEARY:   There has been no clarity whatsoever. 

 45 

JUDGE HASSAN:   All right.  Thank you. 
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SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir.  There are just a couple of quick matters I’d 

like to raise please.  The first one is just a matter of drafting, in relation 5 

to rule 16.3.5.2.3 which is on page 17 of your written submission 

Mr Pedley. 

 

MR PEDLEY:   Yes.   

 10 

DR MITCHELL:   In the second paragraph, the underlined one it says the row 

of trees, outer row of trees shall be Chinese poplar or similar.  Given 

that that’s a permitted activity rule, what does the context of “or 

similar” mean and do you think it is appropriate or needs some greater 

certainty? 15 

 

MR PEDLEY:   I accept that “or similar” does not provide a great deal of 

certainty in the permitted activity rule.  That was the wording that was 

recommended by Mr Rough so I can’t say exactly was intended (ph 

4.12) by that.  There may be other - - - 20 

 

DR MITCHELL:   All right. 

 

MR PEDLEY:   - - - species but I accept that that, yes, increases to some 

uncertainty (ph 4.16) by having those words. 25 

 

DR MITCHELL:   Right thank you.  Is there anything in the Regional Planning 

documents, and using the Williams’ property as an example in that it’s 

out of district as it were, it’s across the boundary – is there anything in 

the overarching documents or in fact even in the Selwyn District Plan 30 

that would increase the requirement for protecting amenity on that out 

of district amenity?  Or is it simply as to what the effects on the 

properties are irrespective of what district they’re in? 

 

MR PEDLEY:   Yes, there’s nothing specific that I’m aware of, sir, about right 35 

on the boundary of a district that there should be a different approach 

taken, so - - -  

 

DR MITCHELL:   All right. 

 40 

MR PEDLEY:   I hope that answers your question. 
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  [11.15 am] 

 

DR MITCHELL:   And just finally, just from a legal point of view, you might 

recall that Mr Field said that the presence of the proposed new 

motorway has essentially lowered the amenity and that the degree of 5 

mitigation that is appropriate in relation to the Industrial zoning needs 

to or can be lower because of that.  Do you have a view on that from a 

legal point of view? 

 

MR PEDLEY:   Yes I think our view is set out in the submissions, that we 10 

think rather than lowering the bar and sort of accepting that as the new 

norm, that it actually makes it more important to maintain and protect 

the amenity of that area and to consider the cumulative impact of all of 

these different changes that are occurring in the area. 

 15 

DR MITCHELL:   Right, thank you.  Thank you sir. 

 

SJH:   Thank you Mr Pedley. 

 

MR PEDLEY:   Thank you sir. 20 

 

SJH:   (INDISTINCT 0.43) Danne Mora please Mr Cleary. 

 

MR CLEARY:   Ready to go now?  Yes, obviously filed some sort of relatively 

brief submissions yesterday evening. 25 

 

SJH:   Yes we have – they have been read so you can speak to them. 

 

MR CLEARY:   Yes.  And I will just start off by saying Danne Mora is 

essentially, its position is essentially aligned with that the City Council 30 

in terms of the scale and location of the Key Activity Centre.  And just 

going to paragraph 3 I don’t think there is any dispute that this Key 

Activity Centre, it is going to be a long term project, at least 25-30 

years and probably more. 

 35 

 And there has been a significant degree of past analysis undertaken to 

determine the appropriate scale of the KAC.  And that includes 

analysis, retail analysis undertaken by Mr Heath and also by 

Mr Colegrave with Mr Colegrave’s evidence that the retail demand is 

likely to be in the order of 40,000-50,000 square metres.  But the 40 

evidence also says that you know the demand will also be met by other 

centres within that sort of the immediate, within the catchment and in 

close proximity to the catchment including the likes of Hornby. 

 

 I note at paragraph 6 that there is no challenge to the policy framework 45 

guiding the development of centre and that is neither Terrace 
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Developments or Danne Mora.  We haven’t sought any substantive 

changes to the planning framework and must be taken therefore as 

accepting that the objectives of the Plan are the most appropriate means 

of achieving the purpose of the Act and that the related policies 

implement these rules.  And I should probably add that the vast 5 

majority, I don’t think there is any contest in respect of the individual 

rules or the assessment matters.  So the parties must be taken as 

accepting that the rules and assessment matters implement the 

objectives and policies. 

 10 

 So I have set out at paragraph 7 the planning framework including sort 

of the relevant objectives and policies and that also includes right at 

point (i), 7(i) that is in appendix 15.10.1 which sets out the centres 

description and function table (ph 3.21).  That doesn’t really add much 

to the actual policy which talks about the scale and form of 15 

development except that it says that Key Activity Centres, it says that 

the CBD is intended to be 100,000 plus square metres of development 

whereas Key Activity Centres are intended to be 30,000 square metres 

plus.   

 20 

 But I summarise at paragraph 8 some key themes arising from the 

planning framework and the first one is that the idea of primacy to the 

Central City and district centres such as North Halswell but be 

subordinate to the CBD.   

 25 

 Secondly, commercial activity should be provided for in a way and in a 

rate at centres that enables their efficient use and continued viability.  

Scale, form and design of the Key Activity Centre must be consistent 

with its defined role and functions and its catchment, and KACs are 

major retail destinations and focal points for employment, community 30 

activities and facilities and entertainment.  The KAC must support a 

compact and sustainable urban form that provides for the integration of 

a broad range of commercial and non-commercial activities.  Must be 

integrated with and manage adverse effects on the transport network.  It 

must be, development within the core of all centres including the 35 

Halswell KAC is intended to be of significant scale and form and also 

finally it must be of high quality and well designed and laid out and 

provide public open spaces and a strong main street with a 

concentration of finer-grain retail. It is not explicitly stated anywhere in 

the plan that the KAC must be a time centre, but the plan clearly 40 

intends it to have features such as high-quality public open space, civic 

square, strong main street, all of which are features atypical of centres 

such as Hornby or Riccarton, and more closely aligned with traditional 

time centres. 

45 
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  [11.20 am] 

 

 Mr Mortlock’s evidence is that he is wholly committed or Danne Mora 

is wholly committed to providing the key features the civic square, 

etcetera, at the earliest possibly opportunity. The plan sort of puts in 5 

place sort of mechanisms to ensure that those policies are implemented 

by development and that includes requiring a sort of a flexible ODP 

which identifies the key features. That degree of flexibility is not 

disputed. In addition, all development within the KAC is restricted 

discretionary activity. Again, it is not disputed. The Council are 10 

essentially reserving its discretion on a comprehensive range of matters 

that I have (INDISTINCT 1.26) in 15.2.6.3. These matters of 

discretion are included as safeguards to ensure that the expectations set 

out in the objectives and policies can be achieved by development 

proposals within the KAC. 15 

 

 It is a comprehensive oversight to ensure that amongst others, the KAC 

will deliver a high intensity area of commercial and community activity 

with a critical mass of activities centred upon the open air main street. 

The retail mix must ensure the centre’s role and the needs of the 20 

catchment population on that. High quality public open space including 

streets, squares and lanes are provided. Pedestrian priority within the 

core, particularly in respect of the open main street environment and a 

high quality civic square of sufficient size to allow for a range of 

community activities, events and interaction. 25 

 

 In paragraph 13, to the extent that Mr Mentz has been critical of the 

concept planned by Mr Lunday, and I would submit that criticism is 

misplaced. It is a concept plan and it is not an application for a resource 

consent, and Mr Mentz of course accepted that each individual 30 

development proposal would be tested against all of the matters he 

referred to in his critique of Mr Lunday’s concept, including matters 

such as the quality of the urban design and public realm. I thought I 

might perhaps briefly mention here as well, the persistent and I would 

submit sort of rather inactive claims made by Mr Mentz as to 35 

commercial viability of Mr Lunday’s indicative design. 

 

 I guess the first and most obvious point is it is an indicative design 

only, and that has led to Mr Mentz making a number of incorrect 

assumptions, and the classic example is his assumptions and his 40 

criticism of the car parking provision in the concept plan. In there, he 

has made some statements regarding the scale and the outrageous cost 

of the car parking building. That is just simply wrong. In any event, I 

would say in terms of that issue of commercial viability, Mr Mentz’s 

opinions simply did not stand up to questioning. 45 
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 Going back to paragraph 14, we have noted Judge Hassan’s concerns 

regarding the potential for development at particularly sensitive 

location of the Augustine Drive, Halswell Road intersection and the 

impact on the heritage values of Spreydon Lodge. Those comments and 

questions have been noted and we have suggested a further matter of 5 

discretion be incorporated into the plan, and that has the dual purpose 

to ensure that there is a high-quality gateway at that Augustine Drive, 

Halswell Road intersection, and also the high-quality interface with the 

Spreydon Lodge Heritage Park.  

 10 

  [11.25 am] 

 

 The panel of course will be familiar with the Spreydon Lodge Heritage 

Park in the sense that it is a component of the exemplar decision which 

you made in February of this year, and that essentially provides for a 15 

community park, and of course, as Mr Mortlock said, there is intention 

to restore the existing lodge on that area of land. I just briefly mention 

locational issues. And my friend says he is not pursuing it. I think that 

is common sense, but in actual fact, if there is little to choose between 

the two alternative locations proposed by Terrace Developments or the 20 

Council, I will just say that Mr Lunday remains of the view that the 

Council ODP is in the best location and Mr Brian, a planning expert, he 

is steadfast in the view that the Council ODP in its location better 

achieves a number of objectives of the plan. 

 25 

 The key issue of course is the scale, and the proposal advanced by the 

Council of 17.3 hectares versus the 26.7 hectares which Terrace 

Development says is the minimum area required for the Key Activity 

Centre. In paragraph 9 I just want to perhaps remind the panel that we 

are actually dealing with Halswell here. It is a well-established 30 

community. It is reasonably well provided for in terms of existing 

commercial and community facilities, and in additional, there is a 

regional sports facility planned within easy walking distance of the 

KAC. I did note that neither Mr Mentz or Mr Cullen, they were largely 

unfamiliar with the local Halswell context and had not factored that 35 

existing - - -  

 

SJH:   Cleary, you’ve gone back to reading it rather than speaking to it. We 

have had the opportunity because you filed it, to read it. 

 40 

MR CLEARY:   Absolutely, I have kept them short. 

 

SJH:   Yes, thank you. 

 

MR CLEARY:   I simply say that the evidence for Terrace Developments 45 

limited, it just simply does not support the need for an area of 26.7 
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hectares and I have also go on to say that Mr Heath’s (ph 2.49) 

evidence on behalf of the Council was very informative in terms of 

when he set out some comparisons or some real-world examples of 

development including, for example, the Styx Mill Centre and 

Ormiston as well. I just reiterate that his view that what was proposed 5 

by Terrace Developments Limited was an inefficient, flat, spread out 

centre as opposed to the more intense form of development that the 

plan anticipates. 

 

 At 26, I just make the point that despite, I hesitate to use the word 10 

“advocate”, but despite advocating for a large centre, the witnesses for 

Terrace Developments could not provide any real-world examples to 

support their statements that 26.7 hectares was needed, and the only 

real example that was offered by Mr Cullen was of course Nelson 

Town Centre. I say in my submissions that using that example, because 15 

of the significant scale of commercial retail, somewhere in the order of 

66,000 m2 and you add on top of that the significant other commercial 

development, and that, it must be remembered, is on an area of land 

that is less than the area of land that has been sought by Terrace 

Developments Limited, and so on the basis of that example I would say 20 

it completely, in my submission, undermines the case for Terrace 

Developments. 

 

 I will also just make reference to the point about this area, about gross 

floor area to land ratio. At paragraph 30, Mr Mentz says those are 25 

meaningless, that it is difficult to understand how this could be the 

case, particularly if the expectations of the plan are that Halswell 

should be a compact centre, with a high intensity of commercial and 

community activities. 

 30 

  [11.30 am] 

 

 And furthermore, it’s sort of issues of efficiency of use, must be 

influenced by the area plan required, relative to the catchment demand 

that must be met. 35 

 

 So just – I’ve noted at paragraph 33 the exchange between Sir John and 

Mr Lunday and also the reference by Mr Lunday about the fact that 

we’re actually not – we’re not dealing with a sort of like two 

dimensional sort of area of land, because in the plan, the plan that the 40 

Panel may recall Mr Lunday’s evidence that the plan provides is a 

permitted activity for a 14 metre buildings, so that has to be factored in, 

in terms of the issue of, how much land that height limit must be 

factored into your analysis. 

 45 
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 I recall Mr Lunday said something along the lines of something like 

375,000 square metres could be – if you looked at it in a three 

dimensional way, some 375,000 square metres of floor space could be 

provided for within that 17.3 hectares. 

 5 

 But in terms of that exchange, I think Mr Lunday’s response just hits 

the nail on the head, so to speak, in terms of saying, “Look, this is what 

we’re looking for to create a really successful town centre”, we’re not 

looking for something that’s sort of spread out, we’re looking for 

something that is of a high intensity. 10 

 

 And so I just briefly in the conclusion, the submission is that the 

Council or the KAC has notified it fits within the centres based 

approach of the proposed plan and is consistent with its planned role 

and functions, it’s to the scale, it’s intended to be subordinate to the 15 

CBD, it’s not going to compete with the CBD and in that way the 

primacy of the CBD is recognised and protected. 

 

 In addition, development of the KAC is aligned with the transport 

network and planned upgrades at Augustine Drive and in comparison 20 

with the scale of the alternate proposal by Terrace Developments, the 

Council KAC will be more consistent with a compact form that has a 

high intensity of activity centre to run the main street. I would submit 

the scale is the more than adequate to provide for the long term 

demands of the catchment while providing a high level of intensity in a 25 

high quality public realm. 

 

 Thank you. 

 

SJH:   Thank you, Mr Cleary. Ms Dawson? 30 

 

MS DAWSON:   No. 

 

SJH:   Ms Huria? 

 35 

MS HURIA:   No thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thanks. 40 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you, sir. 

 45 
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SJH:   Thank you, Mr Cleary, we’ll take the morning adjournment for 15 

minutes. 

 

ADJOURNED [11.33 am] 

 5 

RESUMED [11.50 am] 

 

SJH:   Thank you. Ms Crawford? 

 

MS CRAWFORD:   Thank you, sir. 10 

 

SJH:   Sorry no, Mr Minhinnick next. 

 

MS CRAWFORD:   I think I am next followed by Mr Minhinnick but based on 

the updated timetable I might be wrong about that. 15 

 

SJH:   Not on our timetable. 

 

MS CRAWFORD:   I apologise.  I will sit down. 

 20 

SJH:    Yes, Mr Minhinnick. 

 

MR MINHINNICK:   Thank you, sir. 

 

SJH:   Again, it has been filed so it is a matter of speaking to it, if you would. 25 

 

MR MINHINNICK:   Absolutely and appreciate that direction.  Sir, effectively 

three matters that which to dwell on in closing, those set out in 

paragraph 1.3 in my submission.  Firstly, briefly the objective and 

policy framework and it is specifically policies one and five, very 30 

briefly on the floor to ceiling height rule and then the focus of these 

closings will be on the urban design approach and will also cover the 

various options that were put forward by the Panel through the course 

of the evidence really for the relevant parties. 

 35 

 So firstly as far as the objective in policy framework Scentre does 

largely support where the council has got to on that.  In relation to 

policy 1 there are just a couple of matters I wish to address. 

 

 The first one is Dr Mitchell’s query as to how to reconcile the notion of 40 

maintaining and strengthening commercial centres with a requirement 

to give primacy to the recovery of the central city and so on that 

Scentre’s position is that the use of the words “in a framework” is, the 

intention of those words is to detach a particular development that is 

being proposed in a particular centre from the various subparts of 45 

policy 1 which do set out that overall framework and so acknowledge 
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the point that it is hard to see our intensifying or expanding a particular 

centre at the same time gives primacy to the central city but it was to 

suggest that it is within that framework. 

 

 Secondly, Sir John’s comment regarding whether the central city 5 

should be expressly referred to, Scentre’s position is that the use of the 

term commercial centres does include the central city already but for 

clarity Scentre would be quite happy with the central city being 

referred to. 

 10 

 Then the next point is in relation to the use of the words “and supports” 

Scentre does support the inclusion of those words.  The Council in its 

rebuttal evidence I believe had removed those words so Scentre does 

consider that those words should be retained. 

 15 

 Then finally policy 1 does have a degree of duplication between policy 

1A, I through IV, the table and appendix and so as far as providing a 

clear succinct plan Scentre would certainly support the consolidation of 

that into one place. 

 20 

 Then just briefly turning to policy 5 and this was with the cross 

reference to objective 3.3.7, Scentre disagrees with the inclusion of that 

cross reference.  It is the only place in the commercial chapter where 

there is a cross reference. That runs the risk that it will be treated 

differently with that particular objective to the other parts of the 25 

Strategic Directions chapter which might be equally relevant and for 

that reason given Mr Stevenson and Mr Bonis both agreed that it was 

the housing development’s opportunity component of that of which it 

was most relevant that that should be specifically referenced instead of 

a cross reference and at the end of 2.12 you will see they have 30 

suggested some wording for that which is similar to that suggested by 

Mr Bonis.  We have just changed the word slightly to be more 

consistent with the language of the policy. 

 

[11.55 am] 35 

 

 On floor to ceiling heights the first point is that it seems a little difficult 

to reconcile the rationale for the rule provided within the various 

Council statements of evidence and then their answers to questions and 

I do just set that out at 3.2 and then at 3.3 I make the point that despite 40 

the Council’s insistence on the rule there does not appear to be any 

evidence of floor to ceiling heights creating issues within the existing 

regime and at 3.3 set out to the contrary that witnesses for Scentre and 

other parties have shown that it is an arbitrary figure.  It could have the 

unintended consequence of leading to poor urban design outcomes and 45 
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that buildings may and do have a lower stud height and still function 

perfectly well. 

 

 Then at 3.4 I make the point that such an arbitrary and prescriptive rule 

in this context is unnecessary and acknowledge the evidence for 5 

Scentre which talked about the flexible and long term approach taken 

by Scentre and the need to provide and accommodate tenant and 

customer needs.  So Scentre considers that the urban design concerns 

raised by the Council are better addressed through an urban design 

assessment and that the desired functionality and flexibility of future 10 

use is not provided through the prescriptive approach set out in the rule. 

 

 Then the real focus of these submissions is on the proposed approach to 

urban design so at the outset acknowledge the engagement lateral 

thinking and innovation shown by the hearings Panel as far as looking 15 

at other options to achieve the directions and expectations within the 

superior planning documents. 

 

 As far as the proposed plan approach it involves three components, the 

threshold, the activity status and then the list of assessment matters and 20 

a really important point is that you can look at each of those bits 

separately and it may not necessarily be a significant concern but it is 

the combination of those controls and looking at those controls as a 

whole which is the critical issue and that is when things become 

problematic. 25 

 

 At 4.5 Scentre’s key concern is that the proposed approach imposes a 

significantly more prescriptive and onerous urban design regime than 

the proposed other operative plan yet no legitimate explanation has 

been provided that the operative provisions are not working. 30 

 

 At 4.6 I make the point that a number of witnesses were questioned 

about whether there are examples of situations where the operative 

regime has led to poor urban design outcomes.  When I went through 

the transcript I could not find any witnesses who were able to provide 35 

specific examples and then it seems that the Council seeks to rely on 

references in the section 32 report and in my submission that analysis is 

insufficient. 

 

 On urban design it seems to draw largely from the section 35 report 40 

prepared in 2011.  On that there does not seem to be a focus within that 

report on the Commercial Core Zone.  There are concerns expressed as 

far as an ad hoc approach taken to urban design rather than right across 

the city looking at urban design but as far as the, in particular the 

Commercial Core Zone, I did not understand the section 35 report to be 45 

raising a concern with the existing provisions. 
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 At subparagraph C note that the section 32 report states that the 

provisions seek to address the direction of higher order policy 

documents.  There are certain references there but that must be 

balanced against the directions in those high order documents to enable 5 

business and development activity, provide for operational and 

functional requirements, reduce consenting and notification 

requirements and increase clarity and certainty around urban design 

requirements and so I then provide some references as well. 

 10 

  [12.00 pm] 

 

 So Scentre agrees that high quality urban design outcomes are 

important and that the recovery context provides a significant 

opportunity to achieve such outcomes. However the Council’s 15 

approach does not strike the right balance. 

 

 The next part of these submissions then goes onto these three separate 

components. So firstly on activity status indicates Scentre’s preference 

that the controlled activity status in the operative regime is retained. 20 

 

 At 4.11 the Council appears to take issue with the use of controlled 

activity status in that it does not provide the ability to require the 

significant modification or fundamental redesign of an application or to 

impose conditions to that effect. I refer to the fact that this is more a 25 

question of how the Council administers and enforces its Plan, rather 

than with the activity status itself. Section 108 does provide a broad 

ability for conditions to be imposed. 

 

 And then at paragraph 4.12 I do just go through some of the statutory 30 

framework in relation to controlled activities and the identification of 

activity status. And then turning to what is the most appropriate status 

for achieving the objectives of the District Plan at E on page 10 do go 

through objectives 1 and 2 of the Commercial Chapter and the enabling 

framework that those seek.   35 

 

 Refer to the (INDISTINCT 1.41) of objective 4 regarding the scale 

form and design of development to be consistent with the role of a 

centre, and within that objective, high quality urban design is balanced 

with a number of other matters including functional and operational 40 

requirements, and then also refer to the strategic directions, in 

particular objective 3.3.2 seeking to minimise transaction costs and 

reliance on resource consent processes, the number extent and 

prescriptiveness of development controls and design standard and the 

requirements for notification of written approval. 45 
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 So in our submission given that objective framework, controlled 

activity status is most appropriate. 

 

 And then make the point at 4.13 that the experts have confirmed that no 

major issues have arisen with the controlled activity status under the 5 

operative regime and that it has worked well to date. 

 

 Then turn to threshold.  So the threshold has been dealt with in other 

submissions by Progressive, and you will hear from Mr Sadlier for 

Kiwi on it. There are a range of different options available to the Panel 10 

as far as threshold but again it comes down to looking at the threshold 

within the overall context of what the activity status is and then what 

other options there might be, and I will very shortly come onto the 

certification option put forward by Dr Mitchell in particular. 

 15 

 On the assessment matters, the proposed provision set out a lengthy and 

wide-ranging list of matters. Scentre favours a revised shorter list of 

outcome focused matters. Scentre’s concern is that a long list of 

prescriptive controls will effectively be treated as a checklist by 

Council officers whereas a shorter list of outcomes provides greater 20 

flexibility. 

 

 And so at 4.23 Scentre considers that using a shorter outcome focused 

approach in this context would provide the necessary flexibility in 

terms of design approaches, allow the consideration of matters that are 25 

relevant to the particular proposal rather than arbitrarily requiring 

consideration of a wide range of potentially irrelevant matters and 

provide consistency with the approach taken to assessment criteria 

across the proposed Plan. 

 30 

 So just moving on to the three alternatives. The first one is certification.  

So this is effectively where one or more Council approved suitably 

qualified urban designers has certified that the various assessment 

criteria are satisfied and that would then result in permitted activity 

status.   35 

 

 I make the point that both single and double certification options were 

discussed at various points so that was where there is one urban 

designer or an urban designer plus a second one peer reviewing, and 

make the point that depending on where you get to with the threshold it 40 

might be that again there is a tier, and it might be if 1,000 square 

metres as the Council proposes, is the threshold that’s set, it might be 

that this certification approach comes in at that point, and then above 

4,000 square metres for example rather than having single certification, 

it’s double certification. 45 
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  [12.05 pm] 

 

 So there is a degree of flexibility that the Panel has as far as deciding 

what sort of approach and what size and scale of development is 

amenable to those options. 5 

 

 I make the point that it would certainly not be impossible to incorporate 

a certification process within the Proposed Plan, and refer back to the 

fast track process under the Operative provisions whereby approved 

planners have the ability to prepare, the Council officer’s report for 10 

certain applications.   

 

 At 4.28 note that the corporate witnesses for both Scentre and Kiwi 

supported this approach, and then at 4.29 indicated Mr Phillips’ 

comments as far as from a practical planning perspective, the benefits 15 

of that approach.   

 

 As far as legal considerations around certification, I refer back to the 

Council’s closing submissions on the Natural Hazards’ topic.  So it is 

an appropriate method provided there is no unlawful delegation of the 20 

Council’s decision making power, and there is sufficient certainty. 

 

 In my submission the matters through careful drafting are able to be 

addressed to make it a workable and permissible or lawful permitted 

activity rule. 25 

 

 On the Urban Design Panel - - - 

 

SJH:   Before you go onto that, you haven’t supplied us with a suggested draft 

thought, Mr Minhinnick, from your planner. 30 

 

MR MINHINNICK:  No, no but that is correct at this stage. 

 

SJH:   Would you be open to doing so? 

 35 

MR MINHINNICK:   Absolutely sir. 

 

SJH:   Thank you. 

 

MR MINHINNICK:   Turning to the Urban Design Panel approach which was 40 

to effectively elevate the decision making status of the Urban Design 

Panel and allow it to sign off on developments. I refer you in particular 

to the evidence of Mr Phillips and his explanation of his concerns from 

a planning and practical perspective with trying to merge the Urban 

Design Panel’s role with a decision making role.  And in particular the 45 



 Page 1972 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

fact that the Urban Design Panel does not work within the decision-

making framework of the RMA, and is quite open about that.   

 

 And then at paragraph Cover the page, just raise the concern about 

potential delegation of the Council’s decision-making power to a third 5 

party, and distinguish that from the certification process outlined 

earlier. 

 

 And then, finally, on the design guide, so Mr Phillips has raised a 

number of practical concerns with that and I guess there are two 10 

options there.  There is either a centre plan being incorporated into the 

District Plan, alternatively it is a prior consent process in and of itself.  

Now the difficulty with having it incorporated into the District Plan 

was Judge Hassan’s comment that it might just end up being a noose 

around your neck and the issue that centre owners and landowners are 15 

responding to the changing tenant and shopping customer needs.  And 

so in order to have a dynamic approach, having to go through a plan 

change process each time you want to move forward with that seems to 

add an additional layer of control. 

 20 

 And then the alternative is that if it were to be a prior consenting 

process I have outlined the concerns expressed by the Environment 

Court in Queenstown with that approach and the difficulties expressed 

by the Environment Court in that case where it was where activity 

status was determined by compliance with an earlier resource consent 25 

but on top of that with the change in 2009 even referring to the 

existence of another resource consent does run the risk of being ultra 

vires as well. 

 

 And so overall in conclusion, Scentre largely supports the position 30 

reached by the Council in its rebuttal evidence with only minor 

amendments sought to the policies as outlined above. Scentre continues 

to seek the deletion of the floor to ceiling height control and its key 

concern remains with the Proposed Plan’s urban design approach.  In 

that respect, while Scentre supports an approach that largely rolls over 35 

the Operative regime, Scentre sees the most merit in a permitted 

activity certification type method and seeks that the Hearing Panel 

incorporate that type of method into the final provisions, and as I 

indicated are quite happy to provide some proposed wording for that. 

 40 

SJH:   Thank you.  Ms Dawson? 

 

  [12.10 pm] 

 

MS DAWSON:  Thank you, thank you, Mr Minhinnick, thank you also for 45 

offering to help with drafting a potential certification rule, do you agree 
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that, when writing a permitted activity certification rule, there is a 

difference in approach with writing say assessment matters for a 

controlled activity, and that one is effectively a standard on a permitted, 

that a third party certifies is met, so I just want to – you make sure you 

alert whoever’s helping you, to the need to be clear about what it is 5 

that’s being certified - - -  

 

MR MINHINNICK:   Absolutely, and with that, the urban design criteria in the 

proposed plan are reasonably prescriptive as opposed to the outcome 

focused approach that centre seeks, and so certainly understand that 10 

distinction. 

 

MS DAWSON:  Thank you, thank you very much. 

 

SJH:   Is there - - -  15 

 

MS DAWSON:   That’s all. 

 

SJH:   Sorry. 

 20 

MS DAWSON:   No, no, that’s all from me thank you. 

 

JUDGE HASSAN:   Perhaps just following up on that and perhaps also some 

attention been given to how those that could certify, could be identified 

by the Council. 25 

 

MR MINHINNICK:  Absolutely, and as far as a mechanism for that, I do 

understand within the operative regime there is a process whereby there 

are Council approved planners who have an ability to fast track consent 

processes. So there is, I guess a precedent of sorts already, but certainly 30 

we’ll look at that option as well. 

 

JUDGE HASSAN:   Obviously important if we advance an option like that to 

know that it actually at a practical level it will work. 

 35 

MR MINHINNICK:   Absolutely. 

 

JUDGE HASSAN:   At paragraph 2.12 – just one other thing – and I just want 

to test something with you, you may not have had a chance, but have 

you had a chance to look at, what’s just been tabled this morning by the 40 

Council – I can take you to the paragraph where they have attempted to 

address the same issue. 

 

MR MINHINNICK:   Yes, I would certainly appreciate that, I haven’t had the 

opportunity to consider the Council’s wording, so - - -  45 
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JUDGE HASSAN:   I think it’s on page 12 of Mr Stevenson's latest draft that’s 

come in this morning – and the change is to policy – I think I’ve got the 

right one, 15.1.2 policy 4(b), numeric four, compared to your (x) - just 

two things I would not just quickly looking at it, I find the language of 

referring to objectives slightly odd in my own mind, the policy that also 5 

uses word “objectives” is possibly not quite right, but assuming that to 

be able to be addressed, be consistent with say (a) and (b), and you see 

(b) refers to central city. 

 

 You(a) might not – sorry, this (a) and your (x) appear to be dealing 10 

with the same thing. 

 

MR MINHINNICK:   Yes. 

 

JUDGE HASSAN:  I take it that – well, have you got a view, you can just 15 

probably put at this stage or we’re just – in terms of whether that seems 

objectionable or any particular problems with what the Council’s 

suggesting? 

 

MR MINHINNICK: I guess this initial concern I would have with the 20 

Council’s wording, is just as Dr Mitchell expressed a concern in 

relation to policy 1 as to how a development at a particular centre gives 

primacy to the central city. This talks about where there’s expansion 

and it being consistent with an objective of increasing housing 

development opportunities.  25 

 

 I am trying to just work out how those would actually mesh with each 

other and so that was the reason why within my wording talked about it 

not substantially reducing the opportunities for residential 

intensification around centres. So it was frame it in, I guess a negative 30 

way, but that said is a way of setting a bottom line, and so that was why 

the wording that - - -  

 

JUDGE HASSAN:   Yes. 

 35 

MR MINHINNICK:  - - - I’ve suggested, I think would be a more appropriate 

way of framing it, and also acknowledge the concern or the queries as 

to the use of – or the reference to objectives as well. 

 

JUDGE HASSAN: Yes, okay, and what about (b)? If your approach was 40 

applied in the sense that you’ve just described to the matters in (a), do 

you have any views about (b)? 

 

MR MINHINNICK: Well (b) largely mirrors some of the comments within 

policy 1 already, and I would have thought that there is already that 45 

primacy made very clear within policy 1, and so I’m not - - -  
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  [12.15 pm] 

 

JUDGE HASSAN:   So you think it should be done about - - -  

 5 

MR MINHINNICK:   - - - sure about the need to have that repetition within 

this policy as well. 

 

JUDGE HASSAN:   Okay, thank you. 

 10 

SJH:   Dr Mitchell? 

 

DR MITCHELL:  Thank you, sir, good afternoon, Mr Minhinnick, just one 

question, in relation to paragraphs 2.3 and 2.4 of your submissions 

where you deal with the policy 1 issue, and you’ve said that in a 15 

framework that essentially covers the concern. 

 

 I’ve just looked ahead a little bit and I note that the latest version of the 

provisions that Mr Stevenson will be providing presumably in closing 

via Mr Winchester, puts the – it gives primacy to and puts back “and 20 

supports the recovery” back into sub-clause (i), is that amendment 

doesn’t alter the submission that you’ve made in relation to that? 

 

MR MINHINNICK:  No, so my submission – the multiple parts to it are, firstly 

on the first line where it has reference to the central city and 25 

commercial centres. Centre’s position was that that wasn’t necessary, 

but it’s quite comfortable with that. 

 

DR MITCHELL:   No, no, understand that. 

 30 

MR MINHINNICK:  The second point was on the third line the, “And in a 

framework that ...” and it was that point that all of these sub – the 

Romans refer to the framework rather than any particular development 

and then Centre would support the reintroduction of those words and 

supports within Roman (i). 35 

 

DR MITCHELL:   Okay, that’s fine, thank you. Thank you, sir. 

 

SJH:   Thank you. Thank you very much, Mr Minhinnick. 

 40 

MR MINHINNICK:   Thank you. 

 

SJH:   Now, Ms Crawford. 

 

MS CRAWFORD:   Thank you, sir. 45 
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SJH:   I suppose – just to check, we would like a draft of that rule. 

 

MR………:   Yes. 

 

DR MITCHELL:   I think it might apply more broadly than just in relation to – 5 

that’s right, Mr Minhinnick though, so maybe we address in the round a 

bit later. 

 

SJH:   When we come to the end, yes. 

 10 

DR MITCHELL:   Okay, thank you. 

 

MR MINHINNICK:   Just an indication of timing, to provide that and we’ll be 

able to do that for you. 

 15 

DR MITCHELL:   It’s quarter past 12 now – lunchtime. 

 

SJH:   Yes, Ms Crawford. 

 

MS CRAWFORD:  Thank you, sir, you will have received the submissions 20 

previously, circulated on behalf of Foodstuffs. 

 

 I just take you briefly through the highlight points, there’s a couple of 

issues I wish to address, firstly the preliminary issue, the Panel did ask 

legal counsel to address this issue, “a conflict of interest perceived by 25 

us. A number of my friends have addressed this and we have also 

liaised constructively over the issue up until till today’s date to ensure 

we provide the best information to assist the Panel. 

 

 I’m not aware if a minute has been circulated so I’m not aware of other 30 

parties are aware of this, but it would appear you’ve got ample 

information before you on the legal principles, so hopefully you’ll find 

this helpful. 

 

 The key point I just note is that this inquiries not limited to Foodstuffs, 35 

so the submission are by necessity, general in nature, but I do touch on 

the two key witnesses that were identified for scrutiny, and that’s 

covered in the submissions. 

 

 What I would say, and it’s probably linking to around page 2 of my 40 

closing submissions, sir, I just note that my friend for the Crown, Mr 

Radich, has circulated submissions on a point that postulates a test that 

is based on a reasonably informed observer. I interpret that test as being 

a reasonably informed observer who has properly tested the evidence 

and is satisfied that there is a compelling issue at stake relating to the 45 

impartiality of that expert. 



 Page 1977 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 

 And the position I take in submissions for Foodstuffs, it is not a 

reasonable person test, at the very least it must be a reasonably 

informed observer and in the context of this multiparty litigation I 

would submit, it is for the Panel to determine. 5 

 

 I don’t think any counsels disagreeing that - - -  

 

SJH:   Well there’s no question who’s to determine it, it is us. 

 10 

MS CRAWFORD:   Understood, sir, and there was some discussion earlier in 

the hearing about whether a reasonable person being appraised of the 

proceedings might perceive that a witness is conflicted. And I think 

we’re on the same page on that point, sir, and I think counsel are all 

agreed it’s not a matter of admissibility, it’s a matter of “weight”, and 15 

I’ve set that out in the submissions. 

 

 The difficulty we have in New Zealand, is there’s very little authority 

on the particular issue that’s been raised in this proceeding. There are 

no RMA decisions that we’re aware of that touch on two witnesses in 20 

the same proceeding. But my friends have identified a witness who’s 

also from the same firm as a decision maker. 

 

 My friend for the Crown has identified an example in Queenstown, 

which is very unique on its set of circumstances involving an individual 25 

who ran a society for many years and then popped up as an expert – 

totally understand that situation, completely distinguishable from the 

question that the Panel’s posed in this proceeding. 

 

 But a key point I wish to make, if you are going to go down the path of 30 

postulating a test and attributing weight to any of the experts in this 

proceeding, I submit you need to be satisfied that there is compelling 

evidence to demonstrate a lack of independence on the part of a 

particular expert, i-dent (ph 5.02) of their employment. 

 35 

  [12.20 pm] 

 

 And if that is the case, and if this has general application beyond these 

proceedings, in my respectful submission this may represent a seismic 

shift in the way in which witnesses are briefed in the RMA jurisdiction 40 

and the extent to which they are available to provide assistance to 

specialist tribunals considering matters under the RMA 

 

  I have set out the reasons why this may have practical implications in 

my submissions.  I don’t propose to take you through that in detail, I 45 
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appreciate the Panel has read it and you may have some questions of 

me later on.   

 

 What I would like to do is turn to the Foodstuffs case, if I may, and I 

mention this from page nine of the closing for Foodstuffs.  Just noting, 5 

I haven’t repeated the legal framework, you have heard from a number 

of parties on this, and no doubt you will receive ample information in 

closing submissions. 

 

 On the issue of centres based approach, Foodstuffs supports the policy 10 

led approach which is being promoted through the Replacement Plan.  

Now I understand Mr Winchester will say for the Council in closing 

that submitters are running their case on the basis that that’s not being 

challenged but that they seek to use an effects-based approach to show 

there’s no harm in those centres.  And I will address you shortly in 15 

relation to Papanui.   

 

 But what I would say, is that strategic policy decision is based on the 

size and distribution of centres, catchments can overlap.  There needs 

to be an element of effects-based analysis in order to determine the 20 

appropriateness of a rezoning.  You can’t just say policy says it is so.  

 

 Urban design, I have just noted briefly, we are largely agreeing with the 

Council.  I do signal at page 11 that we may be still at odds on frontage 

glazing.  I think Foodstuffs is now in agreement with the Council on 25 

that, and it will be in the transcript.  I have now had the benefit of 

briefly perusing Mr Stevenson’s amendments, I think there is no issue 

there. 

 

 Suffice to say, on the urban design provisions, there is not a huge area 30 

of daylight between Foodstuffs and the Council, there is the 500, 1, 000 

square metre GFA issue.  In practical terms that is unlikely to affect a 

supermarket one way or the other.   

 

 Ancillary office at section 6.  This issue again has been canvassed by a 35 

large number of submitters in relation to the Industrial General Zone.  I 

don’t propose to repeat that ad nauseam, and I would signal that for the 

other submitters that have appeared before, Kennaway, Orchard Trust 

and Hornby, they will be adopting the closing submissions of Ngai 

Tahu Property, and on that basis will not be filing written submission 40 

unless the Panel requires that.    

 

 The issue in a nutshell around ancillary office as I understand the 

Council’s concern, is about the risk of growth and proliferation of 

offices that they say will inevitably slow the recovery of the CBD.  45 

With respect, that misses the point.  The point is, they must be 
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ancillary.  I don’t think that any of the parties are seeking standalone 

offices in industrial areas, the ones that I have mentioned, and I would 

say a properly defined term of ancillary and ancillary office should 

provide the clarity and certainty for users of the Plan for the Council to 

administer and enforce. 5 

 

 Just turning to the site specific zonings.  This is from page 13 of the 

closing.  The key point I want to make here, paragraph 7.1.  Foodstuffs 

and the Council have reached agreement on the zoning of all existing 

Foodstuffs supermarkets throughout the city, all of them, as 10 

Commercial Core.  This includes some standalone supermarkets, and I 

have explained what we mean by standalone, and you heard from 

Ms Parish on this point.   

 

 In closing, the Council recognises St Martins, but has failed to mention 15 

Ilam and Wainoni Pak’n Save, they are essentially standalone, they 

don’t have an ancillary retail.  And what I understand from the 

Council’s closing and Mr Stevenson’s amended provisions, is that 

Council is now suggesting a local centre classification for those two 

sites, and that is at table 15.1F. 20 

 

MS CRAWFORD:   From a quick glance, I do not have a particular issue with 

that, it does make sense.  And the same rationale can apply to Papanui, 

simple amendment to make, add Papanui to table 15.1 as a local centre, 

it takes away any debate about classification, a range of activities - - - 25 

 

SJH:   Well 15.1 - - - 

 

MS CRAWFORD:   15.1F. 

 30 

JUDGE HASSAN:   That is in the table, is it? 

 

MS CRAWFORD:   Correct, table 15.1, sir. 

 

JUDGE HASSAN:   Yes.  On page 10 of the latest draft? 35 

 

MS CRAWFORD:   I am assuming that is the case, yes.   

 

SJH:   Thank you.   

 40 

  [12.25 pm] 

 

MS CRAWFORD:   Just need to add Papanui.  Now just turning to that issue 

of site specific zonings.  I have mentioned at 7.3 what I understood the 

Council’s general approach to be in opening.  “Not compromising the 45 

fundamental thrust in policy direction of the proposals.”   
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 It would appear from a review of Mr Winchester’s closing, that the 

Council now seems to be softening that stance a little, and it is now 

saying that site specific zonings have not been accepted by the Council 

in circumstances where they at best sit uncomfortably with that policy 5 

approach.  

 

 Now, if that is the case and we follow the Council’s approach, then it 

must follow that Papanui can properly be rezoned based on your 

evaluation of the policy approach and looking at the city as a whole.  10 

And when you look at the evidence on Papanui there doesn’t seem to 

be any dispute that Papanui will not affect the CBD, will not affect 

KAC Papanui Northlands.   

 

 The debate becomes an issue of what appears to be policy, reservations 15 

from Council’s point of view and whether access can be managed once 

the northern arterial is in place.  And I have set that out in my closing.  

I don’t propose to take you through all the elements of that.  But what I 

do want to identify is Foodstuffs has done some more work around 

possible rules that may take the issue completely off the table in terms 20 

of Council’s reservations.  And I will just take you to this very briefly. 

 

 At page 15 of the closing, paragraph 7.10 I talk about Mr Burns’ 

analysis, his contextual analysis which was not subject to any contrary 

expert evidence in relation to Papanui.  And I say at the bottom of that 25 

paragraph “if considered necessary, Foodstuffs were comfortable with 

the rule limiting permitted use of Papanui for a supermarket” and I say 

here “it would not subvert the ability of this site to operate effectively 

as a neighbourhood” and I would add the words “or local centre” 

particularly when complemented by the retail to the north. 30 

 

 And that would be consistent with the approach that this Council has 

taken in relation to agreeing to rezone all of the other Foodstuff sites 

around the city. 

 35 

 The second element for which we have considered some wording 

relates to traffic, and on page 16 at 7.3 I have noted that Mr Purdon (ph 

2.24) has provided an updated assessment, that is with the Council.  If 

the Panel requires it, it can be made available, and we haven’t heard 

back about whether that removes any residual concerns around the 40 

modelling issue, and it may be there later today, but it is available if the 

panel requires it. 

 

 So on the back of those analyses what I would like to do is note 

possible drafting, and there may need to be a little bit of work around 45 

this.  But just to provide an indication for the record, and this has been 
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discussed briefly with Mr Stevenson this morning.  Foodstuffs would 

be prepared to accept a rule limiting operations of a supermarket at the 

site until such time as the northern arterial is contrasted. 

 

 If the Panel is minded to rezone this site, in my submission the rule 5 

could take the following form.  At rule 15.2.2.1, and it would be at 

what is now P24.  It is a rather long table, so 15.2.2.1 - P24.  “An 

additional permitted activity containing activity specific standards that 

require: a) a new development shall comprise a supermarket of 4,500 to 

6,500… 10 

 

SJH:   Sorry, do you have this in writing? 

 

MS CRAWFORD:   No, sir, I am providing it for the record now, I have only 

just had the opportunity to see Mr Stevenson.   15 

 

SJH:   All right, can you supply it to us in writing, in written form later. 

 

MS CRAWFORD:   Absolutely.   

 20 

SJH:   Thank you. 

 

MS CRAWFORD:   I will signal now what it is going to say. 

 

SJH:   Yes, that is fine. 25 

 

MS CRAWFORD:   “Requirement that a new development comprises a 

supermarket of a certain specified GFA, and no development shall 

occur until such time as construction of the northern arterial has 

commenced.”  If that is not met it will default to, I would suspect, 30 

discretionary under 15.2.2.4. 

 

 Now the reason this is put forward is this gives certainty that the site 

will be used for a supermarket, because I understand the Council’s 

concern was about other commercial activity, and that would avoid, in 35 

my view, the fine grained retail that could potentially unsettle other 

centres if zoned Commercial Core, whilst still enabling some small 

scale activity ancillary. 

 

 And it also addresses the issue of traffic, and that is consistent with the 40 

LURP, which is about the planned infrastructure in policy 6.3.5 of the 

(INDISTINCT 5.57) which seeks to manage and control new 

development until such infrastructure is in place.   
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  [12.30 pm] 

 

 Those provisions are forward looking, they are enabling, they allow 

businesses to get on and recover in a way that delivers a sustainable 

development for the community in which it will serve. 5 

 

 So just to conclude, Foodstuffs’ case. 

 

 There is no disagreement between Foodstuffs and the Council as I see 

it, that supermarkets should be enabled to establish throughout the city 10 

within a network of centres, both new and existing, and I would say 

this promotes sustainable communities in a way that is consistent and 

achieves the Strategic Directions. 

 

 The recovery of Greater Christchurch will rely on confident private 15 

investment and it is appropriate for this Panel to provide business with 

tools and the incentive to invest, redevelop and prosper within the 

communities that they will serve and I submit the provisions put 

forward by Foodstuffs can properly be accepted. 

 20 

 Thank you. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No, thank you, but thank you for putting your suggestions in 25 

writing. 

 

MS CRAWFORD:   Yes, I will do that. 

 

SJH:   Ms Huria? 30 

 

MS HURIA:   Yes, thank you, sir.  Ms Crawford, I just wanted to thank you for 

your well-considered piece on conflict of interest.  I just wanted to raise 

one more aspect about this which is around – I understand, you know, 

we are a small community in New Zealand, I understand the 35 

expectations around expert witnesses, but I guess my point is about 

faith in the process from perhaps the less informed members of the 

public who see these things happening, and having been a law student 

many, many years ago, and I have forgotten, it might have been Lord 

Denning, it is something about the winds of transparency blowing 40 

through the Courts, and so accepting we are not a Court as such, but I 

am still a little uncomfortable around the public face. 

 

 So I understand all the practical reasons, I think that your submission 

refers to an internal expectation around experts and not being biased 45 

and doing a good job, but I am still concerned about the external focus. 
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MS CRAWFORD:   You raise a very good point, ma’am, and the point I would 

make is you are an experienced Panel, you have a wealth of 

information before you, it is entirely appropriate for you to test the 

experts but it needs to be done in an even handed way.   5 

 

 There may be experts who upon being tested, find themselves in the 

conflict but you may not be aware of it because it has not been tested, 

so what I would say, is that you need to be satisfied on all of the 

experts that you have heard and the Natural Hazard Strategic Directions 10 

Chapter, this proposal in going forward, that they are impartial, they 

understand their duty and that they are there to assist this Panel to make 

a well-informed decision. 

 

 If the judgment of this Panel – I appreciate not as a Court but as 15 

potential to set precedent – suggests that by dint of employment, there 

is a conflict of interest issue.  This will have ripple effect well beyond 

this proceeding, and my submission is the best way to do this and 

address this issue, is to test the evidence on its merits, test the experts 

appropriately and make a decision on the merits. 20 

 

 You have ample information on all of the areas of discipline in order to 

do that but if the Panel was going to go down the path to pick and 

choose, not deliberately but inadvertently, some witnesses and not 

others, my concern for all of the parties involved, some of whom are 25 

not legally represented, is that that may have an impact on the overall 

nature of the judgement and that is my practical concern. 

 

 I would like to think you have enough information throughout this 

proceeding that you can make good planning decisions without having 30 

to expressly address this issue.  It is something I think the RMA 

profession is going to have to have a conversation with the judiciary 

about, and I would certainly welcome that, but it does trouble me if it 

comes up halfway through an existing proceeding though.  It is an 

important decision you are making for the future of the city, I 35 

appreciate that.  

 

SJH:   That is not to suggest there is some different criteria in the RMA area 

from any other area of law, is it? 

 40 

MS CRAWFORD:   No, it is a very fundamental at a very fundamental basis. 

 

SJH:   So the point is simply this.  Potentially on its face, there is a conflict of 

interest because of two people from the same firm, potentially? 

 45 

MS CRAWFORD:   The question, sir, - potentially, - - - 
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SJH:   And then it is the duty of the Panel to test whether in fact there is an 

actual conflict and if indeed there is a conflict, what the impact that has 

on the evidence. 

 5 

MS CRAWFORD:  Yes, I am awake to that evidence. 

 

SJH:   And that is the same in every Court. 

 

MS CRAWFORD:   Yes, I accept that sir, but the point being is that this has 10 

arisen halfway through a proceeding.  Has this been tested in a Natural 

Hazards Chapter where you have a range of engineers across 

disciplines, are we aware of all of the experts whose consultancies may 

have assisted the Council in the development - - - 

 15 

  [12.35 pm] 

 

SJH:   We can only look at it where there is an apparent conflict, and the 

minute you have somebody from the same firms, there is an apparent 

conflict - - - 20 

 

MS CRAWFORD:   Yes, sir. 

 

SJH:   - - - which is why it was raised, and we have to test it in that way,- - - 

 25 

MS CRAWFORD:   I understand that . 

 

SJH:   - - - if there is any conflict in those other areas, we would have reacted 

in exactly the same way. 

 30 

MS CRAWFORD:   Well in my submission, sir, there is an element of 

speculation here.  Unless it is properly tested in an even handed way, 

and that is why I said earlier in the proceeding, if we are going to go 

down the list of all the people that have been involved in all the 

consultancies over the time and development of this Plan - - - 35 

 

SJH:   Oh, we have expressed concerns to others as well if you had been here 

the whole time, Ms Crawford, this is not a one-off. 

 

MS CRAWFORD:   No, I appreciate that, sir, but - - - 40 

 

SJH:   We have also had it with Mr Phillips’ firm and others. 

 

MS CRAWFORD:   And that is a good example because Mr Phillips acts for a 

number of parties who are not legally represented and have not been 45 
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provided with a Minute on this issue, so they have no idea that this may 

arise in the judgement. 

 

 If, for example, the Panel decides to afford less weight to that particular 

witness who is representing a submitter with no lawyer, that has 5 

potential implications for the judgement. 

 

SJH:   Let’s just test this a little further then shall we?  We explore it and let’s 

just say, and I am not saying this is the case by any means, but just use 

it as an assumption. 10 

 

 If it was absolutely apparent that Mr McIndoe’s rebuttal evidence was 

tailored to accord with the witness – I have forgotten his name, he gave 

evidence from Foodstuffs from the same firm, Mr Burns – because we 

have not tested it in every other single case we should just turn a blind 15 

eye to that and give it full weight.  Is that what you are submitting? 

 

MS CRAWFORD:   Sir, I am submitting that - - - 

 

SJH:   I am sorry, is that what you are submitting? 20 

 

MS CRAWFORD:   Yes, sir, I am submitting that you need to test all the 

witnesses in an even handed way, rather than - - -  

 

SJH:   No, no, that is not what I put to you.  You are asking us if it was proved 25 

in this case to be a conflict – let’s go further and deliberately tailored 

evidence, you are saying because it has not been tested on all the other 

witnesses who have given evidence, all the other experts, we should 

turn a blind eye to it and give their evidence full weight? 

 30 

MS CRAWFORD:   No, sir.  What I am saying is as a matter of procedural 

fairness, it is incumbent on this Panel to properly test all of the 

evidence in order to determine whether any of the witnesses are - - - 

 

SJH:   Well we expect there is an obligation on all witnesses - - - 35 

 

MS CRAWFORD:   Absolutely. 

 

SJH:   - - to notify us if there is any conflict, it should not be a matter that we 

have to raise to be blunt. 40 

 

MS CRAWFORD:   No, I accept that, sir, and that is why I say in my closing 

submissions, you need to be satisfied there is compelling evidence that 

points to a lack of independence of the particular experts before you go 

down that path. 45 
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SJH:   I understand that, you are talking past me.  We are simply going to apply 

what applies in any other Court are we not, or any other hearing, we are 

simply applying the law as it goes to questions of conflict. 

 

MS CRAWFORD:   Yes, I accept that as a general principle, sir, and I have 5 

made the point of how that can be applied to a complex set of 

(INDISTINCT 2.52) such as this. 

 

SJH:   But you are going a stage further and saying even if we were satisfied, 

there was compelling evidence of conflict, because we have not 10 

investigated every other expert for conflict, we should ignore it? 

 

MS CRAWFORD:   No, that is not what I am saying, sir.  I said in my closing 

submissions before you go down the path of applying a perceived 

biased reasonable person or reasonably informed observer test in this 15 

proceeding, given the nature of this proceeding and the multitude of 

parties, you need to be satisfied when testing an individual expert, that 

there is compelling evidence that they are not independent. 

 

SJH:   Well it is just stating what the law is. 20 

 

MS CRAWFORD:   Yes, and in a - - - 

 

SJH:   You are certainly saying – what you were submitting went further than 

that I am afraid. 25 

 

MS CRAWFORD:   No, sir, I am submitting two points to you.  I am 

submitting if you are testing an individual, you need to be satisfied 

there is compelling evidence that they are not adhering to the code and 

being an independent expert to assist this Panel. 30 

 

SJH:   Mm.  

 

MS CRAWFORD:   Separate to that, this raises a procedural issue and I have 

identified that in the closing submissions. 35 

 

SJH:   All right. 

 

MS CRAWFORD:   Thank you. 

 40 

SJH:   Anything else, Ms Huria? 

 

MS HURIA:   No, thanks. 

 

SJH:   Judge? 45 
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JUDGE HASSAN:   Just a couple of matters actually.  Just one other 

dimension, Ms Crawford, and it relates to the public perception of 

process, not about this question we have been debating at the moment. 

 

 I recall at a pre-hearing conference, Mr Winchester standing at one 5 

stage and saying that Mr Osborne was going to be giving evidence for 

two parties and raising a question with us about that. 

 

 I wonder whether, in the context where an expert from a particular 

consultancy is assisting the respondent Council, to promote a policy 10 

framework and a rules framework for the community to test, whether in 

a public perception sense, early disclosure is important. 

 

 In other words, not so much going to your question or concern about 

how we weight the evidence, but simply in terms of giving confidence 15 

to people participating in a first instance process where there is no 

appeal on the merits, a perception that they may otherwise have, that 

punches would be pulled. 

 

  [12.40 pm] 20 

 

 Do you think that that would suggest there is some increased 

importance of perhaps counsel putting on record with the Panel early, 

situations where they are calling experts from the same consultancy as 

the Council? 25 

 

MS CRAWFORD:   I think you raise a good practical solution going forward 

sir, and a procedural minute to this effect I think would be very helpful 

for Stages 2 and 3 of this proceeding.  My understanding is there were 

questions raised in an earlier chapter that I wasn’t appearing on and of 30 

course the question is, is it just experts appearing, or does it extend to 

the same consultancy that has informed the drafting of the Plan prior to 

it being notified because those circumstances have arisen as well? 

 

JUDGE HASSAN:   Yes. 35 

 

MS CRAWFORD:   So some guidance I think would be very helpful going 

forward in this proceeding. 

 

JUDGE HASSAN:   Yes I think Mr Winchester was possibly onto that earlier 40 

than any of us in perhaps raising it early. 

 

SJH:   Why would we need to – sorry, why would we need to issue a minute?  

These people are meant to deal with this themselves, counsel are meant 

to deal with it themselves and raise it with us.  It should not be left for 45 

us to raise.  That is the really fundamental point here Ms Crawford. 
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MS CRAWFORD:   Well sir - - - 

 

SJH:   We shouldn’t (ph 1.14) have had to raise it. 

 5 

MS CRAWFORD:   Sir my friend I think for - - - 

 

SJH:   But it has now been blown out of all proportion to be frank. 

 

MS CRAWFORD:   Well it could.  Well it could indeed.  And that is my point.  10 

In the closing submissions. 

 

SJH:   Well if it had been raised earlier it probably would not have been. 

 

MS CRAWFORD:   Well sir, as - - - 15 

 

SJH:   But you are saying we should tell you that you have got an obligation to 

advise us of a potential conflict of interest. 

 

MS CRAWFORD:   Well sir I guess I could treat it the same way as a 20 

conflicts’ register.  If that is what the Panel wants I think it is very 

sensible.  It would be a very, very long list. 

 

SJH:   I am just talking about what the obligation of counsel is. 

 25 

MS CRAWFORD:   Yes and that is discussed in my friend’s submissions for 

Kiwi that you will hear very shortly. 

 

SJH:   All right well we will come to that when we see that.  Sorry Judge. 

 30 

JUDGE HASSAN:   No problem. 

 

MS CRAWFORD:   What I would say just to round that issue off, in the case 

of Mr Burns (ph 1.48) he has been explicit in his evidence as to his role 

and it was entirely up to the Panel to test his impartiality and it is 35 

entirely in your hands as to (INDISTINCT 1.56) 

 

SJH:   Oh absolutely.  I understand that. 

 

MS CRAWFORD:   Thank you.   40 

 

JUDGE HASSAN:   Just one substantive question.  I have just got one 

substantive issue that I wanted to test with you Ms Crawford.  It 

actually has assisted me that you have indicated that your client would 

be also willing to see the Papanui site as a local centre.  Obviously we 45 

would have to think about all the dimensions but to some extent it helps 
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my thinking because it seems to me that otherwise it does run some 

difficulty in being justified as a neighbourhood centre in the sense that 

your submissions at paragraph 2.12 rely on things around the site such 

as the shops on the corner as being part of a centre, when in fact we 

have got no jurisdiction to zone them for that.  Do you agree with that? 5 

 

MS CRAWFORD:   Yes and there are instances I believe in the City where 

you have activity around the edge of a local centre and the point I made 

in closing, so I do agree with that sir, is that Mr Burns (ph 2.57) 

undertook a contextual analysis on how that would be read in reality by 10 

people on the street. 

 

JUDGE HASSAN:   Yes. 

 

MS CRAWFORD:   Do they see that as a local centre leaving aside the niceties 15 

of where the boundary is drawn - - - 

 

JUDGE HASSAN:   Yes. 

 

MS CRAWFORD:   - - - or a classification on a Plan. 20 

 

JUDGE HASSAN:   As I recall his evidence it was an assumption that those 

things around the edge, which are not part of the zone in question were 

a part of the zone. 

 25 

MS CRAWFORD:   But in real terms they would be read as part of that 

environment but I do appreciate your point about where the zone 

boundary is drawn.  I am thinking in practical terms about how that site 

would be read and a local centre does seem to be an appropriate 

classification. 30 

 

JUDGE HASSAN:   Yes.  And I think you have assisted me as well in terms of 

saying that there should be, there could be a rule which imposes a break 

on things for supermarket development prior to the construction of the 

northern arterial. 35 

 

MS CRAWFORD:   Yes. 

 

JUDGE HASSAN:   Did I hear you correctly to say that effectively prior to 

that a supermarket would be non-complying? 40 

 

MS CRAWFORD:   We have yet to determine what the discretionary fall-back 

status, sorry the fall-back activity status would be.  I think it may fall 

back as discretionary but of course the Panel has the ability to impose 

what was a critical standard which would now be non-complying.  45 

Foodstuffs are comfortable with having some form of restraint to along 
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those lines and the rule in its form would be under the permitted 

activities rule “no supermarket shall be operated until such time as the 

northern arterial is constructed”, and that is consistent with the 

technical evidence of Mr Durdin.  If the Panel considers non-

complying should be the fall-back, that is entirely in your hands. 5 

 

JUDGE HASSAN:   Otherwise it comes back to a balance as to whether we 

think the high traffic generator rule is an appropriate tool to manage 

effects on a strategic network.   

 10 

MS CRAWFORD:   Well, sir, there are actually two mechanisms.  You would 

have the high traffic generator rule in the Transport Chapter, and you 

would have a discretionary rule tailored to this site, in the Commercial.  

So you would have two mechanisms.  But I appreciate your point sir. 

 15 

JUDGE HASSAN:   And non-complying gives a policy to it. 

 

MS CRAWFORD:   Indeed. 

 

JUDGE HASSAN:   To the strategic role of the current - - - 20 

 

MS CRAWFORD:   And that may provide the comfort that the Council needs 

that this will fall in behind the necessary strategic road network 

upgrades. 

 25 

JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

 

  [12.45 pm] 30 

 

DR MITCHELL:   Thank you sir.  Good afternoon Ms Crawford. I have just 

got one question.  You have referred us to table 15.1F and you have 

referred us to the version I think that we are yet to be spoken to about 

but it is one that is contained - - - 35 

 

MS CRAWFORD:   Yes. 

 

DR MITCHELL:   - - - or will be contained in Mr Winchester’s closing.  I just 

want to understand – it is really a matter of drafting rather than of the 40 

substantive point.  But the existing text or the unchanged text defines 

local centres and says it is a small group of primarily convenient shops 

serving the needs of the immediately surrounding residential area – I 

stress the use of the word ‘immediately’ – and it says it’s accessible by 

walking/cycling and on a bus route in some instances.  So it is a non-45 
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exclusive list in providing some general guidance.  When you get to the 

supermarket provision - - - 

 

MS CRAWFORD:   Yes. 

 5 

DR MITCHELL:   - - - it says “also include standalone supermarkets servicing 

the” and it doesn’t use the word ‘immediately’, it talks about “the 

surrounding residential community”. 

 

MS CRAWFORD:   Yes. 10 

 

DR MITCHELL:   I would have thought by definition that is what a 

supermarket does. 

 

MS CRAWFORD:   Yes. 15 

 

DR MITCHELL:   And second of all, I do not know the significance of the 

comma, but it then goes on to say “which are accessed primarily by 

private vehicles”.  So it is almost like a standard within the definition 

and I am wondering if that is what the intention is or whether that is 20 

simply a descriptor. 

 

MS CRAWFORD:   You would assume it is a descriptor if it is in the table but 

it does sound like a standard and I do not have it to hand but I see 

Mr Winchester is looking at it. 25 

 

DR MITCHELL:   Why could it not say “may also include standalone 

supermarkets”? - - - 

 

MS CRAWFORD:   That sounds sensible. 30 

 

DR MITCHELL:   - - - for example. 

 

MS CRAWFORD:   I think the key - - - 

 35 

DR MITCHELL:   Is that the intention or am I missing something in all these 

other words that he used there? 

 

MS CRAWFORD:   I would probably have to defer to the Council on this in 

closing, sir. 40 

 

DR MITCHELL:   Well I am raising it now so it can be addressed in due 

course but I would appreciate your view on it. 

 

MS CRAWFORD:   What I would say is I think yes it is a descriptor.  And the 45 

key point around the tables is they should not operate as exhaustive 
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lists that necessarily exclude activities.  They are intended to describe 

what is anticipated that may establish in those locations.  And then you 

go to the standards to work out whether you are able to establish - - - 

 

DR MITCHELL:   So it is not intended that someone would need to go and do 5 

an assessment to see whether the particular supermarket was being 

accessed primarily by private vehicles - - - 

 

MS CRAWFORD:   Well I would hope not - - - 

 10 

DR MITCHELL:   - - - for it to qualify under this role. 

 

MS CRAWFORD:   - - - you would hope not, sir. 

 

DR MITCHELL:   All right thank you. 15 

 

MS CRAWFORD:   I think you would probably take judicial notice of the fact 

that that probably would happen but my understanding of the table is 

it’s meant to be descriptive and I would certainly submit that it ought 

not to be exhaustive and be treated as a hard standard.  It provides an 20 

indication of the sorts of activities that are appropriate. 

 

DR MITCHELL:   So given the conversation we have just had does that 

wording in your view need to be amended or is it adequate the way it 

is? 25 

 

MS CRAWFORD:   I would like to reflect on that sir.  I need to have a close 

look at - - - 

 

DR MITCHELL:   All right thank you. 30 

 

MS CRAWFORD:   - - - the current version but I understand your point and I 

think that is probably worth reflecting on. 

 

DR MITCHELL:   Thank you. 35 

 

SJH:   Thank you Ms Crawford. 

 

MS CRAWFORD:   Thank you.  I may ask to be excused but I might pop back 

this afternoon if that is okay just as an observer? 40 

 

SJH:  Yes by all means. 

 

MS CRAWFORD:   Thank you very much. 

 45 

SJH:   Mr Sadler. 
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MR SADLER:   Good afternoon, sir.  So paragraph 3 of my submissions – the 

intention with these submissions is certainly not to go over ground that 

has already been covered by the written statements of evidence or in 

my opening submissions but rather to respond to things that have come 5 

up during the course of the hearing and in paragraph 4 in particular.   

 

 Given the commonality of interest with my friend for Scentre and also 

for Ms Walsh on behalf of Progressive, I am adopting their submissions 

in a large part and so except where I say otherwise during the course of 10 

these submissions, except for the submissions that have already been 

given to you by those parties. 

 

 So paragraph 5 first of all and this is dealing with the specific relief 

sought by Kiwi.  Just noting and re-emphasising I guess the support 15 

that Kiwi has for policy 15.1.2.5 accommodating growth, essentially 

insofar as it enables now expansion of existing centres where that is 

appropriate and in appropriate circumstances.  That of course is subject 

to the submissions made by my friend this morning for Scentre around 

that particular cross reference, to the strategic directions objective and I 20 

would also endorse his submissions to you with respect to those 

parameters (ph 4.24) that have now come out of the Council’s revised 

wording.  We would take the same position as Scentre on those 

particular amendments. 

 25 

 So moving onto page 3 and paragraph 6, this is around the threshold for 

urban design assessment.  I guess the key point in that paragraph is that 

none of the section 35 report, so that’s the response planning report, the 

section 32 report or any of the Council’s evidence deals with specific 

Christchurch examples.  So just noting that point again.   30 

 

 Paragraph 7 around that threshold you do have evidence from 

Ms McDonald and Mr Lockie that the substantive redevelopments that 

happen in large centres like Riccarton and like Northlands would be 

captured by a 4,000 square metre threshold, and what actually is likely 35 

to be the result of a 1,000 square metre threshold is that some of those 

smaller improvements around the edges would end up being captured 

by that urban design assessment. So, we say, the submission from Kiwi 

is, more consents for things that don’t necessarily need them. 

 40 

  [12.50 pm] 

 

 Paragraph 8 deals with activity status, again adopt the submissions of 

my friend around the law that applies to applying a controlled activity 

status rather than a restricted discretionary activity status, there’s no 45 

legal reason why that can’t be a controlled activity in Kiwi’s 
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submission, and that is the most appropriate activity status it says for 

that where the only consent required is to enable a substantive urban 

design assessment to be undertaken. 

 

 Paragraph 9 deals with the prescriptiveness of the assessment criteria. 5 

Kiwi supports a flexible outcome focused set of criteria, again provide 

that flexibility and doesn’t act as a checklist. 

 

 Then paragraph 10 through to 12, that deals again with the minimum 

floor to ceiling height rule. My submission is that the Council’s 10 

rationale for that rule is still confused. Mr McIndoe seems to be 

focusing on the aesthetic element of that, whereas Mr Stevenson is 

focusing on the flexibility of reuse of that building, and you have 

evidence in questioning from Ms McDonald and Mr Lockie around 

enlarged centres at least, the fact that generally a 5.5-6.0 metre high 15 

floor to floor height, so that’s slightly different to a floor to ceiling 

height obviously because it includes the services within that, but that’s 

generally what you provide for good retail in a large centre and often 

how you deal with that is, if it is a car parking building that you’re 

proposing, and the Riccarton example I think was one that was given 20 

by Ms McDonald, you might put a mezzanine floor in that would have 

a shorter than 3.5 floor to ceiling height, but you have the ability to 

then remove that floor to enable the more generous stud height that you 

would want for a good retail development in future. 

 25 

 So, that’s just an example, I guess, of an outcome that might not be 

able to be achieved with the particular rule that’s being proposed by the 

Council here.  

 

 So paragraph 14 onwards, this is dealing with the alternative 30 

mechanisms for urban design assessment. Again, my friend covered 

this off quite comprehensively in his submissions and I won’t repeat 

those here. The legal issues around the certification mechanism have 

been dealt with in a previous hearing, in the natural hazards hearing 

and agree in Kiwi’s submission that the legal issues raised in both the 35 

Crown’s and the Council’s submissions in that context are the relevant 

ones, and it is particularly around making sure that there’s objective 

criteria that are either met or not met and this is what Panel Member 

Dawson raised in questioning, and also to ensure that there’s no 

unlawful delegation of the Council’s decision-making power.  40 

 

 So Kiwi’s view is similarly to centre that, with careful drafting this 

should be able to be achieved and Kiwi would certainly, among many 

other parties I am sure, be willing to engage in the process of trying to 

formulate provisions to achieve that. 45 
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 Lastly, I guess, my friend Ms Crawford has dealt with this in quite a lot 

of detail which probably means I don’t have to read obviously this 

section, but I have added a section in around perceived conflict of 

interests as well. My submissions are certainly coming from Kiwi’s 

perspective and this is around Mr Abley and Mr Durdin. 5 

 

 The starting point, we say, is the code of conduct for expert witnesses 

and in paragraph 20 I go through, I summarise what those requirements 

are and that’s in 20(a) through to (d), and then go on to say that I don’t 

understand the Panel to be raising any issues around whether Mr Abley 10 

has in fact complied with those, he did give his evidence impartially 

and he didn’t have a personal interest in the outcome of this proceeding 

that I say required declaration that he needed to declare.  

 

 In paragraph 22, the questioning of Mr Abley did focus on a perceived 15 

inconsistency between his evidence and that of Mr Durdin, in 

questioning Mr Durdin confirmed that in fact his view was the same as 

Mr Abley. That’s probably by the by in my view because independent 

experts should, if they are able to give evidence, express different 

views within their areas of expertise. 20 

 

  [12.55 pm] 

 

 I go through paragraph 23 and 24 just to distinguish the professional 

obligations on lawyers in particular where they had statutory 25 

obligations around conflicts of interest and acting for more than one 

client in the engineering field, and I refer to you there to the code of 

ethics of the Institute of Professional Engineers, which obviously that’s 

an industry led set of code of ethics. 

 30 

 In paragraph 25, again I refer, as my friend did, to the fact that the issue 

of conflict of interest has rarely arisen in New Zealand in the resource 

management context and the only example I was able to find was 

where that conflict of interest has given rise to a perception of bias and 

this is around when two experts from the same firm act in respect of the 35 

same matter, one for the decision-maker and one for a competing party 

within that particular matter, and the case I refer you to there is one of 

McNaughton and Tauranga County Council, it’s quite an old case from 

the 80s, it is a decision in respect of a firm of planners, one planner was 

acting for the Council in respect of determining what the urban 40 

redevelopment of Papamoa should look like and another was for an 

interested land owner who was seeking to establish a service station on 

their land and then there was another service station operator who was 

also involved in that same process.  

 45 
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 So there is quite a clear potential for bias in that situation where the 

planner acting for the Council may be more likely to give effect to the 

relief sought by another client of his firm as opposed to in a situation 

like you are dealing with, with Foodstuffs and Kiwi, where actually 

neither expert is acting for the decision-maker, they’re both acting for 5 

interested participants, so I say that’s a reason to distinguish that 

particular case.  

 

 In the context of civil litigation there is some discussion of conflict of 

interest in the United Kingdom and I refer there to a Court of Appeal 10 

decision from England and Wales. I won’t read out that except to say 

that again that this confirms the discussion that you’ve had with 

Ms Crawford, it’s not a question of admissibility, it’s a question of 

weight, and also in the second paragraph of that quote, the issue seems 

to be in terms of transparency of justice, where there is a perception of 15 

a potential conflict, raising that early with the decision-maker so the 

decision-maker can then make a call around whether that’s a material 

conflict that goes to weight or not. 

 

 So my submission is in this case, if there is a perception of conflict of 20 

interest between Mr Durdin and Mr Abley, it is an immaterial one. 

Kiwi didn’t give evidence specifically on the matter that Mr Durdin 

was giving evidence on, and accordingly I don’t consider that you need 

to de-weight either statement of evidence.  

 25 

 Then in paragraph 28, again I am just raising the issue here that in this 

situation in terms of transparency of justice, those parties that might 

have a complaint about any perceived conflict of interest with 

Foodstuffs and Kiwi, Foodstuffs and Kiwi were both aware of the 

issue, the scope of the evidence that was going to be provided and 30 

essentially consented to the other using their witness.  

 

 Then in conclusion in paragraph 29, just saying that Kiwi is largely 

comfortable with the position the Council has reached, it’s concerns are 

around urban design issues and that particular minimum floor to ceiling 35 

height requirement which it considers is inflexible and inappropriate, 

and that is also subject of course to general support provided we can 

come up with good clear wording around the certification and inserting 

that within the plan.  

 40 

SJH:   Thank you.  

 

MS DAWSON:   No questions, thank you, Mr Sadlier. 

 

SJH:   Ms Huria? 45 
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MS HURIA:   Perhaps a comment if I may. Thank you, Mr Sadlier. I take all 

this into account and understand, but for me it feels very internally 

focused on us and the professionalism of experts et cetera, whereas my 

concern is not so much these individuals as much as our process and 

the external perspective of us, so members of the public, so I wonder if, 5 

for example somebody from – I was going to say Campbell Live, had 

come in and we haven’t had much media attention and had picked 

some of the things, you know, how would that leave our process?  

 

  [1.00 pm] 10 

 

 So with all due respect, and I appreciate the work that’s gone into this, 

and it has certainly clarified some things for me, but it’s still very 

internally focused rather than how are we looking to the wider world. 

 15 

MR SADLIER:   Yes, in terms of that transparency issue, and I mean it’s about 

justice being seen to be done, and I understand your concern in that 

respect in an external person coming in and looking at the process and 

saying, well, what’s going on here.  That issue arises, in my 

submission, primarily where you have the decision-maker or even a 20 

particularly powerful participant in the process, it may be that that is 

the Council, who has an expert from the same firm as someone who is 

in a less powerful position – or one of the participants within the 

process such that there’s someone who might get a leg up. 

 25 

 I mean in this process in a lot of ways that issue doesn’t arise even with 

respect to the Council because the Council’s just a submitter to this 

process along with everyone else. So it’s not that their expert is 

advising the Panel directly, that’s where the particular issue has arisen 

that I can see from the case law that I’ve been able to pick up, and 30 

that’s where the real external perception of problems associated with 

that conflict of interest arises in my view, in my submission.  

 

MS HURIA:   I am sorry to prolong this but we are tasked with making 

decisions on the evidence put in front of us, so experts do influence us, 35 

so I think that Judge Hassan’s point about notification was well made 

and I guess we will have to leave it to counsel to be aware of those, the 

prospects of “perceived conflicts” from external parties regardless of 

the, you know, integrity of the experts themselves, etc. 

 40 

MR SADLIER:   It is an issue that is, I mean it’s a question for the Panel what 

weight they give to any evidence that comes before them, and whether 

that is going to be tailored in any way to a particular point of view as a 

result of being in the practice with someone else, again, question for the 

Panel to determine that.  I would acknowledge that where there is that 45 

perception that should be raised for the Panel to consider. 



 Page 1998 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 

MS HURIA:   Thank you.  Thank you, sir. 

 

SJH:   Judge? 

 5 

JUDGE HASSAN:   No questions, Mr Chairman, thank you very much. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, no questions thank you, sir. 10 

 

SJH:   I guess it follows on from that, and clearly it is for us as a matter of 

weight at the end of the day, if this is common practice in an RMA 

jurisdiction – and I don’t know that, I just don’t know why parties 

would run the risk, because you could have your evidence rejected.  It 15 

just does not add up to me, but that is a tactics thing I suppose. 

 

 Okay, we will take the luncheon adjournment until 1.30, thank you. 

 

ADJOURNED [1.03 pm] 20 

 

RESUMED [1.33 pm] 

 

SJH:   Yes, thank you. Mr Christensen? 

 25 

MR CHRISTENSEN:  Thank you, sir. 

 

 So you’ve got my closing submissions, I think I can summarise perhaps 

with five points.  

 30 

SJH:   Thank you. 

 

MR CHRISTENSEN:  The first is about giving effect to the regional policy 

statement. Sir, it is my submission that the Minister has directed, via 

the land use recovery plan and the regional policy statement, that there 35 

can be a limited amount of non-industrial activity in greenfield business 

zones, but that those uses should be subject to thresholds, and it is my 

submission that it doesn’t give effect to the RPS for the Council and the 

Crown to effectively say, well, we don’t really like that, we think there 

should actually be no provision for non-industrial uses in greenfield 40 

business areas at all. That is my first point, sir. 

 

SJH:   Thank you. 

 

MR CHRISTENSEN: Secondly, about the issue of what is a centres’ based 45 

approach and looking briefly, sir, at the closing of my friends for the 
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Crown, it appears to suggest that MAIL is opposing a centre’s based 

approach, and that’s not the case and I say again that both the city and 

the Crown have put before you what I say is a false dichotomy. 

 

  [1.35 pm] 5 

 

 MAIL supports a centres’ based approach but my submission is that 

inherent in such an approach is some limited flexibility, and that 

flexibility for out of centre development was recognised in variation 86 

and, sir, I say it should be recognised for greenfields’ business at least 10 

in the replacement plan. 

 

 My submission is that the evidence for the Crown and the Council 

hasn’t demonstrated the need to go against the Minister’s direction in 

relation to greenfields’ business and the normal centres’ based 15 

approach and prevent all non-industrial activities in greenfields’ 

business.  

 

 So just, and my third point, sir, follows on from that in terms of – this 

is actually consistent with the centres’ based approach which arose 20 

from variation 86, and just referring briefly to the Environment Court’s 

decision in 2007 on variation 86, which is Judge Smith’s decision, the 

court says in paragraph 17, as we understand variation 86 a now 

worded, it sets its base against such ad hoc development and it seems to 

take a predictive role in terms of planning, however the plan has varied 25 

and achieves flexibility by providing criteria for consideration of new 

district centres and business retail parks. That, in our view, establishes 

a clear balance between the certainty necessary for audit development 

and confidence and flexibility to allow for change in growth.  

 30 

 It is my submission that the approach that MAIL is taking here is 

consistent with what was the situation that ended up with the court 

imposing variation 86, and that approach, in my submission, is that 

MAIL’s approach is in fact a principled one and consistent with a 

policy based plan which has its emphasis on centres.  35 

 

 Finally, sir, two points in relation to my brief reading of submissions in 

closing for the Council, paragraph 2.5 of the submissions which you 

will hear I think shortly refers to – well, I can read the sentence which 

says, there would appear to be very few instances where a submitter 40 

has genuinely made out a case as being exceptional or unique (and 

there is no relevant legal test which would provide such a basis for this 

approach in any event). 

 

 My response, sir, to that is that – it is my submission that it isn’t a 45 

correct legal test to show that this zoning needs to be exceptional or 
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unique, as I go back to the regional policy statement, but in any event, 

and you don’t have any evidence to this effect I know, but it would be 

my submission that if there is an exceptional site, it is the gateway site 

that MAIL represents. 

 5 

 Finally, paragraph 6.3 of the submissions to come reads, sir, although 

some mixed use development is anticipated on brownfield sites, this 

should not be to an extent such that it is inconsistent with the centres’ 

based approach, and my submission there is, sir, that if it’s good 

enough for brownfields’ sites, it should also apply to greenfields’ sites, 10 

only to the extent of course that that is consistent with the centres based 

approach and that’s the subject of evidence which I seek to put before 

you in stage two. 

 

 Thank you. 15 

 

SJH:   Thank you. Ms Dawson? 

 

MS DAWSON:   No questions, thank you, Mr Christensen. 

 20 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 25 

 

JUDGE HASSAN:  Mr Christensen, one thing I struggle with about the theory 

of that closing submission is in that you rely strongly on the regional 

policy statement direction, whereas I recall Dr McDermott’s evidence 

tended to almost underplay the regional policy statement and argue at 30 

first principles about the market. He didn’t particularly, in his evidence, 

address the specifics of the policy statement in the same way, did he? 

 

MR CHRISTENSEN:  No, his evidence was much further along the lines, sir, 

than I think was necessary from MAIL’s position. 35 

 

  [1.40 pm] 

 

JUDGE HASSAN:   Mm. 

 40 

MR CHRISTENSEN:   And I essentially left him to his own devices in writing 

that evidence, so that is what we ended up with. 

 

JUDGE HASSAN:   Okay.  Thank you. 

 45 

SJH:   Dr Mitchell. 
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DR MITCHELL:   No, I have got no questions, thank you, sir. 

 

SJH:   Thank you, Mr Christensen. 

 5 

MR CHRISTENSEN:   Thank you, sir. 

 

SJH:   Mr Hardie. 

 

MR HARDIE:   Yes, if the Panel pleases, I second those closing submissions 10 

by taking up, I suppose, once again just a couple of legal matters.  

Judge Hassan, you put to me that if a proposal satisfies all the statutory 

requirements including part 2, it is not the Panel’s job to select the most 

optimal of the two options, is it, and then we had a discussion that arose 

from that - - - 15 

 

JUDGE HASSAN:   In a design sense, obviously (INDISTINCT 1.02) 32. 

 

MR HARDIE:   Thank you, thank you, I think that is right, I do not want to 

spend time going back over what I think is pretty recognised case law, 20 

actually probably true, the only time I think it was particularly relevant 

as if it wouldn’t be, was that Mr Winchester put questions to my 

experts about whether they read the LURP and whether they had done 

this.  Actually they were told by me that the way that this case was 

being run is that by the time we got to objectives and policies, they 25 

gave effect to the Higher Order documents, they did not need to deal 

with those, they just had to see and try and give effect to these 

objectives and policies using the languages of the Act. 

 

 But ironically, I did not mean to say as well that Section 5 in all of 30 

those things are not relevant, I know you have an overarching question 

that you ask and some of those case law cases are just about when you 

ask it, but I do not think we need deal with that so I move on. 

 

 And you remember I put two propositions and the first was essentially 35 

you could take this centre and move it and that would be better and 

what I wanted to say, is if you heard my whisper towards my friends 

perhaps and they get up and say something when he was giving his 

submissions.  I am not advancing that today. 

 40 

 Actually, I think I lost that to be honest but I personally think that I 

produced evidence to say that a 17.5 whatever it is, centre, 

(INDISTINCT 2.33) might have better met the objectives and policies, 

but the reason I do not want to advance that, that was really not what 

my case was about.  If I got that, I had still lost because my case was 45 

about you needing a greater area of land. 
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 So in these submissions and again, I think – the first thing I want to talk 

about, I think I let you down – I am now going to have to deal with it, I 

am going to explain why I let you down. 

 5 

 There are two kinds of evidence that were produced about size and I 

refer to them in my submissions, economic evidence and then of 

course, evidence from the urban designers. 

 

 So dealing with the economic evidence, where I let you down is I think 10 

in relation to a matter which Mr Heath had dealt with and it was dealt 

with by also the Council’s Planner, Mr Stevenson, and I have dealt with 

that in my submissions at – got to find where I dealt with it, as I make 

some references to this – I deal with it at my paragraph 1 on page 4 and 

I got to paragraph 9 and then I decided that I would really make life 15 

interesting for you so I went back to paragraph 1.  It is, you know, it is 

a skill that you have got to have and you’ve got to practice law a lot of 

years to get to the point of being able to that on a computer, but here 

we go. 

 20 

 I have said, and I have made reference to Mr Stevenson’s evidence and 

he said that there had been two reports prepared by Property 

Economics, that is Mr Heath’s company, which concluded that 

17 hectares of land is required for retail and other commercial 

activities. 25 

 

 And I did not carefully cross-examine him on that, I think I should have 

highlighted this better than I did.  What I did was I had my expert, 

Mr Cullen, I just want to say, I tried to bring someone who is highly 

regarded throughout Australasia to see if he could help you with this, I 30 

did my best to produce the best people to talk about it. 

 

  [1.45 pm] 

 

 Mr Cullen and his slides in his opening, at number 3, produced this 35 

slide and which he referred to that Property Economics report and what 

he said to you was, well, by the way the Council’s based its analysis of 

land area at least in an economic sense from Mr Heath, on his report, 

Property Economics, and he said 17 hectares is necessary but then he 

specifically made clear that did not include a lot of things. 40 

 

 Now I went searching for this document, it is part of the Section 32 

analysis used by the Council, I could not find it on the record even 

though their witness referred to it, and what’s more, I think that the 

page that he took a bit of, I do not think that was a fair thing to produce 45 

to you, that bit of the page, so as part of my submissions, I have 
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produced not only the full page which should be in front of you as an 

added document – I am just going to ask if it is, it was a single – it was 

my submissions and I ended up a single page, it was not attached to the 

submissions, it was separate so you could hold it in your hand – no, I 

have got some more copies of it.  There was three things and then I 5 

handed up – good thank you, it is just being provided now, can I just 

pause for you to get it – and what’s more, what I have done is I have 

produced to you the full report, I have run off one copy, my apologies, 

in case you already have it but I asked today and have been told that, at 

least by Mr Stevenson, he does not think you have a full copy of it, and 10 

I think you should have it as a document on record. 

 

 I am not sure how I deal with that now, but I am just alerting you to the 

problem, and in this document what Mr Heath was doing was saying, 

by 2041 under land requirement, the determined total net additional 15 

retail land requirement can swap catchment with, by the way, is the 

Halswell area, it is  just over 17 hectares. 

 

 Then he goes on to say this would be an analysis and which there 

would be two neighbourhood convenient centres of around two 20 

hectares each and the one new sub regional centre which is the one we 

are dealing with, 12 to 13 hectares.  And I thought I would just point 

that out because Mr Cullen said in his evidence, 17 hectares, and then 

he said, by the way, you have got 17 hectares, you need to add on at 

least 30 percent for roads and he had one other thing as well, and it is in 25 

my submissions, but at least roads, 30 percent, that would bring you up 

to 22 hectares.  

 

 I think the better way to read this now that I look at this, is that you 

have got 12 to 13 hectares so this is what I say in my submissions, but 30 

not only have you got to add on for roads, all of those things that are 

mentioned in that last sub paragraph have got to be added on, so that is 

recreational use, there is public walkways, cycle ways, public parks, 

sports field, community facilities, the libraries, all of the community 

stuff, infrastructure roads, we talked about water, wastewater, the 35 

utilities like industrial and trade activities if deemed appropriate.  

 

 So I think that that did not get us exactly to 17 unless you make an 

assumption that 12 to 13, as I have done, add on 30 percent for roads, 

gets you to just about 17 and certainly if you add on all of the others, it 40 

gets you to more. 

 

 And I think that if you go back to Mr Stevenson’s evidence, what he 

says is that 17 hectares is required for retail and other commercial 

activities, so my point is that even Mr Stevenson is saying, you need 45 

17 hectares for the retail and commercial activities, it does not exactly 
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come from this, I say, doesn’t come from this, it is wrong, but even he 

is saying that does not include some things that you need to provide, 

and if you think I am wrong in that, just read his next paragraph, 25.4.2 

and that tells you – at 25.4.1 and that is what I make the comment in 

my paragraph 2 on that page 4.   5 

 

 So what I draw from this is that I think I have not helped you as much 

as I could have in cross-examination to get to the bottom of this, I am 

sorry for that, tight timeframe, I do not think that excuses me but then I 

do not want all the blame laid on me because Mr Cullen was not cross-10 

examined by anyone else on that slide he put up, so it is not as if 

anyone else came and said, well hold on, you are wrong about that and 

here goes the cross-examination to prove it.   

 

  [1.50 pm] 15 

 

 But what I do think though, and I say this to the Panel, is that you need 

to have that the Council has relied upon reports from Property 

Economics Limited as part of its section 32 analysis referred to as the 

basis on which its planner forms a view about land area, you need the 20 

documents.  And there needs to be a way in which even now if there is 

a contest we find our way through it.  

 

 What I say, the only conclusion I can draw at the moment for you, is 

that it is not right to say that economic evidence itself on the evidence 25 

leads to the need for just 17.3 hectares, that is my point.   

 

 Now, I didn’t have economic evidence, we don’t want to go into why I 

didn’t have it, you are lucky I didn’t have economic evidence, it was 

really directed a quite different inquiry, but I lost the chance for some 30 

discussion about that when it was taken out.  So what I had is, I really 

had evidence from Mr Cullen and Mr Mentz, and that’s the second kind 

of evidence I have talked about there.  I have called it the evidence that 

came from urban designers. 

 35 

 It is hard to put Mr Cullen into a particular camp, I just want to say that 

Mr Cullen sits as an expert overseeing economic urban design, the 

whole lot, and he participated in all of those caucusings and he brings a 

wealth of experience in that, but certainly he understands about the 

urban design but he had strong views on what it takes to get the 40 

outcome that he thinks is necessary from the objectives and policies. 

 

 But in that, the first thing I want to say is, I want to acknowledge that 

Mr Mentz seemed to go down a bit like a lead balloon with you.  That 

hurt, because he is so highly regarded, seemed to stem from some 45 

comments that he made, I thought that it was probably rather fair that 
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Mr Winchester started to say, or he said “it won’t work, it won’t work” 

and Mr Winchester would say “well what experience have you got to 

say it won’t work, what’s you qualifications to say it won’t work?” 

 

 So he may have brought some of that on himself, but nonetheless I did 5 

want to make the point, Mr Mentz’s design is not to prove what the 

centre was going to look like Mr Mentz I got in to try and see if a 

highly regarded urban designer could fit the kind of centre that we 

thought was being called for by the objectives and policies on that 

amount of land.  It was a test thing.   10 

 

 And now of course he has been criticised and I see in submissions, “as 

if he was producing the full design.”  But that was the whole purpose of 

it, to try and help you to the view that we think from an urban design 

point of view that you can’t do it properly on just 17.3 hectares.   15 

 

 Now, I make the point in my submissions, Mr Lunday thought 

otherwise.  Mr Cullen and Mr Mentz thought you couldn’t, I have got 

two witnesses, did I help you in cross-examination to come to the view 

of which was right?  I don’t think I did particularly help you a lot, so I 20 

tried to net from what I did do some things and themes that might help 

you, because you might have already formed a view. But if you haven’t 

and you are thinking about it still, I wanted to just make two or three 

points that might assist. 

 25 

 So one of them I make is this. That I think that they were after 

something different, yet the starting point was that everyone is talking 

about a town centre. Judge, as you noted, not a word used in the policy.  

But what they seemed to say is that a town centre is envisaged here is 

something we haven’t seen for a long time, it is new and different, it is 30 

not a mall and it is not a big box spread out, it is something a bit 

different we’re calling for. That is what we take from the objectives 

and policies. 

 

  [1.55 pm] 35 

 

 I am not going to go through them all and take specific words, I tried to 

do that in my opening and I tried to get my witnesses to refer to 

specific objectives and policies. So there is a little doubt because I 

think it comes down to the fact as to whether or not there is such a 40 

thing as a hybrid that can work, and that that would meet the objectives 

and policies, in which case you don’t need all of the land that we are 

talking about. I accept you need less. 

 

 So in the end I have brought it down to just two or three points that I 45 

want to make, first is that in determining that an urban design level that 
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the land was sufficient, we got examples of the knolly of this centre 

overlaid on other centres, both here or in Australia, and my evidence 

says that those overlays onto other centres were different kinds of 

centres than what we should have in Halswell.  What we should have in 

Halswell is what the objectives and policies, particularly the policies, 5 

are calling for, and that is something which involves the use of more 

land.   

 

 That is the first thing, and I mention of course in particular in my 

submissions Mr Lunday using Rouse Hill where he completely forgot 10 

about an underground car park.  So remember Mr Mentz put it aside 

and said this is what it would look like, well there was different 

variations on that I know, but that was it.  I think I even conceded that 

that might have been a town centre, my witnesses said afterwards “Mr 

Hardie, did you not read our own evidence, we don’t think Rouse Hill” 15 

again, even as it has been designed is exactly what has been called for 

by the objectives and policies here.  

 

 So I think we are not looking at like with like we are looking for 

something different. 20 

 

 The next thing is this.  I am going to what it is that we are looking for 

and at my paragraph 14 I have highlighted some cross-examination 

from Mr Winchester’s cross-examination of Mr Cullen.  I say it is at 

page 1535.  And this is a theme that came out in our evidence, which 25 

was you don’t want a mall.  Town centres are spread around the public 

realm environment, you offer a range of businesses at a range of price 

points as a consequence of that. A mall story is about maximising retail 

rent and having very little association with the public realm.   

 30 

 And then again in answer to Mr Winchester’s next question about 

philosophical difference preference, the philosophical preference is 

based on the fact that one, generates just low wages and low economic 

output, the lowest wages of all categories being retail and food and 

beverage services, and the other being towns generate a much higher 35 

economic output in the form of mixed use other jobs, higher paying 

jobs.  There is a consequence of those jobs being attractive to an active 

and vital urban environment.   

 

 So we were talking about that theme that came from my evidence and 40 

whether or not 17.3 hectares can generate that, and that’s what I think it 

comes down to. 

 

 So the last thing I made comment about, particularly about evidence, 

was the interaction between Sir John Hansen and Mr Cullen again.  45 
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Now I am thinking that might again be you, Judge, just let me come to 

it. 

 

JUDGE HASSAN:   Paragraph 15. 

 5 

MR HARDIE:   Yes, my paragraph 16, and there I talk about the transcript at 

1502, I just want to get to that if I may.  So it was you, Judge Hassan, 

and I think what you were saying to him, and I have paraphrased, so 

you see I’ve used those words is that you were saying to the witness 

“look, you’ve got a spread out area, you could have this thing called a 10 

hybrid, it could be some higher rise development and you could still 

have a main street, and wouldn’t that be possible?” and you pushed him 

on that, and he conceded the answer was “yes”. 

 

 There is a different way this can go to get you an area of land which is 15 

less from the 27 hectares that we are suggesting.  But his final words on 

that were, and I think that was pretty crucial – it’s 1555, my apologies, 

I have read the wrong thing. 

 

  [2.00 pm] 20 

 

JUDGE HASSAN: You have got a quote of I think at the end of your 

paragraph 15. 

 

MR HARDIE:   Yes, 155 - - - 25 

 

JUDGE HASSAN: When he says you couldn’t have anything other than a 

mall. 

 

MR HARDIE:  No.  Yes, he is acknowledging your point, no but my point is 30 

simply this.  You cannot deliver anything other than a mall on the land 

area you have provided for in the Council’s ODP.  Now there goes the 

contest. Someone is saying it is, you can, and us saying, us, TDS, 

saying you can’t.  Where do you go?  Well, what I would suggest to my 

final point is that you don’t have to agree to give TDS everything it 35 

seeks.  You could stick with the 17.3 hectares and just leave it at that.  

But what you could do is you could allow for the fact that these two 

experts have made some very valid points that are based on their 

analysis of the objectives and policies.  And you could give something 

more. You’ve got anything in between 17.3 and 26, it is all open to 40 

you.  And I haven’t come in today and said, well compromise – do this 

or that.  What I am asking you to do is as a Panel, reflect on the fact 

that we do want something.  Give it an option.  Give it a chance to be 

something different.  Give it more than 17.3 hectares.  I do not have to 

produce a plan with an exact line.  You can just say “we’ve decided on 45 

an area which is suitable.” I have made the point in my submissions, 
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every hectare you add does something to assist the delivery of what we 

think the objectives and policies are calling for. Which is a town centre, 

something new, that has not been seen in this country for some time. 

 

 Now just the very last thing, Mr Calderwood, could you mind standing 5 

up please.  I said I would introduce Mr Calderwood last time he was in 

Auckland he couldn’t be here, I will just do the courtesy of pointing 

him out to you. That is the person I was talking about as being the 

owner.  I just want to say this about ownership.  It is in two hands.  

Both owners are committed to good outcomes trying to achieve this. 10 

One owner, this could be done - - - 

 

SJH:   Thank you Mr Calderwood. 

 

MR HARDIE:   Oh yes, you may sit down now Mr Calderwood I just wanted 15 

to introduce you. 

 

SJH:   Thank you for coming. 

 

MR HARDIE:  One owner thinks that can be done in 17.3 hectares and has 20 

supported the Council. Another owner thinks that it requires more.  

There is a situation which has been suggested that it might have some 

land, that it takes a while to be used up.  Remember both owners are 

committed to the outcome.  They are committed to having some land 

inefficiently used potentially for a while to achieve this kind of 25 

outcome, something new and different.  So I do not think inefficiency 

in land use in itself is an issue if the landowners are prepared to enable 

that to happen to get an outcome which they think is what is being 

sought by the objectives and policies. 

 30 

 So what I have not done in these submissions, I attached them in case 

you wanted me to go back to them in any shape or form I have attached 

the more relevant ones but I have not chosen in my closing submission 

to go back over them.  I have laid them all out earlier and I am here to 

answer your questions. 35 

 

SJH:   Thank you, Mr Hardie, Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you, Mr Hardie. 

 40 

SJH:   Ms Huria? 

 

MR HARDIE:  Ms Dawson I wasn’t sure whether you were involved in this 

debate? 

 45 

MS DAWSON:   I’m not, so I just said no questions. 
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MR HARDIE:  Okay, that’s all right, I just – well I’m perfectly, my client 

would have been perfectly happy for you to have been involved. 

 

MS DAWSON:   Yes I know. 5 

 

MS HARDIE:   I understood you ruled yourself out. 

 

MS DAWSON:   I did rule myself out, I thought it was - - - 

 10 

SJH:  Oh I am sorry, yes. 

 

MS DAWSON:   No that’s fine. 

 

SJH:   Yes.  Judge? 15 

 

JUDGE HASSAN:   I don’t think I’ve got any questions.  I think you made the 

position clear that in effect it’s in our hands as a matter of judgement. 

 

MR HARDIE:   Yes.  I think it is sir. 20 

 

JUDGE HASSAN:   Thank you. 

 

  [2.05 pm] 

 25 

MR HARDIE:   I think actually it is just which of these better gives effect to it 

all and you may have made up your mind already but if you reflect on 

it at least you’ve got it all in front of you.  The only thing I did wrong 

was I could have explored better, we all could have, what happened to 

how the section 32 analysis translated into 17.3.  I mean I was worried 30 

because it was actually 19 and I was told later it was a mistake and it 

was meant to be 17.3.  I haven’t produced any evidence to say it wasn’t 

a mistake but of course I found that out somewhere down the process 

so I am troubled by how we got to that 17.3 and I don’t think it’s 

exactly clear on the section 32 analysis. 35 

 

JUDGE HASSAN:   I suppose I’ve got, I did have one further question.  This 

report you have given us an extract of is a Council report? 

 

MR HARDIE:  It’s a report prepared for the Council as part of its section 32 40 

analysis for this process. 

 

JUDGE HASSAN:  And I have seen the section 32 report which I have read.  

Is it part of that? 

 45 
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MR HARDIE:   I understand – I am told by Mr Stevenson it is part of that and 

he has referred to it certainly directly in his evidence, as the basis on 

which he forms his judgement. 

 

JUDGE HASSAN:   Yes. 5 

 

MR HARDIE:  In fact can I say sir he refers to two reports.  There is a much 

earlier one.  That is the later one.  There is even I might say, a peer 

review of it as well but I couldn’t find any reference to that in the 

evidence so I didn’t think it was proper to take the Panel to that. 10 

 

JUDGE HASSAN:  Mr Winchester, just, you may want to check, but to the 

extent to which it is referenced by your witness would you mind 

making it available to the Panel if possible. 

 15 

MR WINCHESTER:  Absolutely, sir.  No it is referenced but not attached to 

the section 32 and I am not exactly sure what it relates to but I do have 

a suspicion and I will take instructions on it and address it in closing 

but it may have related to the preceding plan change rather than this 

process. 20 

 

SJH:   Yes, just so we can put a page, I understand. 

 

MR HARDIE:   Sir, I did provide the whole of the document as well to Madam 

Registrar because I thought just producing a page was inappropriate so 25 

I got one copy of that whole document that’s available. 

 

SJH:   We have it there. Well is there any objection to us having it, that is the 

real problem. 

 30 

MR HARDIE:   No, not at all sir, no. 

 

SJH:   Okay thank you.  So we’ll just – you don’t need to bother about - - - 

 

MR HARDIE:   Thank you. 35 

 

SJH:   - - - getting copies made from that and we should note it as Exhibit 28. 

 

EXHIBIT #28 PROPERTY ECONOMICS – SWAP CATCHMENT 

RETAIL ASSESSMENT – NOVEMBER 2012 40 

 

MR HARDIE:   As the Panel pleases. 

 

SJH:   Thank you.  Dr Mitchell? 

 45 

DR MITCHELL:   No I’ve got no questions, thank you, sir. 
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SJH:   Thank you, Mr Hardie, Mr Radich. 

 

MR RADICH:   Ms Appleyard, sir. 

 5 

SJH:  No we have just had a notification, she is applying for leave to file 

written submissions. 

 

MR RADICH:  Thank you very much, Your Honour.  Well there are written 

submissions, I think you have copies do you? 10 

 

SJH:   We do have copies, yes. 

 

MR RADICH:  Some spare ones there if anyone needs them, if I could just 

identify the salient parts of the submissions. The introductory 15 

paragraph if I can start by looking at number one. I won’t read these 

submissions of course by any stretch but just to emphasise this 

particular paragraph the focus of the Crown in these proposals is 

captured by these two provisions with respect in the strategic 

directions’ decision, the objectives there.   20 

 

 The recovery and stimulation of commercial and industrial activities in 

a way that expedites recovery in the long term economic and 

employment growth to enable rebuilding of existing business areas, 

revitalises centres, makes provision in greenfield areas and which 25 

recognises the need to revitalise the central city in particular as the 

primary community focal point for the people of Christchurch.   

 

 And that is my endeavour, to try and bring the various points made in 

those objectives together. So as mentioned in opening as I say in 30 

paragraph 2 the focus for the Crown has been on the framework for the 

Central City and centres’ based approach through the LURP, the RPS 

and the strategic directions objectives.   

 

 It’s wanted to ensure that that was in place, it’s satisfied that it was, it 35 

wanted to be sure that the framework is enabling, and as we’ve said in 

evidence and in opening there were concerns at the outset about the 

enabling nature of it, those concerns don’t exist at the moment, the 

Crown is satisfied that the proposals provide as I say in pre – well for 

the centres based framework that there is reduced reliance on 40 

consenting.   

 

 It is satisfied with the other matter that was concerning it, it was a small 

point but it was the Halswell KAC Outlined Development Plan access, 

that’s now been resolved so that the third access we’ve shown to be 45 

flexible.   
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 So there are just three remaining points for the Crown set out in this 

page and the next.  The first is the interest it has in exploring further the 

controlled activity status.  These points have been covered with you by 

my learned friends this morning, I’ll just touch on them as well, the 5 

three options for that possible status for urban design. 

 

  [2.10 pm] 

 

 The second point over on page 2 is, Urban Design Assessment Matters, 10 

if they remain and certainly they will as a fall-back I’m sure for 

restricted discretionary assessments and that is that there be a small 

number of outcome based matters. 

 

 And thirdly, the prospect of a “simplified structure,” given that so 15 

much of the repetition has now been reduced and the plan is a very 

different looking plan, the tables may not be appropriate, it may be 

easier to set it out in a more concise format, and Ms Whyte produced 

the beginning through exhibit #1 of the way in which that might look – 

I think there was some discussion about the notion of further work 20 

being done on that after the hearing itself was over and certainly the 

Crown’s willing to participate in that further work if that becomes 

relevant. 

 

 So these submissions do several things as I set out in paragraph 4. They 25 

summarise the higher order documents – this was done in opening, but 

this is brought together just in a couple of paragraphs now. Also the 

views expressed by the Courts on centres’ based approach, the 

evidence on the centres’ based approach, the three points that I’ve just 

made. 30 

 

 The one point that stuck for the Crown which was Mr Bligh for 

Gelita’s concerns about community correction facilities and office 

developments in those facilities, and industrial zones – we’ll touch on 

that – and then this conflict point, I don’t think there’s any think of it, I 35 

think the point’s been made very clearly and the Crown just sets out 

some authorities and principles in case they’re of help to the Panel and 

I’ll touch on them at the end. 

 

 So the higher order documents on page 3 of the submissions, what 40 

we’ve sought to do here is to bring together in just a few paragraphs the 

points that are made in them. There’s been a lot of bandwidth given to 

this, quite rightly and in the opening that took up many pages, but 

really it comes down to these few points I think if you really distil it 

and just to look at paragraph 5, they seek to foster economic prosperity 45 

in Christchurch, they seek to “revitalise,” it’s an important word that, 
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greater Christchurch is part of a prosperous region and they recognise 

that recovery needs to be expedited and that business and economic 

prosperity is central – it’s no business as usual plan – there is real need 

to be directive and to be, to a degree, controlling. 

 5 

 And so in order to achieve that – I’ve set out in A, B and C the way in 

which those documents look to deal with expedited recovery and 

prosperity – I’ll read them if I may because they are an accumulation of 

all of the points made in the provisions that are footnoted, so they seek 

to facilitate the recovery and redevelopment of the CBD as the focus 10 

for economic, social and cultural activities, through avoiding unplanned 

expansion of other areas – urban areas – while supporting the existing 

network of centres. 

 

 Secondly, seeking to ensure that sufficient and suitable land is provided 15 

for development, to enable the rebuilding of existing and industrial 

activities and comprehensive developments and existing business areas 

and on brownfield sites and then the need to optimise infrastructure - 

finally over the page, the need to enable rebuilding to go ahead without 

unnecessary impediments. 20 

 

 I’ve then endeavoured to summarise in three paragraphs the legal 

principles covered in opening – I won’t go through it now, but the point 

made in the National Investment Trust case about variation 86, setting 

its face against that which was previously uneven and ad hoc, and the 25 

Kiwi Property case making the point that there was prominence then 

but there’s even greater prominence following the earthquakes, given 

the effects of the policy implications of these higher order documents. 

 

 Now the evidence, I won’t repeat anything that was said at opening 30 

where the evidence for the Crown on the centres’ based approach was 

identified in a little detail, but on page 5 some of the key figures that 

came during the evidence are given. I won’t read them all, but I look at 

the way in which for example employment dropped and it’s slowly 

rising again in the central city, that is to say, B talks about office stock 35 

and suburban office stock, the way in which that dropped following the 

quakes. 

 

 The finance sector issues in C from Mr Osborne’s evidence, the retail 

employment issues in subparagraph D from Mr Heath’s evidence, 39% 40 

drop in proportional market share. Mr King’s GDP dispersal costs of 1-

3% of GDP, Mr Osborne valued in the middle of the range at about 

$450 million, and the fact that over the page with the new construction, 

proposed construction for CBD office stock, there’s likely on Mr Ogg’s 

estimates to be a 42% vacancy, which of course led him to say that, 45 

“Not all of it will be built” and in fact rents are coming down, 
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incentives are being offered or inducements as a consequence, that’s 

the market in action loud and clear as a result of recent activity. 

 

  [2.15 pm] 

 5 

 So the point we make in 12 is that, with all of those things in mind that 

the need for recovery, the steps that have been taken to date, the 

evidence you have on those things, the turnaround won’t be easy, it 

needs all the help it can get. It needs, as we know, rentals are coming 

down but there’s that lack of B and C grade space, that’s a challenge in 10 

its own right, even despite the reductions and inducements. 

 

 People are now making decisions about whether to shift back, Mr Ogg 

gave evidence during the hearing of the fact on average leases of four-

five years post the earthquakes were put in place, and so now is the 15 

time for people to make these decisions to return or go elsewhere or 

stay, it’s the critical time. 

 

 So the objective as we say in 13 is to ensure that Christchurch’s 

centres, as a whole, are operating efficiently again, primacy to the 20 

CBD, but not to take away from the other centres, and that those in 

most need of recovery – and the CBDs one of them – are assisted to 

that end. Centres don’t operate on a mutually exclusive basis, it’s a 

point that is important to make, and the market in which they operate is 

limited. 25 

 

 And I refer in 14 to a point that was put and it’s put in various ways but 

here’s one way in which it was put when my learned friend, Mr 

Bartlett, referred to something Dr Fairgray had said and had been 

quoted as saying by the Environment Court and a plan change 22 30 

decision that, “Retailers make their decision based on the whole market 

and where best to serve that market”, they know their markets, they can 

be trusted – that’s true, retailers do know their markets – but while that 

may result in a grouping of certain types of stores and certain places, 

large scale in some places, boutique and others for example, all 35 

retailing is competing to entice customers to spend their limited dollars, 

as a limited pool of money that each of us has and that the pushes and 

pulls on it come from each of the centres. 

 

 So as Mr Heath put it at the very top of page 7, he said: “What I would 40 

say is that all centres are competing for a set quantum retail expenditure 

available in the market within Christchurch on any given year,” and so 

with that in mind and where recovery as here is front and centre, a very 

directive approach, in the Crown’s submission, is warranted. 

 45 
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 Mention in paragraph 15 now the Christchurch Central Recovery Plan 

and some mention was made on page, I think it was 105 of this plan, to 

the quote that’s there at the bottom of paragraph 15 that there’s a 

compelling case for continued investment in the central city, it is not 

considered necessary or desirable to restrict suburban development to 5 

achieve the aspirations of the CCRP, the Central City Recovery Plan, a 

couple of points about that. 

 

 First, that was a plan that only ever sought to regulate the central city, it 

didn’t have a broader reach, so it was only looking within the four 10 

avenues or the central city parameters. And secondly, as I say in 16, 

you’ve heard from both Mr Osborne and Mr Heath who have said that, 

that may be a point there and it was point made just in the commentary 

to the CCRP but their views differed. 

 15 

 Mr Osborne thought that restrictions on suburban development were 

needed, Mr Heath on retail, the views of Mr Heath were related 

directly, I think it was a result of your Honour, Judge Hassan - - -  

 

SJH:   Could I just ask you something there, Mr Radich? 20 

 

MR RADICH:   Yes, sir. 

 

SJH:   What evidence do we have that any of the KACs, excepting Eastgate, 

are actually in need of some of assistance - - -  25 

 

MR RADICH:   Recovery, yes, sir. 

 

SJH:   - - - or lift up or whatever? The evidence seems to be the contrary, 

they’re all booming. 30 

 

MR RADICH:  That’s a very fair comment, sir, and I think the bit in brackets 

there when we talk about – where do I have it? Maybe on a different 

page – those centres that are in need of recovery, I think the evidence 

you have is primarily limited for central city - - -  35 

 

SJH:   And Eastgate. 

 

MR RADICH:   And Eastgate, that’s right, sir. 

 40 

SJH:   Which was quite compelling in relation to both. 

 

MR RADICH:   It was, sir, yes, I accept that entirely. 

 

 Yes, so 17, just on the same point there was the property economics 45 

report that was referred to, where that in fact was looking at quite a 
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focused restriction of 500 square metres office development outside the 

central city, you discussed there Mr Stevenson’s evidence on that and 

he was looking for something broader than that limit would entail, but 

he accepted uncertainty, it’s the end of paragraph 16, that it would aid 

the recovery of the central city if there was that type of degree of 5 

direction. 

 

  [2.20 pm] 

 

 So certainly, as we say in 18, different witnesses have, and we have 10 

heard this through closing today, expressed very different views on 

benefits and detriments that can be achieved through different sizes and 

shapes within the KACs. There was only one witness that the Crown 

could see when it went through the evidence carefully, that took issue 

with the centres based approach itself, and that was Dr McDermott, and 15 

my learned friend Mr Christensen indicated that the Crown’s 

submission perhaps criticised his case to some degree, I want to 

emphasise that the Crown’s submission does not seek to, did not seek 

to and does not criticise the MAIL or the KI commercial cases in 

themselves, it doesn’t take a view on them.  20 

 

 It challenged Dr McDermott because his evidence, I think as my 

learned friend Mr Christensen indicated or Mr Hardie I think indicated 

– no, it was Mr Christensen, that it went beyond the points that his 

clients were making directly and I have noted those points in a footnote 25 

there, footnote 40. The evidence was looking at challenging the centres 

based approach as a whole which went a great deal further than the 

points that he needed to make, and so for that reason the Crown wanted 

to discuss those points with him. 

 30 

 As we say in 19, the proposal for an unrestrained plan, which 

considered retail distributional effects on a case by case basis, that just 

seemed to be a general thesis, it wasn’t focused on Christchurch centric 

issues, it didn’t have analysis behind it, apart from employment 

statistics, and there were difficulties in explaining the mechanisms that 35 

a plan like this might put in place in order to achieve a retail 

distributional effects based approach, rather than the approach that this 

plan takes, which is overtly a policy directed approach, it doesn’t deal 

with retail distribution because the policies themselves are directive. 

 40 

 In answers to questions there were certain points that were accepted 

that are set out at the top of page 9, that it is not business as usual, that 

centres based does enable development in centres throughout the city, 

there is in fact sufficient office and retail space on offer and under 

construction and planned and that attracting further investment into the 45 
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city is important. They’re all points that the Crown sees as very 

important. 

 

 Move on now to the prospect of controlled or permitted activity status. 

There were three options that have been discussed with you this 5 

morning, I will just run through each of them. The first was ODP 

design guidelines and some of the evidence is given that discussed that 

point at the bottom of page 9 and over on page 10, the effect of that 

evidence really was that there was controlled, if that’s the right word to 

use here, support for it but the concern was that because developments 10 

change so much over their lives it may be unduly restricted to have a 

master plan that, from a planning sense, limits the way in which a 

centre can develop, but there was limited support for it in the event that 

it might be the basis for a controlled activity status.  

 15 

 There are some issues around the vires of this sort of mechanism, 

which I have set out in pages 11 through to 14 of the submissions. Now 

this is the sort of analysis were it to be relevant it would take a little bit 

of time to get through, but let me put it this way, that in both the 

Queenstown Airport case and in the case of the Auckland Unitary Plan 20 

effectively the same issue has arisen and in the Auckland Plan, as with 

Queenstown, there was the notion as notified that there could be a 

framework plan, this is the term used in Auckland, you would need a 

resource consent that would give you the framework plan, once you 

had the framework plan anything that was in accordance with the plan 25 

would probably be restricted discretionary and if something was not in 

accordance with that framework plan then it would be non-complying. 

 

  [2.25 pm] 

 30 

 The difficulty that the Auckland Unitary Plan Panel foresaw with this, 

and it sought an opinion from Dr Summerville QC, was that when you 

look at section 87A they require, for example, non-complying and other 

activities to comply with, and the words in those provisions are the 

requirements, conditions or permissions specified in the plan, and if 35 

you had something sitting outside the plan that you had to comply with, 

and it wasn’t a requirement in the plan and therefore in the Queenstown 

decision it was said that there was an ultra vires scheme, since that case 

the provisions in the Act have been amended, effectively they, under 

section 87A, now require even non-complying activities to comply with 40 

the requirements in a plan, so it makes it even a little more difficult to 

get around them, and because of that Dr Summerville concluded in 

advice he gave to that Panel that he thought it would be ultra vires, I 

have copies of that advice I can give out at the end if that’s useful, and 

a copy of the Queenstown decision. 45 
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SJH:   Yes, thank you. 

 

MR RADICH:   His view was the presence of an approved framework plan is 

not a requirement in terms of section 87A, therefore it can’t hit one of 

those essential features of section 87A for a non-complying or for any 5 

other status activity, it must be ultra vires.  

 

 The Council in that case has filed a memorandum, and I have a copy of 

this too, that disagrees with that and it said that what has happened 

here, in fact there was a change over the notified version, the notified 10 

version effectively required compliance with the framework plan, so it 

became the rules, whereas the change was to require the presence of an 

approved framework plan, not compliance with it but just the presence 

of it, and the Council has said, in my submission, with some force in 

Auckland that it doesn’t see the existence of it, the presence of it, as 15 

offending the provision in question. It is not a requirement – well, 

either it isn’t a requirement that there be such a plan and only that, or it 

may well be that it’s not a requirement because the words in section 

87A are any requirement and if it’s not a requirement then it’s not to 

say that one must only comply with requirements. 20 

 

 The point about all of this is, it’s vexed, it’s unresolved, the Auckland 

Council has said that it’s proposing to apply for a declaratory 

judgement to deal with the issue, whether or not it’s intra vires or ultra 

vires, that I think has been commenced as a proceeding. So it’s a 25 

remarkably, in my submission, useful mechanism to be able to have a 

plan like this if its existence, rather than compliance with it, is the 

touchstone, but it’s difficult from a vires point of view at the moment to 

know whether we would be falling foul of section 87A, and for that 

reason there’s caution from the Crown’s perspective on this 30 

mechanism. 

 

 The second, page 14, certification by a Panel, there seemed to be, if one 

looks at the evidence we have just set out parts of on pages 14 and 15, 

concerns about the Panel approach, just from a practical point of view 35 

it would be effectively a mini-hearing Mr Clease said in the bit that’s 

been quoted there anyway, there was caution, people thought it should 

only ever be advisory.  

 

 So the third is certification by an urban designer, which the Crown does 40 

support as a mechanism if a mechanism of this sort is to be used, and 

the mechanism would operate on the basis from understanding 

questions of the Panel and discussions from witnesses that there would 

be an urban design report prepared by someone on the Council’s list of 

designers and they would certify that certain outcomes have been met.  45 
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 Wording hasn’t been suggested, members of the Panel, by the Crown 

but it can be, along with other planners who might group to endeavour 

to do that, also there might be some thought given, and I haven’t 

suggested it in these submissions, as to how the urban design panellists 

might be chosen. 5 

 

 So the evidence on this particular option is given on pages 15 and 16 of 

the submissions, it is effectively supported I think by Mr Stevenson, 

Mr McIndoe, Mr Clease, Ms Whyte. Mr Bonis - at the top of page 17 -

thought it needed to be very clear as to the outcomes which were to be 10 

anticipated, and that is fair. Mr Phillips thought that it would enable 

people or encourage people I guess to work collaboratively over the life 

of the plan, he talked about, in paragraph 50, removing the potential for 

subjective debate, and that’s a big thing, that’s a big part of the whole 

notion of having a mechanism like this, incentivising good practice. 15 

 

  [2.30 pm] 

 

 Paragraph 54 I mention submitter representatives who have supported 

the approach.  Mr Lockie for Scentre, Ms McDonald for Kiwi Income.  20 

It is a practical option.  We go on to mention the same points 

effectively that were mentioned in Natural Hazards for certification 

therefore I will not repeat them, I have given them in closing in that 

proposal but have effectively repeated the key aspects of that case law 

for convenience in the paragraphs that follow on pages 19 and 25 

following, effectively the principles are as set out in 57.  “There must 

be no unlawful delegation and there must be sufficient certainty in the 

rule.” 

 

 And the cases again, which we went through in the Natural Hazards 30 

Proposal, do make the point that there needs to be that degree of 

certainty and some examples where there is certainty and some 

examples of where there was not are given. 

 

 I just pass over paragraph 65, the reference that is made in the 35 

quotation there from the EDS case to the expertise being used by Panel 

members in that case in terms of water quality and the point was, and I 

am just reading the last sentence of that paragraph. 

 

 “Given the expertise involved, it is inevitable it does not constitute a 40 

component of decision making that ought to be carried out by the 

Board” so it was okay to delegate to experts on that basis.  And so in 

67, we say the certification rule might avoid concerns about wholesale 

delegation of the Council’s decision making power potentially, there 

could be no delegation of decision making power if, and this is I think 45 

the key, a decision has already been made at the review stage here, but 
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the provision of an urban design certification issued, perhaps peer 

reviewed by Council approved urban designer, would be sufficient to 

appropriately provide for the urban design outcome sought by the Plan 

and therefore a more permissive activity status.  

 5 

 Controlled activity status is suggested by the Crown rather than 

permitted because it enables the imposition of conditions requiring, for 

example, that it be built in accordance with urban design certification.  

So one would say, for example, that it must be constructed in 

accordance with the urban design plan prepared by Ms X, and 10 

secondly, it enables the recovery of costs. 

 

 The urban design criteria, no surprise here, as in the Residential 

Proposal, that the Crown does wish for a smaller number of outcome 

focused provisions.  I know that Mr Stevenson and Ms Whyte have 15 

worked during the intervening period to improve the provisions 

between them, and I have not had a chance to see it yet, I suspect 

Mr Stevenson will have provided a revised draft of that in the 

submissions that my learned friend will present.   

 20 

 I do not think, despite the best endeavours, they quite got there but very 

nearly have, I think, so I think that the features are that were there to be 

an introductory paragraph that explained the fact that it is not a 

checklist, were there to be language that does not include checklist 

language like whether the development or the extent to which, each of 25 

which requires one to tick the box but language such as the Council 

may take into account the following matters, and they are outcome 

focused, then the Crown’s objectives would be satisfied. 

 

 But as I say, I have not seen where that has landed and so we will do so 30 

shortly. 

 

 Provides structure.  As I said earlier, a more condensed structure would 

better achieve the last three lines here of this paragraph that clarity, the 

conciseness, the usability that the expectations and the Strategic 35 

Directions Objectives require of us. 

 

 Just quickly, on page 23, Community Corrections Facilities. 

 

 Mr Bligh for Gelita confirmed that he did not have any objection to 40 

these facilities in industrial zones but wanted office components of 

them to be required to be ancillary. 
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  [2.35 pm] 

 

 But the small point here or the short point, not a small point, it is a big 

point here, is that office activity is associated inextricably bound up 

with every use of a Corrections facility, so whether it is non-custodial 5 

services, probation rehabilitation, integration, assessments, they all 

involve a large component of office such that one cannot split it out 

readily, and as Ms Legarth said in her evidence, and this is paragraph 

76, “The effects of Community Corrections Facilities are predictable, 

they can be readily managed by complying with the built form 10 

Standards, the approach is not inconsistent with the relevant objectives 

and policies and provides for significant social benefits” and there are, 

for example, existing Corrections facilities in industrial zones.   

 

 So this is not a point where there is any issue with the Council, that the 15 

Crown and Council are aligned, it was just to cover off the point by 

Mr Bligh that effectively one could not call an office component 

ancillary to these uses and the definition now of Community 

Corrections Facilities, has been modified and covers matters admirably. 

 20 

JUDGE HASSAN:   Mr Radich, just on that one point while you are there, but 

it would always be part of that facility? 

 

MR RADICH:   Yes. 

 25 

JUDGE HASSAN:   Yes - - - 

 

MR RADICH:   Yes, it would not standalone as an office, no way. 

 

JUDGE HASSAN:   All right – yes, okay, thank you. 30 

 

MR RADICH:   As an innovative plan, I guess the word ‘innovative’ is not in 

itself used in the Higher Order documents but our objective must be to 

be innovative in order to achieve the objectives that we are seeking for 

this city at this very important time. 35 

 

 The Proposals have come a very long way since they were notified and 

the Crown says that if the changes that have been made were able to be 

combined with controlled activity status for urban design, if that were 

possible, the adoption of a more consolidated structure, then there 40 

would be that innovation, it would really get there.  And I have used the 

words that had some resonance for Mr Hannafin from Generation Zero, 

he had, “To look past the loud demands of the present and to plan our 

city for the needs of the future.”  I thought they were good words and I 

have adopted them there with these thoughts in mind. 45 
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 The final point I make and I will not dwell on it for more than a 

moment, is the potential conflicts of interest.  Now the schedule to the 

submission sets out a little bit of law on them.  If I can just summarise 

the principles in this way and this is taken from that schedule.  The 

summary is at paragraph 81. 5 

 

 First of all, it goes without saying, that a judicial or a quasi-judicial 

decision maker must act in accordance with the rules of natural justice 

and their reasonably informed observer test will always be the one that 

is applied to whether or not there is any bias or conflicting interest. 10 

 

 So that is the first point in terms of being a possible touchstone. 

 

 Secondly, when we look at lawyers and I understand and accept 

entirely that lawyers have their own code that are not present for other 15 

disciplines.  But just to again, use this as a touchstone, there is a 

conflicting duty on our part to disclose all relevant information to our 

clients, the clients of the firm, whether they are clients of mine or one 

of my partners and not to use information that is confidential to a client 

for the benefit of any other person. 20 

 

 So there is that impossible conflict on our part quite often which is 

overcome through the use of what’s called, information barriers where 

the two parties would never even meet in the corridor to talk about 

matters. 25 

 

 But it is always going to be, even for lawyers, the standard of the 

impartial reasonably well-informed observer.  

 

 In terms of it is therefore the perception, it is the point, Mr Huria, that 30 

you were making to my learned friend, was the perception is the 

important factor and so these submissions are saying that is the 

standard that it is believed needs to be applied, whether it is a judge, 

whether it is a lawyer or, subject to the point I am going to make next, 

whether it is an expert witness in a case like this.  35 

 

 There are no relevant authorities and I am obliged to my learned friend, 

Mr Sadlier for identifying the decision of Thompkins J and 

McNaughton which seems to be useful.  That aside, there appear to be 

no relevant authorities that deal with the issue in terms of expert 40 

witnesses.  Suffice to say that if they are too close to their clients, then 

it all goes to weight rather than to admissibility. 

 

 But the point to be made here is that the reasonably informed bystander 

as a touchstone, as the lens through which the Panel or a judge or a 45 

tribunal looks, in order to determine whether there is a conflict interest 
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is the appropriate lens.  It is not a matter of just applying in my 

submission, an actual biased test, is this person actually biased, but the 

lens that is used and this is the perception point, is that of the well-

informed reasonable observer, but of course that observer is not just 

going to stand on the side lines and take a superficial look and say “two 5 

people from the same firm, that can’t be right.”  That observer is going 

to need to know all that you know as the members of the Panel. 

 

  [2.40 pm] 

 10 

 So I have set out, for example 83 they need to know the nature of the 

case for each party, the extent to which the points in each case differ, 

the extent to which they affect each party, the extent to which the 

disciplines of the members of the firm differ, the extent to which the 

evidence by one member is relevant to that of the other, whether there 15 

is any overlap.  And if there is an overlap is there in fact an information 

barrier protocol in place, such that the observer knowing that would 

understand that there wouldn’t be any impact on the objectivity.   

 

 And the point is made that even in the public service, and I mention in 20 

paragraph 86 the Auditor General’s guidelines on conflict of public 

servants that are cited also at footnote 120, and there are copies of the 

relevant pages of this that I will hand up as will, just with the points 

highlighted, uses the same approach to people working in the public 

service – it is the perception, it is the reasonable observer.   25 

 

 But the point is this, I don’t think my learned friend, Ms Crawford, and 

I are far apart at all in the way in which it would end, because as I say 

in 88, “the observer would for example be likely to conclude that the 

objectivity would be effected.” And if I can add these words in the 30 

same case, the same expert, or two experts from the same disciplines, 

from the same firm acted for different parties whose interests didn’t 

align, that they were completely crossing over. And if there were no 

information barriers in place then the reasonable observer may well 

draw a conclusion. 35 

 

 But the observer would be unlikely to conclude anything like that if 

there were different people from the firm, different disciplines acting 

for different parties on different and non-intersecting issues.  

 40 

 So it comes down to the question of whether, as members of the Panel, 

using as a lens the objective informed member of the public would 

think that there would be an effect of this sort, in which case if there is 

you would, and would be able to adjust the weight that is given to in 

evidence to be evident.   45 
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MS HURIA:   Mr Radich, can I just interrupt you just for a moment? 

 

MR RADICH:   Yes, of course.  

 

MS HURIA:   And on page 26 at the bottom when you referred to the Auditor 5 

General’s - - - 

 

MR RADICH:   Guidelines. 

 

MS HURIA:  That’s right.  I am just wondering where the impartial reasonably 10 

informed bystander, observer comes from.  I have heard it before but in 

the Auditor General’s guidelines they talk about “what an outside 

observer might reasonably perceive,” so an outside observer is quite 

different from a reasonably informed bystander. 

 15 

MR RADICH:  Yes, I understand the point.  When I look at the guidelines, as I 

say, I will hand them up, the point is made throughout them that one 

needs to look at it from the bystanders’ eyes – I am just trying to find 

one extract - the outside observer. When cases have dealt with that 

term, typically in terms in bias for judicial decision makers or 20 

arbitrators or tribunal members, they have always qualified those words 

with the need to for that person to be well informed. 

 

 They use different formulations, but for example they will talk about 

putting into the basket that the person holds all of the relevant facts that 25 

are known to the decision maker, so it is not so loose a standard as 

someone walking past or a lift conversation for example, where you say 

“hey, did you realise that there are two people acting in this case for 

different parties” when one would automatically say, “well, that can’t 

be right.”  It is more rigorous than that, and my submission is that here 30 

the same amount of rigour that tribunal members themselves would 

apply would be applied by the impartial bystander.  It is just that it is 

that lens that should be used to conduct the assessment. 

 

JUDGE HASSAN:  And do you think that that lens when applied, when you 35 

consider say those that are supporting the promotor of the regulatory 

instrument that that perhaps puts some emphasis on the importance of 

early disclosure for those that are actually seeking to participate in a 

process about that instrument. 

 40 

MR RADICH:  Yes, I think it is a very fair point, and anything at all that can 

be done, if there is a possible issue, to deal with it from the reasonable 

observer’s point of view is good, such as information barriers such as 

disclosure, anything else that can be done will cause the observer and 

therefore the Panel to say not so much of an issue for us now. But in 45 

the absence of it may be different.  
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JUDGE HASSAN:   Thank you. 

 

MR RADICH:  And they are the submissions for the Crown, if the Panel 

pleases.  5 

 

  [2.45 pm] 

 

SJH:   Thank you.  Ms Dawson? 

 10 

MS DAWSON:   I have no questions.  Thank you, Mr Radich.  

 

SJH:   Ms Huria, anything else? 

 

MS HURIA:   No, thank you.  Thanks, Mr Radich. 15 

 

SJH:   Judge? 

 

JUDGE HASSAN:  No, you covered my one question which was about offices.  

I guess thinking about cunning plans with the Ministry of Justice and 20 

other things and perhaps putting your back office functions into the 

Styx if you like.  

 

MR RADICH:   Yes, I see, thank you, sir.  

 25 

SJH:   Dr Mitchell? 

 

DR MITCHELL:  I do have a question, thank you Mr Radich.  My paragraph 

numbering seems to be one different. 

 30 

MR RADICH:   I am sorry, I marked up that - - - 

 

DR MITCHELL:  Mine is at paragraph 68, I don’t know if it is 67 or 68 or 69, 

it is at the end of the certification provisions where you say that “the 

advantages of a controlled activity over a permitted activity” you said 35 

in your a) and b). 

 

MR RADICH:   Yes. 

 

DR MITCHELL:   I just want to just tease out that a little bit more and say if 40 

you had a permitted activity rule that said if you had certification the 

activity could proceed provided that it was then followed, why would it 

need a resource consent at all? Because the whole purpose of the 

certification is to give it a tick, or is there something more subtle to the 

point that you are making? 45 
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MR RADICH:   Possibly.  I don’t know if subtle is the right word, sir.  But the 

point I make I think is that if there is a condition that requires it to be 

built in accordance with a particular plan then there is come back, and 

then there is the ability for the Council as well to recoup costs.  I don’t 

think I’m saying anything more than that.  I think at the end of the day 5 

it may be the same effect. 

 

DR MITCHELL:  I want to come to the second one about that what are the 

costs that the Council would incur? 

 10 

MR RADICH:   Monitoring. 

 

DR MITCHELL:  But there is nothing to monitor. Why is it any different from 

any other permitted activity that says you have got to meet 40 decibel 

noise standard or - - - 15 

 

MR RADICH:   If it’s a condition and it is controlled therefore there might be 

some monitoring that you would want to do as the thing gets built, but 

if it’s permitted - - - 

 20 

DR MITCHELL:   So what would you be limiting control to? 

 

MR RADICH:   Ensuring compliance with a particular urban design. 

 

SJH:   As certified. 25 

 

MR RADICH:  As certified, sir, yes.  So if it is simply the question, I guess in 

a philosophical sense of saying – okay, if there is an approved Panel we 

just satisfy that the members of that Panel are approved, they know 

what they are doing, they understand the criteria, the tick is enough to 30 

be permitted, and I understand that entirely.  And I understand entirely, 

sir, your questions with which I agree in terms of what’s the difference 

that and then someone within the Council doing the same thing under 

restricted discretionary regime.  So I certainly see that point. 

 35 

 The point being made here about the possible advantages of a 

controlled activity status is that it just enables the Council to ensure that 

in fact what is built complies with what it is that was ticked. 

 

DR MITCHELL:  If you have got a permitted activity that requires compliance 40 

with the noise standard you don’t need to ask the Council anything you 

just go and do it. 

 

MR RADICH:   That’s standard. 

 45 
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DR MITCHELL:  And the Council can still, in response to a complaint or in 

response to its own initiative, can go and measure something and say – 

actually it doesn’t comply, and it can still enforce the permitted activity 

rule, can’t it? 

 5 

MR RADICH:   Yes. 

 

DR MITCHELL:   It just seems to me it defeats the purpose of the exercise. 

 

MR RADICH:   That’s fair.  10 

 

DR MITCHELL:   Well unless I am missing something.  

 

MR RADICH:   No.   

 15 

MS DAWSON:  Maybe if I can something similar.  Look, I mean similarly if 

someone has a height standard to be met and a recession plane to be 

met and a setback from boundaries, you don’t get a consent with a 

condition that says you have got to do those things, what you do is 

lodge a building consent and someone says it meets this, it meets this.  20 

So with a permitted activity you hand in your building consent plans 

with your certification certificates, and they tick it off.  

 

MR RADICH:   Yes. 

 25 

MS DAWSON:   I mean that’s a bit simplistic, but the concepts the same. 

 

MR RADICH:   I think that is fair, ma’am. 

 

DR MITCHELL:   There’s experts in urban design here. 30 

 

MS DAWSON:   Well, no, but it is the certification that you have is the thing - 

- - 

 

DR MITCHELL:   Yes, the certification is the tick, absolutely.   35 

 

MR RADICH:   Yes, I was just going to make the point that my learned friend, 

Mr Carranceja, was making to me just now, but I think the way it is 

evolved is the concern about possible subjectivity inherent in the 

criteria.  So we come from a position at the moment where the criteria 40 

are there as part of restricted discretionary assessment.  They are very 

subjective, they are very long, and the concern sits there, but the notion 

is even if one tightens them up considerably it is a difficult task.  The 

Crown says it can be done but how does one make them an objective 

sufficient for permitted activity status?” And I guess it was just, that 45 

residual concern that causes the notion that we’ve recorded here, that 
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controlled activity might just enable that check. But having said that 

out loud, the point you make is a very fair one and the context of it, 

because it’s a tick or it’s not 

 

  [2.50 pm] 5 

 

DR MITCHELL:   And I would have thought that the King Salmon decision 

where it talked about “subjective criteria”, at least partly addresses that 

issues, doesn’t it? 

 10 

MR RADICH:   Yes. 

 

DR MITCHELL:   It didn’t say “you had to have a number that you could go, 

4.9, yes I’m less than 5”? 

 15 

MR RADICH:   Correct. 

 

DR MITCHELL:   It said “the experts have to exercise their judgement - - -  

 

MR RADICH:   Yes. 20 

 

DR MITCHELL:   - - - within their sphere of expertise” and they’re expected 

to be able to do that. 

 

MR RADICH:   To do that and more so than a Council Officer ever could and 25 

therefore that’s why they’re there, so that’s right. 

 

DR MITCHELL:   It would seem to me that making it a controlled activity 

actually largely defeat the purpose of the initiative to be expressing my 

thinking out loud. 30 

 

MR RADICH:   Yes. 

 

MS DAWSON:   And the two things we were talking about, are actually two 

different. Putting of conditions on and therefore enforcement is one 35 

aspect - - -  

 

MR RADICH:   Yes. 

 

MS DAWSON:   - - - whether or not the standards can be written 40 

sufficiently/objectively, to be the basis for a certification, that’s a 

separate - - -  

 

DR MITCHELL:   That’s a separate issue. 

 45 
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MS DAWSON:   - - - exercise and that’s where we’re looking for help with 

that, but we understand that that is something that needs to be done I 

think as Mr Bonis said “very, very, very carefully”. 

 

MR RADICH:   Yes. 5 

 

MS DAWSON:   Yes. 

 

MR RADICH:   Yes, and yes certainly, if that can be done - - -  

 10 

DR MITCHELL:   Okay. 

 

MR RADICH:   - - - then I accept entirely the point. 

 

DR MITCHELL:   I wasn’t trying to be argumentative. 15 

 

MR RADICH:   No, no. 

 

MS DAWSON:   And it will be. 

 20 

DR MITCHELL:   I was trying to - - -  

 

MR RADICH:   No, it’s very helpful to have the conversation thank you, yes. 

 

MS DAWSON:   Because it will also be about the care with which the 25 

certification, but “what is it”, that is a certification. 

 

MR RADICH:   Yes. 

 

MS DAWSON:   Presumably it’s a certificate that has a plan attached - - -  30 

 

MR RADICH:   Yes. 

 

MS DAWSON:   - - - that this is the thing that has been certified. 

 35 

MR RADICH:   That’s it exactly it, ma'am. 

 

MS DAWSON:   But that’s (INDISTINCT 1.54) which, yes. 

 

MR RADICH:   I think that’s exactly it – and having given that a fair bit of 40 

thought, I think would have to be exactly that. 

 

MS DAWSON:   So whoever helps us needs to work through those sort of 

issues pedantically I guess. 

 45 
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MR RADICH:   Yes, there needn’t be many words used but they are to be very 

carefully chosen, yes. 

 

MS DAWSON:   Right, sorry, thank you for your tolerance, Mr Chairman. 

 5 

SJH:   That’s all right. I have no further questions. 

 

DR MITCHELL:   We’re guided by the Chairman’s wisdom in previous cases. 

 

MR………:   Yes. 10 

 

JUDGE HASSAN:   This is this minor small point that I’ve got, but Ms 

Crawford's down the back of the room and given that you stand also for 

the Transport Agency, and ran a case on these matters which 

effectively accepts the Council’s position on all matters to do with the 15 

Main North Road out of town, the Foodstuffs site on the way through, 

Ms Crawford's proposition this afternoon for a condition which would 

need to be satisfied in order for a supermarket to be established on the 

site which would be pre-conditioned upon the commencement of 

construction of the northern arterial. 20 

 

 Can I take it that the Crown would proceed to look in – to that sort of 

model, subject to the Council’s case in reply, perhaps triggered by the 

relevant regional manager certifying or giving evidence that it has 

commenced, in other words, so that there’s no doubt as to a 25 

commencement date. 

 

MR RADICH:   Yes. I can only say that sounds fair, sir, I don’t have direct 

instructions obviously, but I can only say that, that that would appear to 

be sensible and I can’t see a cause for an objection to that. 30 

 

JUDGE HASSAN:   Yes, I thought to be a bit unfair and asking you, given the 

Crown hasn’t really challenged the case on the way it’s - - -  

 

MR RADICH:   No. 35 

 

JUDGE HASSAN:   - - - and right on the Council’s position, but it’s obviously 

subject to what the Council says in reply anyway. 

 

MR RADICH:   Yes, sir. 40 

 

JUDGE HASSAN:   I accept that. 

 

MR RADICH:   Yes. 

 45 
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MR CARRANCEJA:   Sir, if I might just add just for clarity sake, sir, the 

northern arterial has two components to it, and one is the City Council 

component and one is NZTA component - - -  

 

JUDGE HASSAN:   Yes, Cranford Street. 5 

 

MR CARRANCEJA:   - - - it might be - - -  

 

JUDGE HASSAN:   No sorry, the Queen Elizabeth Drive. 

 10 

MR CARRANCEJA:   Yes, that’s the extension, sir, so maybe if you’re 

thinking along those lines you need to have the confirmation of both 

agencies that the, both elements if you like. 

 

JUDGE HASSAN:   Well - - -  15 

 

MR CARRANCEJA:   I’m not sure what - - -  

 

JUDGE HASSAN:   - - - perhaps it’s – I think the question was a relatively 

simple factual position has been reached, ie this - - -  20 

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   - - - large piece of roading infrastructure is going to get 

started. 25 

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   I guess it doesn’t really matter which end it starts at, it’s 

just a relevant manager whether it be the Transport Agency one or the 30 

Council one would be in the position best to say that it has started - - -  

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   - - - as opposed to somebody saying, “We saw some 35 

blokes out on a - - -  

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   - - - leaning on shovels, they must have started”, right. 40 

 

MR RADICH:   Yes, that’s fair, thank you, sir. 

 

SJH:   Thank you, Mr Radich. 

 45 

MR RADICH:   Thank you, your Honour. 
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SJH:   Mr Winchester. 

 

MR WINCHESTER:   Sir, thank you. I suppose a preliminary question of the 

Panel, is what preference if any you have as to how the revised chapters 5 

are dealt with? Whether there’s any appetite or requirement to recall 

Mr Stevenson and ask him some questions of detail. I mean I can give 

some submissions in response to questions and perhaps relating to 

certain matters that have arisen during the course of today, but that’ll 

only take you so far because I’m not the author. 10 

 

  [2.55 pm] 

 

SJH:   I think the position, we’ve discussed this as you would expect, Mr 

Winchester, I think the position – well I don’t think – the position 15 

we’ve reached is that, it should be simply be handed in by you. 

 

MR WINCHESTER:   Yes. 

 

SJH:   You should address it in submissions, we won’t require Mr Stevenson to 20 

give evidence but simply reserve the right to recall him that, so that if 

we get later into detail where we would need some further evidence 

we’ve retained the ability to do so. We doubt that’s going to happen but 

I think it would be prudent to simply reserve that right. 

 25 

MR WINCHESTER:   I’m perfectly content with that, sir, and I’ll do my best - 

- -  

 

SJH:   Mr Stevenson's spent long enough in the witness box, yes. 

 30 

MR WINCHESTER:   I did mention the possibility he might be recalled today 

and he almost did choke on his croissant at that time, so he’ll be 

relieved to hear that. Well - - -  

 

SJH:   I don’t think he’s got any reason to choke on a croissant, but anyway. 35 

 

MR WINCHESTER:   No, no sir, no I don’t think he’s got anything to be 

afraid of at all, and I guess the fact that we’re here at this point in a 

relatively efficient manner, owes a lot to the work he has done, and I 

certainly just want to place that on the record in the same manner that 40 

other parties have, it’s been a pleasure having Mr Stevenson as a 

witness. 

 

 Now I’ll work my way through the submissions, you may not have had 

the opportunity to give them anything other than a cursory glance. A 45 

number of the matters that they cover have been adequately covered by 
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other counsel today, so I’ll really just seek to add a gloss to those where 

necessary. 

 

 In terms of orienting the Panel as to what you’ve got in front of you, 

you recall at opening I handed up a list of memoranda, joint 5 

memoranda, there’s an updated list attached, it’s attachment A. 

 

 Attachment B to these submissions updates definitions to reflect 

matters arising from the hearing and that’s obviously the product of 

work involving Mr Stevenson and other witnesses. 10 

 

 There are revised alternative provisions for the industrial heavy zone 

and industrial general zone at north Belfast and that deals with the 

Heinz Watties matter – they’re not included in this omnibus so they’re 

separate. 15 

 

 This is attachment D and attachment E and attachment F. 

 

MS DAWSON:   Excuse me could I – are they supposed to be the 

(INDISTINCT 2.49) June versions? It’s got to be the May. 20 

 

MR WINCHESTER:   Sorry, what’s that, Ms Dawson? 

 

MS DAWSON:   At top of D and E – I just want to make sure. 

 25 

MR WINCHESTER:   Yes, it’s an error. 

 

MS DAWSON:   That’s all right, this is fine, we can handle that. 

 

MR WINCHESTER:   It’s an error. 30 

 

MS DAWSON:   It’s not today? 

 

MR WINCHESTER:   Just simple matter, it’s been overlooked in amongst 

everything else in terms of the substance – you’re absolutely right. 35 

 

 So hopefully that helps the Panel in terms of being oriented with the 

material before you and I’ll launch into the submissions proper with 

your leave. Thank you, sir. 

 40 

 Now I want to make some wider observations about the proposals and 

submitters’ cases that have been presented and it really is I suppose a 

contrast between what the Council sees as being the structure and intent 

of these planning provisions, and perhaps the way that they have been 

interpreted and the response of submitters in terms of the way they’ve 45 

run their cases. 
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 Obviously I’d observe that large parts of the underlying policy and the 

thrust of these proposals, given the work that Mr Stevenson has done, 

are not in dispute, we’ve actually got down to reasonably clearly 

defined issues here in terms of a category of provisions which have 5 

caused issues – urban design has been one and then largely site specific 

rezoning issues. 

 

 At 2.2 I say, “It’s accepted by the Council that the matters which relate 

to more broadly applicable rules raise issues of genuine importance and 10 

require careful judgements to be made by the Panel”, and when I make 

the submission at paragraph 2.3, I don’t mean to belittle the cases about 

site specific rezoning and say that they’re somehow more trivial. I just 

say that a slightly different lens needs to be applied to those particular 

considerations by the Panel. 15 

 

  [3.00 pm] 

 

 In my submission, a number of the rezoning requests are going to cause 

some difficulties for the Panel in terms of trying to fit them in to the 20 

uncontested higher order policies and objectives, and I say this is the 

case because submitters, by and large, have not opposed the strategic 

centres based approach which has been directed by higher order 

planning documents and adopted by the Council, but they then seek 

exceptions to it ought to be not bound by that approach, presumably 25 

because it is inconvenient for them or does not enable their individual 

aspirations to be realised. 

 

 Many of the submitters have run their cases on the basis that the policy 

approach is not challenged, but then seek to demonstrate on an 30 

individual effects based approach that what they seek can be tolerated 

or will do no harm to the strategy. 

 

 I want to pause there and pick up on a point that was put by Dr Mitchell 

in questions to Ms Harte yesterday about this adverse retail 35 

distributional effects approach underpinning the plan provisions, and in 

my submission there is inevitably an element of that that is a 

consequential issue in my submission. In terms of the higher order 

policy, it is not – in terms of the distribution, form, location, function of 

centres, that is a policy decision about what they are, what they should 40 

look like, how they should function, it’s a vision, and it’s adopted as 

policy. 

 

 The issue then is to the extent that centres want to do different things or 

things out of centres what are to occur, they are tested against that, and 45 

one of the means of testing how they fit into that strategic policy 
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approach is falling back on adverse distributional effects, it is a second 

order issue. I am not saying it is not an issue, but what I am talking 

about is reinforcing that at the highest level in terms of how those 

centres have been identified, how their functions and form has been 

identified and issues such as their scale, that is a strategic policy issue.  5 

 

 Now, it is probably convenient at this point, it’s probably the only point 

I need to address the submissions made by my learned friend, 

Mr Christensen, about the Council and Crown mantra, or dogma I think 

it was described, about a centres’ based approach, and the submission 10 

was made about the Council’s approach straightjacketing retail and 

office into centres. Well, I simply don’t accept that that’s a fair 

submission and it doesn’t reflect what is in these proposals. 

 

 There is an expressed permission for retail, to a limited extent, in 15 

industrial areas. There is an expressed permission for ancillary office in 

industrial areas. It is not so absolutely tight that there is no opportunity, 

there is a reasonable opportunity provided it does not harm or do risk to 

the overlying policy approach and you’ve heard the submissions from 

my learned friend Mr Radich about the Crown’s position about the 20 

needs for a centres approach, but for it to also be enabling.  

 

 That is exactly what you’ve got, it is not a tight approach in terms of 

how the rules operate, it is a tight approach from a policy perspective, 

and you have heard the evidence of Mr Bonis, who is a very 25 

experienced witness when it comes to retail distribution and urban 

matters, and I think in answer to a question from me he described the 

policy approach as one of the most directive he had ever encountered 

when it comes to a centres’ based approach in any plan in the country. 

 30 

 And that’s intentional, it comes from the higher order documents, the 

LURP and the RPS, and it’s based on the facts and circumstances that, 

in light of the earthquakes, we have a devastated CBD and suburban 

centres that actually don’t really need that much assistance. So it must 

be seen in light of the facts and the context, and Mr Bartlett very fairly 35 

this morning acknowledged that particular point.  

 

  [3.05 pm] 

 

 So, at paragraph 2.5, in terms of the site specific approaches, it is my 40 

submission they need to be approached cautiously by the Panel and 

Mr Christensen has made a submission about what I have said in that 

paragraph 2.5, I don’t disagree with what he has said, I think it is a fair 

submission. 

 45 
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 But what I do say in terms of that overlying policy approach, which is 

undelaying by rules et cetera, is, and I am trying to draw an analogy, it 

may not be the most appropriate analogy, but I have used an urban limit 

approach, it’s like saying well, we respect the urban limit, we know it’s 

there, we know it’s a firm urban limit, but if we just put this little urban 5 

activity out here, it’s not going to matter, it doesn’t matter. Well, that, 

in my submission, is not the point and I think the analogy is fair when it 

comes to a centres’ based approach. 

 

SJH:   It’s another part of the death by 1,000 cuts. 10 

 

MR WINCHESTER:  It is, sir, and when you put the total of what you are 

faced with in terms of requests for rezoning together, it’s pretty 

substantial and nobody’s been able to quantify the effect because 

largely, and I accept the Council hasn’t sought to quantify it, but nor 15 

have any submitters. If you put it together I think it is reasonable to 

assume that that additional capacity that is being sought is very 

substantial and that needs to be seen against Mr Heath’s evidence of the 

available capacity in centre, and in my submission nobody has, in any 

credible sense, provided any real challenge to that evidence.  20 

 

 I won’t read out 3.1, 3.2 or 3.3 because I think I’ve just covered that 

largely in what I have been saying to you now. 

 

 And as I have just said – and I think it is worth emphasising because it 25 

does, I suppose, illustrate the contest on the evidence before you in that 

a lot of the evidence is missing each other, you’re getting evidence 

from the Council which is high level, city wide, and I accept that that 

has been a strategic decision, that it hasn’t intersected with or sought to 

take issue with people who are saying, well, we’re not going to have 30 

significant adverse distributional effects, that’s never been the 

Council’s case. But by the same token that rezoning evidence is 

missing the Council’s evidence and not challenging it, so it does make 

it quite difficult for the Panel, in my submission. 

 35 

 I say at 3.4, the evidence of Mr Heath is not only the most complete 

analysis of the Christchurch retail and business market before the 

Panel, it is the only such analysis. The evidence on retail supply and 

capacity was criticised by some witnesses, Mr Colegrave had a go at it, 

he was fundamentally incorrect, no other witness has sought to produce 40 

any such evidence and there is no countervailing evidence to suggest 

that his analysis or projections are wrong, and I have made the point 

there about adverse distributional effects. 

 

 3.5, a number of the rezoning or relaxation of thresholds on types and 45 

sizes of development sought by submitters give insufficient weight, in 
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my submission, to the wider framework supporting central city primacy 

and a centres’ based approach directed by the land use recovery plan 

and regional policy statement. 

 

 This is an important submission, this is the key to the Council’s 5 

position as it seeks a framework that will enable each centre to develop 

in a way and at a scale that is consistent with its role, and that really is 

most relevant in terms of the scale issue to Halswell and Styx, and the 

reason for that is obvious, because they’re not there really at the 

moment. Every other key activity centre is there, has a degree of scale 10 

or critical mass, potentially has some capacity to grow further but in 

reality they are at the point where the market will determine that.  

 

  [3.10 pm] 

 15 

 North Halswell and Styx are not at the point where the market will 

determine that, and there is potential, if not properly managed, for those 

centres to skew the market and to result in an imbalance in terms of 

centres.  And again I guess I need to remind the Panel that 

underpinning all of this is the fact that based on Mr Heath’s evidence 20 

and the concept of a finite retail pie, those centres grow abnormally or 

out of kilter or at a scale that is not commensurate with their catchment.  

We’ve got a CBD that is trying to recover, you’ve heard the witnesses.  

People will spend their dollars at the convenient suburban centres if the 

CBD doesn’t return and get that critical mass. 25 

 

 It is fundamentally an issue of risk rather than, it doesn’t really matter 

in turn of effects.  One could say the ship has sailed already but that’s 

not the position we’re in.  We are actually trying to encourage 

development back into the CBD. 30 

 

SJH:   Having said that, part of the ship that’s – well that’s a funny way of 

putting it – but the ship had sailed before the earthquake.  So part of 

what we are addressing here is earthquake related, part of it is an issue 

that was alive - - - 35 

 

MR WINCHESTER:   Absolutely. 

 

SJH:   - - - before the earthquake and I think we’d be fooling ourselves if we 

didn’t acknowledge that. 40 

 

MR WINCHESTER:   Oh, sir, and that hasn’t been concealed in any way by 

the Council. 

 

SJH:   No, I wasn’t suggestion it was but I think some others may have done. 45 
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MR WINCHESTER:   Yes sir and I think we need to learn from what’s 

happened before and you know variation 86 was seen as an 

improvement and the reality is that variation 86 had very similar 

underlying conceptual goals as to what we’re dealing with now but it 

didn’t work quite as well as it was intended.  So there does need to be a 5 

firmer hand and even more so in light of the earthquakes. 

 

 So at 3.6 I say in terms of the risk to the Central City it is accepted the 

growth of an individual centre may have no obvious effects on the 

CBD but that overlooks the powerless state the CBD is in particularly 10 

compared to the health and prosperity of suburban centres. 

 

 And I will draw attention to the evidence of Mr Osborne, uncontested 

evidence as far as I am aware, as to the very significant economic 

benefits of restoring commercial activity into the CBD.  And he has, he 15 

provided a range of numbers on an annual basis and the footnote there 

indicates that that figure of $450,000,000 fell somewhere within the 

middle of that range.   

 

 So when you think about the benefits that we are dealing with, now we 20 

had Ms Harte saying yesterday there is no obvious economic issue 

from not having a functioning CBD.  Well in my submission that’s 

absolute nonsense.  I mean it was coming from an unqualified witness 

but when you put it in the context of the upside and the benefits of a 

CBD as against the types of costs that you’re looking to impose on 25 

individual developers, they do pale into comparison.  And that is the 

big picture that we need to be focused on. 

 

SJH:   I think she said it came from her client’s submission.  But do you know 

who wrote her client’s submission? 30 

 

MR WINCHESTER:   I have no idea, sir.  No.  So I won’t read out 3.7.  Now 

in terms of the urban design threshold the Council’s position is that the 

1,000 square metre trigger is appropriate based on the evidence of 

Mr Stevenson and he has relaxed what Mr McIndoe’s threshold is 35 

which is 500 square metres which I think the evidence before the Panel 

is that there are much more stringent urban design requirements in most 

cities around the country so what we are dealing with is not out of the 

way.  The question is, is it appropriate in the current context of 

Christchurch? 40 

 

 And it was interesting to note that Mr Phillips probably really in a 

direction different from the bulk of his evidence actually supported 

1,000 square metre threshold as an urban design trigger and I think that 

was contrary to his client’s position.   45 
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 And one of the grounds where parties have said, well we want the 

status quo in terms of a 4,000 square metre trigger as based on the 

statement of expectations.  My submission in that regard is that’s not 

the start and finish of the debate.  The statement of expectations is 

highly relevant, it deserves a lot of weight, but it is not an enviable rule 5 

nor does it trump any other relevant consideration. 

 

  [3.15 pm] 

 

 We have heard about balance, everyone says the right balance needs to 10 

be struck, it is just about where it is.  Now turning to paragraph 4.4 I 

have made reference to Mr Stevenson’s (ph 0.26) evidence as to why 

it’s important to set that figure at 1,000 square metres in that in the 

context of a specific development site and its immediate surroundings 

the effect could be great.  And I think Mr Sadlier this morning referred 15 

to a problem from his perspective is that it was going to capture smaller 

developments around the edges.  And in my submission that actually 

illustrates the point of the trigger in that the public facing parts of some 

of the large centres, which currently only display modest urban design 

attributes, may well be caught by this if it’s going to be an extension to 20 

an existing suburban centre, for example in the trigger set at 1,000 

square metres you might actually get a significant improvement.  And 

I’m not necessarily suggesting that is the underlying purpose of the rule 

but it’s not necessarily going to result in a significant cost.  And it may 

indeed actually address the real risk of having an unpleasant looking 25 

building which is seen by many, many members of the community. 

 

 We’ve talked about controlled activity status and the ability to deal 

with that issue and I will make some submissions over that, on that 

particular point and you have heard from my learned friend Mr Radich 30 

about that and the Council and the Crown are largely on the same page 

here.  I just want to I guess tease this issue out a bit because it is worthy 

of some debate.  And I perceive that in terms of the solution to this 

urban design issue nobody has actually presented it to you yet.  

They’ve said what it should do, and the things it shouldn’t do.  35 

Nobody’s actually given you an example and that’s unfortunate that 

essentially the problem has been put before you and you’re being asked 

to hold the pen.  And my suggestion on that point is that if you are so 

inclined I would suggest the Panel should seek the input of 

Mr Stevenson and some other witnesses, perhaps Ms White for the 40 

Crown, to actually come up with a solution that you can at least start 

with because at the moment you’ve got nothing. 

 

 The Council has reservations about a controlled activity status for 

reasons that have been thoroughly tested in evidence particularly 45 

around the possibility it’s actually going to be asked to redesign 
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something through a condition which is inappropriate.  One thing I 

would say when I’ve got to the heading of alternative consenting paths 

for urban design here at page 9 is about the Crown’s position and it will 

be the only point here where the Crown and the Council are really on a 

slightly different page.  And I would point out that the Crown seems to 5 

have a very strong focus bordering on an obsession with this issue.  But 

if there is to be a criticism of the Crown, and I do make a criticism, it is 

that if there is such a focus on this issue and if it is so important, my 

submission is that the Crown should have taken the lead in terms of 

producing evidence on this issue.  And I have had a look at Ms White’s 10 

evidence again and she largely agrees from an urban design perspective 

with what Mr Stevenson came up with in his rebuttal evidence at the 

start of this exercise.   

 

 So I’m not saying the concept doesn’t deserve merit but I think there is 15 

an onus on the Crown to provide some assistance.  And I do accept that 

this process is dynamic but I think it is incumbent on the Crown to take 

the lead and if it is so important then I am not sure that it’s reflected in 

the Crown’s own planning documents such as the Central City 

Recovery Plan.  I may stand to be corrected on that but my 20 

understanding is there is a consenting path on urban design in the 

Central City Recovery Plan and my learned friend, Mr Radich, has 

obviously ultimately offered a solution here that possibly bearing in 

mind all the risk factors and the uncertainty about the law, controlled 

activity status is the safest and I actually accept and agree with that, but 25 

I do think there is a potential path for a permitted activity in that it is 

the fact of certification that enables there to be a permitted activity. 

 

  [3.20 pm] 

 30 

 Properly constructed there can be sufficient safeguards and certainty 

about what it is has been certified and therefore what you have a 

permitted activity right to construct.  It is not an easy exercise to do the 

drafting but neither need it be an extensive or incredibly complex rule 

in my submission.  35 

 

 I will not take you through all the rest of the submissions, they largely 

repeat submissions that were made in the Natural Hazards Chapter 

about the legal framework around what needs to be in place to be a 

valid permitted activity rule. 40 

 

 I say at paragraph 4.19, my learned friend, Mr Minhinnick, when he 

gave submissions when Scentre’s evidence was called, pointed out a 

number of these issues and we are on the same page, and I think I did 

not appreciate at the time, that he had said the certification path is a 45 

valid one, I have rechecked the transcript, that is exactly what he said, 
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so I just want to make it clear in that respect, he did say that, he was 

entirely consistent in his closing and I do not take issue with his 

analysis in terms of the availability of that approach. 

 

 I want to turn to recognition in provision for non-industrial activities.  I 5 

have already - - - 

 

SJH:   What is the approach the Council’s contending for, is it certification? 

 

MR WINCHESTER:   No, sir, it is not. 10 

 

SJH:   It remains as it was? 

 

MR WINCHESTER:   Yes, it does it remains - - - 

 15 

SJH:   It is like the subjectivity of that particular approach? 

 

MR WINCHESTER:   Yes. 

 

SJH:   Right. 20 

 

MR WINCHESTER:   And in response to the issues that my learned friend, 

Mr Radich, has said, the assessment criteria that you will see have been 

redrawn to take away an aspect of subjectivity or the checklist 

approach, it is more outcome focused. 25 

 

 But as to whether that is going to achieve what the Panel prefers, I am 

in your hands. 

 

SJH:   You will understand from our questioning of Mr McIndoe, we have 30 

concerns. 

 

MR WINCHESTER:   Yes, sir, I understand that and urban design witnesses 

are amongst the most challenging category of experts to work with, 

there is no doubt about that. 35 

 

SJH:   You are on the record now. 

 

MR WINCHESTER:   They are, sir. 

 40 

SJH:   Would you invite them to a barbecue? 

 

MR WINCHESTER:   No, no, although I will have something to say towards 

the end in relation to the issues of conflict.  But it is the degree of 

subjectivity and judgement which is an inherent part of their role and 45 

which they really seem to - - - 
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SJH:   Revel in. 

 

MR WINCHESTER:   I was going to say thrive, revel, but trying to bring them 

into a more certain planning framework, it is a challenge. 5 

 

SJH:   Okay, thank you. 

 

MR WINCHESTER:   Recognition provision of non-industrial activities.  We 

have dealt at some length with this whole vexed issue of ancillary 10 

offices in industrial zones, and the underlying reason why there is a 

concern is pretty obvious and I have set that out at paragraph 5.2, it is 

about the CBD and the fact that we do not want to create an easy 

option, an easy and cheap option whereby people locate large scale 

offices out in industrial zones which actually hinders the strategic 15 

function of those zones. 

 

 The Council’s view is that the triggers it has come up with are clear and 

relatively simple, and it is not sufficient to rely on just a definition 

because you have seen the evidence - I think it was Mr Harris yesterday 20 

for Kennaway Park – he gave you some examples of what he said were 

industrial activities locating in industrial zones that had huge 

proportions of office and he said well this illustrates the problem. 

 

 Well it does, and it illustrates the risk as well in simply having someone 25 

saying, well, my activity is fundamentally industrial and all of these 

offices are ancillary, you will just have to believe me or otherwise take 

enforcement action. 

 

  [3.25 pm] 30 

 

 It creates uncertainty and risk.  What the Council is trying to do is 

create certainty and clarity. 

 

 I will not take you through paragraphs 5.3 to 5.5.  There is no 35 

foundation evidence for – I will not call it scaremongering, but the 

evidence that is suggested that was going to be flight of office or 

industrial activity out of Christchurch if there was a trigger or a cap on 

an ancillary office. 

 40 

 And at paragraph 5.7, in terms of what is the problem, I think the 

evidence of Mr Harris, again for Kennaway Park yesterday, was 

interesting.  He said it is not going to be an issue for the majority of 

industrial businesses, it is potentially going to be a problem for some of 

the little ones and potentially going to be a problem for some of the 45 

very big ones. 
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 Right, I will box on. 

 

 The same issues relate to ancillary retail in industrial zones.  There is at 

paragraph 5.11 and following that, a proposed new definition of 5 

ancillary activity and ancillary office activity and the Council’s 

position is as I have expressed, is that it simply is not content given the 

risks that it is talked about to rely only on those definitions and not 

have triggers or caps. 

 10 

 Turning to brownfield development.  I will deal with that very briefly, 

it is fundamentally an issue for Waterloo Park. 

 

 There is an error in the submissions at 6.2 and I have made a reference 

in the third sentence, I have said, “It is further submitted that 3,000 15 

square metres of retail activity and 6,000 square metres of office 

activity is significant.”   Please delete the words “3,000 square metres 

of retail activity.”  Mr Stevenson’s revised version has accepted that.  

So the issue there is really around 6,000 square metres of office activity 

on a brownfield site.  And the submission there is that it is another one 20 

of these cases that it would be convenient for the submitter, but really 

create risks and challenges in terms of the overarching framework.  

6,000 square metres is significant of office space, it is more than is 

provided for at the Halswell KAC, and that is really substantial in an 

out of centre location. 25 

 

 Infrastructure is not a major issue.  You have heard from Mr Gregory 

that largely because this Plan embeds an existing pattern of commercial 

and industrial development and networks have largely been set up to 

cater with it, there are very few infrastructural constraints.  Most of the 30 

site specific constraints relate to traffic and we deal with those. 

 

 And I record that the Council takes no issue with either approach of 

Transpower and Orion as it relates to setbacks in the industrial area. 

 35 

 I want to turn now to site specific rezoning and I am conscious I am 

probably chewing up a lot of time here. 

 

 In terms of 171 Main North Road, I have heard the closing submissions 

from my learned friend, Ms Crawford, and the case that was advanced 40 

to you in closing was a different one in my submission to what was 

advanced to you in evidence in terms of the outcome and in a way, I 

can understand exactly the motivation, but the position of the Council 

remains that this is an opportunistic request for rezoning and however 

you package it in terms of a neighbourhood centre, commercial, local, 45 

it is not appropriate nor is it justified. 
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 And I make reference at paragraph 8.4 to this whole concept of whether 

a standalone supermarket can ever be a neighbourhood centre and I 

think I definitely agree with the submissions that my learned friend, Ms 

Crawford, about not reading the attributes of a neighbourhood centre as 5 

being – you do not read them as a rule. 

 

  [3.30 pm] 

 

 A supermarket can be the core of a neighbourhood centre to the extent 10 

that surrounding uses actually enable it to perform that function.  It 

doesn’t all need to be zoned Commercial Core.  But what we’ve got in 

this location would be a Commercial Core zoning and the 

neighbourhood centre, as it was put to you, would have been an office, 

being the Foodstuffs head office, the supermarket, the Mad Butcher and 15 

Oil Changers.  And whichever way you look at it, that doesn’t come 

close to performing the function of a neighbourhood centre.  It is 

opportunistic.  It doesn’t really matter what the zoning of those other 

businesses is.  It’s about what it could become.  And in my submission 

it cannot become a neighbourhood centre in that location. 20 

 

 And to the extent that reference is being made to other supermarkets 

being local centres, there is reference to Wainoni and the Peer Street 

supermarkets, they are there, they are established and over time have 

been surrounded by limited other uses.  At the moment we don’t have a 25 

supermarket at this site, it doesn’t perform any function.  And I have 

made a submission and I repeat it at paragraph 8.5 that Foodstuffs’ 

proposition is more of a case of the tail wagging the dog.  It really is a 

matter of trying to bank this site for a future supermarket and fit it in to 

the planning framework. 30 

 

 I have traversed some of the evidence that was given in terms of what it 

is that is sought.  It is explicitly only a supermarket in terms of the way 

it fits into the rest of the Plan’s framework it has been addressed.  

Mr Byrnes’ (ph 2.01) evidence thought it was going to contribute to the 35 

centres based approach.  It is not exactly clear what he meant by that 

but most of the examples in his evidence were theoretical examples and 

UK based examples rather than being based on the planning 

documents.   

 40 

 As for Mr Colegrave’s evidence, well he didn’t carry out any analysis 

of retail capacity.  He didn’t examine impacts on other centres.  He 

relied on a flawed approach.  He actually got it materially wrong in 

terms of his criticism of Mr Heath.  So there was really no underlying 

economic rationale based on Mr Colegrave’s evidence in my 45 

submission that would enable you to grant the rezoning. 
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 If we turn to Ferrymead and the issue with Ferrymead was always and 

explicitly the question of what potential impact Mr Sloan’s relief was 

going to have on Eastgate.  And we have talked about it this morning in 

terms of a centre that is in need of recovery and Eastgate is alone in 5 

that.  So Mr Sloan’s relief needs to be seen in that context.  And again 

Mr Sloan has not sought to challenge the centres framework or policy 

approach, he hasn’t opposed the identification of Ferrymead as a 

neighbourhood centre but has sought to remove the 500 square metre 

tenancy limit for retail on his land.  And it is a clear example in my 10 

submission of being content with the Plan’s approach and being happy 

to accept the benefits that it offers but just not wishing to accept the 

associated burdens or be bound by the policy approach. 

 

 And much was made of or we can just do it anyway under our resource 15 

consent.  I still haven’t seen documentary evidence that the Council has 

accepted that there can be ongoing variations to this consent which 

enable a range of activities, haven’t seen the legal analysis either.  And 

it’s a really quite extraordinary flexible approach as to what they 

believe the rights are on this land.  And that’s why it is actually crying 20 

out for some strong definition in terms of what the Plan says its role 

and function should be. 

 

 And I make the submission at paragraph 8.16 that there is a limited 

prospect of Ferrymead fulfilling its neighbourhood centre role if the 25 

tenancy cap is not maintained because if you are just going to provide 

for large format retail it is really not going to encourage all of those 

other activities or have space for all those other activities to fit into this 

location. 

 30 

  [3.35 pm] 

 

 I have made reference to Mr Copeland’s evidence, I won’t dwell on 

that, and I say at paragraph 8.18 it appears that Mr Sloan wants the best 

of both worlds but simply wants an extension of what he perceives to 35 

be his rights.  And another case of not coming close to crossing the 

threshold for justifying the relief sought and before I talk about 

KI Commercial, Mr Pedley made some submissions for Williams 

et cetera this morning around a procedural issue regarding the 

indicative road.  That is in fact, there is jurisdiction for that, that’s 40 

raised in the Crown’s submission.  As to whether it’s appropriate as a 

mechanism is a separate issue.   

 

JUDGE HASSAN:   And what’s your position on appropriateness?  Given the 

impediment that it imposes on the landowner’s rights? 45 
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MR WINCHESTER:   Well what I’d say about that is that a notification of an 

indicative road on an ODP of itself doesn’t do anything.  But it does 

send a message. 

 

JUDGE HASSAN:   It sends a message to somebody looking at the land. 5 

 

MR WINCHESTER:   It does.  It does.  It will have an impact on value. 

 

SJH:   That’s designation isn’t it? 

 10 

MR WINCHESTER:   Pardon me, sir? 

 

SJH:   It’s a Clayton’s designation isn’t it? 

 

MR WINCHESTER:   There has always been an issue with indicative roads, 15 

sir, in that respect. 

 

SJH:   It hasn’t changed. 

 

MR WINCHESTER:   And I certainly accept it to the extent that they are 20 

imposed on a third party’s land unwillingly.  They are an 

uncomfortable method in terms of not imposing a rule or regulation 

fairly and squarely but - - - 

 

JUDGE HASSAN:   Giving the landowner no - - - 25 

 

MR WINCHESTER:   - - - essentially giving the impression of it. 

 

JUDGE HASSAN:   - - - and the owner no ability to have recourse. 

 30 

MR WINCHESTER:   No, sir.  I accept that.  In terms of KI Commercial it’s a 

very curious case in my submission and I listened to the submissions of 

my learned friend Mr Pedley this morning and not to be disparaging, 

the story sounded great but it was at odds with the case that was 

presented.  The case that was presented and the evidence that was 35 

presented provided no foundation for it whatsoever.  It was very 

curious and it was another of these “well, we quite like the strategy, 

we’ve got interest in the CBD, we’re not going to harm it, but this is 

actually, this is not going to be a major issue”.  It was turning a blind 

eye to the strategic policy approach.  There is Commercial Core zoned 40 

land at Addington.  The issue here seemed to be a practical one rather 

than a planning one and Mr Keung seemed to think that those 

landowners were rather complacent and they weren’t in fact going to 

realise his ambitions for Addington.  Well that’s not a problem this 

Panel should be remedying nor is it a justification for creating 45 

additional Commercial Core zoned land. 
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 We’ve been through the evidence in terms of how Addington has done.  

Mr Keung seemed to have a different perception as to how Addington 

had prospered from the earthquakes, probably different from any other 

witness or any other person’s perception about it.  It simply had an air 5 

of unreality about it quite frankly and all of this set against the fact that 

Mr Keung actually accepted that a Commercial Mixed Use zone 

addressed the bulk of that submitter’s particular concerns.  So in my 

submission it didn’t come anywhere close to crossing the threshold to 

be considered as being appropriate. 10 

 

 Now probably the most difficult issue facing the Panel in terms of site 

specific rezoning is the Styx Centre.  I haven’t had the opportunity to 

have a look at the transcript, I overwrote (ph 4.46) these submissions 

last night so I haven’t been able to insert transcript references.  To the 15 

extent that I’ve talked about witnesses’ evidence it was relatively fresh 

in our minds, if I’ve got it wrong I stand to be corrected.   

 

 And in my submission the opposing approaches to the size of the KAC 

essentially comes- - -  20 

 

  [3.40 pm] 

 

JUDGE HASSAN:   I think you are in North Halswell to start with still. 

 25 

MR WINCHESTER:   Yes, I am.  I was chomping at the bit to get to the Styx.  

North Halswell, yes, essentially what we are faced with is competing 

philosophical approaches.  Do we have a more intense town centre or 

do we have a more spread out one, and there is not clarity about that in 

the guiding policies that are specific to North Halswell, it does talk 30 

about more of a town centre environment but there are plenty of town 

centre environments in different forms and different nature, they do not 

all have to be a spread out old fashioned town centre such as those 

examples advanced by Mr Keung (ph 0.56) and Mr Mentz and I think 

my learned friend, Mr Hardie, rightly conceded that the evidence of 35 

Mr Mentz was rather unfortunate, it was written evidence that was the 

presentation he gave to you which having taken the opportunity to 

reinforce that he was being perfectly objective was in fact quite the 

opposite, I do not believe I have ever seen a more subjective display of 

an expert witness to an expert Panel in my career and that was 40 

unfortunate because Mr Mentz is a well-regarded urban designer and he 

obviously believed very passionately in what he had to say. 

 

 By comparison, there was an answer to all of those criticisms of 

Mr Mentz in the evidence of Mr Lunday and there was an element of 45 

subjectivity in Mr Lunday’s evidence and I am not going to say that 
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there was not but he was more measured, he was less positional and he 

largely kept within his expertise, Mr Lunday in terms of workability 

and about the concept he had come up with was actually able to advise 

the Panel what the background work that he had done and the 

reassurance that he had received from discussions with potential 5 

investors that this was a workable concept.   

 

 I think it is worth pointing out the evidence you have heard from 

Mr Keung about Khandallah was finished off by a discussion between 

Dr Mitchell and Mr Keung about workability and the evidence of Mr  10 

about workability and the evidence of Mr Keung was that it was very 

difficult to attract development dollars and investment into the 

Khandallah concept so these ideas are great but in terms of what turns 

the buttons on for investors and for members of the public these days, 

perhaps it is something different and to the extent that institutional 15 

investors seem to know what the public wants it may be at odds with 

the philosophical position put forward by Mr Mentz and Mr Keung.   

 

 This entire issue of the size and 17 and a half hectares as against 26.7, I 

heard the explanation of Mr Hardie today, well those numbers and 20 

those issues were well known to the Council’s witnesses before they 

gave evidence, they have thought about the issue of how much land is 

required, how much land needs to be set aside for roads and those sorts 

of things and they still said 17.6 hectares is well and truly sufficient to 

accommodate five hectares ultimately of retail and other activities, they 25 

simply just had a different concept as to how it should be packaged. 

 

 In terms of the overall efficiency, I largely adopt my learned friend, 

Mr Cleary’s submission, I thought they were excellent submissions and 

put the points very clearly in terms of what the overarching policy say 30 

about compactness and efficiency of land use for centres.   

 

 Finally, Belfast in terms of site specific matter, the essence of what we 

are dealing with here is provision for a centre which we are all agreed 

when combined with Northwood and New World would have a retail 35 

gross floor area that in my submission is grossly out of proportion of 

the residential growth projections and the catchment that it serves 

would have a disproportionate size and retail bearing in mind the 

network of existing proposed centres including the scale of a re-

established CBD. 40 

 

 Just to underpin where we are now and where we were when the 

Environment Court made its decision, at the time the Environment 

Court made its decision there was considerable debate as to whether 

Belfast should be a KAC at all under Proposed Change 1. 45 
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  [3.45 pm] 

 

 There was debate around that centre’s network.  That is all now 

resolved through the LURP and the RPS.  But what underpinned the 

identification of Belfast as a KAC was that it was surrounded by 5 

rapidly growing greenfields residential areas, and that was why it was 

identified as a KAC to serve those areas, not more than that.   

 

 So in terms of the evidence before the Panel, it is submitted that the 

Panel was once again left in the position of a submitter seeking material 10 

changes but without having any specific analysis, particularly of retail 

and economics matters which underpinned their case and which the 

panel can rely upon as a suitable foundation for concluding their 

provisions are more appropriate than those advanced by the Council. 

 15 

 And Mr Colegrave’s evidence was withdrawn, so we had nothing there, 

and what we were left upon in terms of the economic justification was 

Mr Dimasi’s high level, based on a 2013 report and non-specific 

evidence.  And I have made a footnote there at paragraph 87 about this 

practice of withdrawal of evidence, and we have had two retail 20 

economists doing so in the course of this hearing. 

 

 I have never seen it before, and in my submission an adverse inference 

can be drawn from that election or that request to withdraw the 

evidence.  And it is unfortunate that witnesses are producing evidence 25 

of this nature which lacks sufficient rigour, factual foundation and 

simply evidently not prepared in accordance with the Code of Conduct, 

and then being put into the awkward position of having to withdraw it.   

 

 It is not good enough, and in my submission that creates issues in terms 30 

of credibility much rather than issues of conflicts of interest.   

 

 So there was nothing left in terms of Mr Colegrave’s evidence that 

really allows the Panel to do anything in terms of concluding that 

AMP’s position is justified.  Mr Harris’ evidence didn’t advance 35 

matters much further other than to talk about the presence of some of 

the likely international brands that he thought would locate in the CBD.  

As it turns out - - - 

 

SJH:   Well except Mr Colegrave’s evidence did go to the situation in Rangiora 40 

and Kaiapoi. 

 

MR WINCHESTER:   It did sir. 

 

SJH:   And particular debate, the evidence from the other side was in an 45 

unequal state, wasn’t it really? 
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MR WINCHESTER:   Yes, well I obviously didn’t engage in that issue, but - - 

- 

 

SJH:   Well, I think you were present, were you not? 5 

 

MR WINCHESTER:   Yes, I was, and I accept that it leaves the Panel in an 

awkward position in terms of the actual analysis rather than the 

opinions that you are left with.  

 10 

 Mr Penny’s evidence, fundamentally philosophically has the same goal 

as Mr Falconer’s evidence, he would just simply say that - well, there 

are timing and site specific factors that mean that you simply don’t 

need the staging rule that was put to him by Dr Mitchell that it would 

be potentially a harmless rule.  And in my submission that is exactly 15 

right.  It actually serves to indicate that there needn’t be carte blanche 

from a traffic perspective and it is a relevant consideration in terms of 

those higher order documents.  

 

 As far as Mrs Harte’s evidence is concerned, she gave evidence which 20 

seemed to be different from most of the other planning experts about 

how the planning documents were to be interpreted.  In terms of the 

questions that were posed to her, sometimes it was difficult to 

understand the answers or the rationale.  And that evidence seemed to 

reflect the mantra of AMP that there is no difference here, we just need 25 

to be treated the same as every other KAC.  Well that is just putting on 

the blinkers in my submission - it is quite evident and obvious why it 

needs to be treated differently from other KACs. 

 

 In terms of the Environment Court’s conclusions.  The key conclusions, 30 

and I think your Honour Judge Hassan read those out yesterday, those 

key conclusions are the same in 2012 as they are today, it is just that we 

have got a much firmer and more directive and more certain policy 

framework which provides a foundation for those conclusions.  They 

are no different.   35 

 

  [3.50 pm] 

 

 So as I say at 8.4, a firmer approach and the reason why there is a 

firmer approach in a strategic policy approach is because if you try and 40 

run things though the adverse distributional effects lens, you simply do 

not end up with anything. Anything can go anywhere basically, because 

any individual development is not going to have an adverse 

distributional effect at a city-wide basis, and I say there is a mandate 

under the RMA for taking that strategic policy approach. 45 
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 Ms Harte seemed to, as I say, take a unique view about that and she 

was very firmly of the approach that you could take a ‘no obvious 

effects on other centres’ approach. I talked about the level playing field 

analogy and we have also talked about Ms Harte’s view of economic 

matters, which really should not be given much credence. So what we 5 

are left with, in my submission, in terms of material evidence to justify 

what AMP seeks is the evidence of Mr Dimasi and that in my 

submission, was notable for what it did not do rather than what it did. 

So it did not contain any site Styx-specific analysis of retail issues, did 

not attempt to define or analyse the catchment of the Styx Centre, 10 

although curiously, he did talk about the catchments of Rangiora and 

Kaiapoi and seemed to know what they were. 

 

 It did not contain any analysis to support his proposition that the Styx 

and CBD markets will operate independently. He did not acknowledge 15 

the ultimate size of the Styx centre, what it could become in terms of 

70,000m2 retail GFA, what sort of scale that would have in the 

Christchurch or even New Zealand context. There was no attempt to 

quantity benefits or cost. Apparently it is the wrong time to do that 

right at the moment. You can only do that when you know exactly what 20 

is going to go in there. There was no acknowledgement of the material 

differences between the circumstances of Melbourne and Christchurch, 

and apparently, Melbourne provides significant guidance for 

Christchurch. Well, I think it would be fantastic and very aspirational 

for Christchurch to develop into a city such as Melbourne, but as to 25 

whether it is realistic and has genuine guidance, and I think the jury 

must be out on that. 

 

 So what you are left with, in my submission, and is the same as many 

other economists that have turned up before you in this hearing: a “trust 30 

me” approach. “I have done a lot of work in this area. I have got a lot 

of experience. This is what I believe. I know better than the other 

witnesses”, and in my submission, that is not good enough and a 

planning exercise which has such importance for the recovery and 

social and economic wellbeing of Christchurch as a whole. I am not 35 

going to read out my submissions about limits on commercial services. 

You have got a contest there between five and 10 percent, as I 

understand it, between Mr Miller and Mr Stevenson in terms of 

Hornby. 

 40 

 Minimum floor-to-ceiling height, simply record the Council’s position 

there, the suggestion has been that that is a somewhat schizophrenic 

and confused position. Well, Mr McIndoe is looking at it from the 

urban design perspective, Mr Stevenson is looking at it from a broader 

planning perspective. I record at paragraphs 10.4 to 10.6 because you 45 

might recall Mr Dean Marshall who largely supported what the Council 
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had done in terms of zoning along Moorhouse Avenue. In putting the 

Council on notice that he thought that it was a major issue in terms of 

downzoning, so I thought I would put on the record what the legal 

position under the RMA is about that in terms of Section 85. So that is 

there for the panel’s convenience. I am not going to read it out. 5 

 

 I do not need to address amendments to planning maps. They are 

largely resulting from evidence you have heard, nor the rezoning of 

land to the north of The Palms. In terms of conflicts of interest issues, I 

read the submissions and the legal analysis my learned friend Ms 10 

Crawford, and I adopt that. I think that is correct. You have probably 

heard enough about it. What I would say, and I draw attention to the 

fact at 11.7 was that the issue did emerge earlier in these proceedings in 

terms of Mr Osborne’s role, and it was he as a witness who expressed 

discomfort about the fact he was being asked to give evidence. He was 15 

not going to shy away from the evidence he had given, but he was 

concerned about the perception of partiality and his credibility before 

the decision-maker, and I was also concerned about that as counsel. 

 

  [3.55 pm] 20 

 

SJH:   It was slightly different in the sense that his request was to simply give 

evidence he had previously given on behalf of the airport, it’s not the 

same context where it has been raised since. 

 25 

MR WINCHESTER:   No. 

 

SJH:   And it was raised. 

 

MR WINCHESTER:   Yes, it was raised, but I think it illustrates two very 30 

important points that all counsel and witnesses need to take away in 

terms of this process.  It is our responsibility and people need to be 

incredibly careful about their recognition of the issue and it is better to 

disclose it earlier on in a public context.  It becomes much more 

heightened when a witness is giving evidence or is being asked to give 35 

evidence for parties whose interests are misaligned, and that was the 

situation with Mr Osborne in the strategic directions chapter in that the 

city’s position and that of the airport, they were reasonably misaligned 

at that time and so there was a level of discomfort and it was perfectly 

right for Mr Osborne, as an expert, to raise that issue. 40 

 

 In terms of the issue of Mr Burns and Mr McIndoe, my submission 

there is there can be the perception of a conflict of interest on the face 

of matters, one is then required to look at the evidence and what they 

have said, and their evidence wasn’t on all fours, there were areas of 45 

disagreement, it was evident that they had applied their professional 
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judgement and it’s not unexpected that partners in a firm would largely 

share the same views, but they weren’t exactly the same views, there 

was a degree of separation and independence, which was apparent from 

the evidence. 

 5 

 What I would say in terms of managing the issue, and I will put it on 

the record because it relates to the fact of counsel and witness 

responsibility, as it was Mr McIndoe who was engaged, as far as the 

Council was concerned, personally to undertaken the review. It then 

emerged that in terms of resourcing the job he brought in his business 10 

partner to assist. That was something that wasn’t known to the Council 

until after the review had been completed and it then emerged through 

the evidence, and it perhaps should have been brought to a head sooner, 

instead of being allowed to play out in the manner that it did, and I take 

that - - - 15 

 

SJH:   There is seldom real bias, but as Ms Huria has been putting today, it’s 

that perception thing and you can’t shy away from that. 

 

MR WINCHESTER:   No, and I don’t, sir, and I think it’s a salutary lesson, 20 

and to be very clear when we are instructing witnesses as to what our 

expectations are of them, so that there are no such surprises in the 

future, and there was a degree of surprise. I will say it was, in terms of 

discussions between the Council and Foodstuffs, we both knew and 

accepted that Mr Burns had been advising Foodstuffs and Mr McIndoe 25 

had been advising the Council, it was that degree of crossover that 

emerged subsequently that caused the tension and does raise a 

perception, but in terms of the evidence you were given, it is my 

submission, it was clear from the evidence and the conduct of those 

witnesses that there was not an actual conflict in terms of the advice 30 

they gave you. 

 

SJH:   Well, I’ve re-read it quickly and I think you’re probably right, but we 

will have to consider that in some more detail, but I think you are 

almost certainly right. 35 

 

MR WINCHESTER:   Sir, I am conscious I have overused my allocation, I 

apologise for that. 

 

SJH:  No, no, it has been very helpful. I will see if the Panel has questions. 40 

Ms Dawson? 

 

MS DAWSON:   No, I don’t, thank you. 

 

SJH:   Ms Huria? 45 
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MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Yes, I do have one area which I wanted to test you on, 5 

Mr Winchester. 

 

MR WINCHESTER:   Certainly. 

 

JUDGE HASSAN:  Let’s start with the Belfast Styx matter and your 10 

submissions in regard to that at paragraph 8.33 and onwards from there. 

The issue that I am particularly interested in, and I put it to Mr Bartlett, 

was the activity categorisation and restricted discretionary activity 

being what was launched and then it became non-complying in terms 

of the Council’s recommended approach, and I take it from your 15 

submissions that that’s where the Council leaves it, it seeks a non-

complying status for the threshold, perhaps ask that first? 

 

  [4.00 pm] 

 20 

MR WINCHESTER:   As I understand it that remains the position in the 

updated chapter. 

 

JUDGE HASSAN:   All right. So looking at the latest version which you 

produced today from Mr Stevenson's work, and I picked up from your 25 

submission that the real issue is about the scale issue in terms of the 

centres function role, if you like, it’s a matter of scale. 

 

MR WINCHESTER:   Yes. 

 30 

JUDGE HASSAN:   And I went back to the rebuttal evidence that Mr Heath 

produced of Mr Dimasi’s evidence and I was looking for his policy 

justification for his position of opposing Mr Dimasi’s theory and he 

came back to policy 15.1.1.1(a) “the role of centres”. 

 35 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:   And he highlighted the words “and catchment sizes”, and 

I look at the current version and I see that reference there, so that’s fine 

so far as it goes. 40 

 

 But then the question becomes for me, “What is the policy on 

catchment size?” So I go to the table and I see the update over here and 

what originally was notified as centre in the centre column, is now 

proposed to be “centre/proposed catchment and size where relevant”. 45 

 



 Page 2055 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 Now the first question I’ve got, is the intersection of catchments, so if 

we look at the central city, it appears in the text below that that seemed 

to have a catchment size of the central city, and then I thought, “Well, 

for a start that doesn’t seem right because I thought the central city was 

supposed to serve things at a wider region of scale than just the central 5 

city as a catchment”, so do you think that that needs to be clarified? 

 

MR WINCHESTER:   Well that can’t be right - - -  

 

SJH:   You’re getting some clarification. 10 

 

MR STEVENSON:   (ph 1.58-2.01) 

 

MR WINCHESTER:   Right, sir. 

 15 

SJH:   It may as well stay up here, Mr Stevenson.  

 

MR WINCHESTER:   Yes, absolutely – well it’s not right and it is misleading, 

sir, and in the first column there is a note down in the third paragraph, 

“Serves the city’s population” - - -  20 

 

JUDGE HASSAN:   Right. 

 

MR WINCHESTER:   - - - visitors (ph 2.20) to the city. 

 25 

JUDGE HASSAN:   So that can be clarified? 

 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:   But when we come down the column further and then I 30 

see, sometimes you’ve got a catchment size and sometimes you don’t, 

so the centre we’re dealing with here is listed in B which is a KAC, key 

activity centre. 

 

 My first understanding is that those words that follow are now intended 35 

to express something about catchment, so we look at 

Belfast/Northwood, are those words intended to signal a primary 

catchment for that key activity centre – those words 

“Belfast/Northwood” that part of town? 

 40 

MR WINCHESTER:   That is the obvious inference, sir. 

 

JUDGE HASSAN:   All right. And then the size issue, greater than 30,000 

square metres is stated at the bottom, but no upper limit. 

 45 

MR WINCHESTER:   Yes, sir. 
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JUDGE HASSAN:   And I wondered about that as well, in terms of trying to 

understand the policy that Mr Heath is relying on to differentiate his 

evidence from Mr Dimasi’s - - -  

 5 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:   - - - which is the key issue for me, in terms of whether it 

should be an activity categorisation that accords with the current policy 

or one that should be more stringent such as the Council is advocating 10 

for – non-complying. 

 

MR WINCHESTER:   I see, sir, yes I suppose – the first part of my answer is 

that, from a legal perspective I’m not sure that there’s jurisdiction to 

actually impose an upper limit generally. 15 

 

JUDGE HASSAN:   Right. 

 

MR WINCHESTER:   As to it providing a policy foundation for a non-

complying activity I would accept that the leap from this table to the 20 

activity status is a substantial one. 

 

JUDGE HASSAN:  To me it’s quite an important policy direction we’re 

looking for - - -  

 25 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:  - - - in order to determine whether the judgement is 

properly made for a non-complying or a restricted discretionary activity 

status - - -  30 

 

MR WINCHESTER:   No, and I heard those - - -  

 

JUDGE HASSAN:   - - - your submission in regard to catchment and size - - -  

 35 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:   - - - relates directly to it. 

 

MR WINCHESTER:   Yes, you’re absolutely right, and I heard your questions 40 

this morning and I have been thinking about the issue and there is a 

policy gap in my submission in the plan, and it actually needs express 

policy around this issue and its becoming more and more apparent in 

terms of this whole issue of scale and catchment in the last couple of 

days. 45 
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 So I accept that the clarity that you are looking for is not present in the 

plan at the moment, and to take it from this table to that activity status 

is somewhat of a leap. 

 

  [4.05 pm] 5 

 

JUDGE HASSAN:   Yes, and looking at the Environment Court’s rationale and 

its reasoning when you mentioned that before, as I read that decision 

they ended up going for non-complaint primarily in a context of the 

flux and uncertainty within which that evidence was needing to be 10 

considered in the immediate aftermath of the earthquakes. 

 

MR WINCHESTER:   That is correct. Yes, it was, sir and that was I recall, and 

I may be incorrect, the position that was put to them following the 

conferencing of the various experts that non-complying at that time was 15 

appropriate given that uncertainty and I believe the Environment Court 

accepted that. 

 

JUDGE HASSAN:   Okay, and just finally on North Halswell, is your point 

before about the jurisdictional limitations on being able to set an upper 20 

limit a reason behind the Council’s nervousness about going any 

further than what has been suggested by Danne Mora (INDISTINCT 

1.00). 

 

MR WINCHESTER:   No, sir, it is not. 25 

 

JUDGE HASSAN:   It goes further than that? 

 

MR WINCHESTER:   No, it is an evidential issue based on the underlying 

policy framework and I think as I said my learned friend Mr Cleary 30 

outlined that quite clearly and succinctly in terms of what the relevant 

objectives and policies intend for KACs, to be compact, to be efficient, 

et cetera, et cetera. And then looking at what is agreed to be the 

ultimate provision of retail that was appropriate at this centre, 50,000 

square metres, how much land was required bearing in mind those 35 

reasonably firm policy directions? 

 

 And you heard evidence from Mr Heath about his experience, about the 

ability to get 50,000 square metres of retail into his various areas of 

land and there are numerous examples. 40 

 

JUDGE HASSAN:   Yes, I am familiar with that. 

 

MR WINCHESTER:   Yes, I am sorry, sir. 

 45 

JUDGE HASSAN:   No, thank you. 
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SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, I do not have any questions. I just wonder really where 

the size greater than 30,000 square metres is there. I just wonder if that 5 

is not just a descriptor of saying these Key Activity Centres or the 

district centres are big? It is not trying to put any regulatory or policy 

control, and it may well be a gap, when I read it that is the inference I 

took from it because it is just simply saying these are not small, they 

are of a district scale of Key Activity Centres and they are generally 10 

greater than 30,00 square metres. 

 

MR WINCHESTER:   That is right, sir, and I think, you know, we can all get 

bound up in the details at this table but I absolutely agree with the 

submissions made by Ms Crawford that this is not a firm set of rules. It 15 

is guidance, in some cases it is aspirational, it may never be achieved. It 

is a descriptor in my submission. 

 

DR MITCHELL:   All right, thank you. Thank you, sir. 

 20 

SJH:   Thank you. We referred earlier and a number of people have offered to 

assist in various ways with drafting and such like and the potential of 

perhaps putting Mr Stevenson back in the witness box which I am sure 

we will look forward to. If the need arises in any of those areas we will 

issue a minute in due course. Could I just convey the panel’s thanks to 25 

all the submitters, all counsel that have appeared because this has been 

probably a little more efficient process than some of the other hearings 

that we have had and it has been a combination of factors and 

cooperation that has made that possible. We are grateful to you Mr 

Winchester and Ms Scott and to Mr Carranceja and Mr Radich but 30 

particularly we pass our thanks on again to Mr Stevenson. 

 

 The way he has approached this it has made life a lot easier. We have 

still got difficulties to grapple with but it is clear what they are. We 

have got some good material to go on and the problem with some of the 35 

others is the actual problems we were grappling with were hard to 

identify but that is not the case here so we are grateful Mr Stevenson. 

 

MR STEVENSON:   Thank you. 

 40 

SJH:   We are grateful to everyone, thank you very much and the hearing next 

hearing is. 

 

  [4.10 pm] 

 45 

SECRETARIAT:   Tuesday, 23rd, for subdivision. 
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SJH:   Yes, and we then go into split Panel’s, which I know is going to make it 

more difficult for everybody, but it’s the only way we’re going to get 

through. Thank you. 

 5 

MATTER ADJOURNED AT 4.10 PM ACCORDINGLY 


