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DAY 6 – 20 MAY 2015 

 

  [9.30 am] 

 

SJH:   Yes, good morning.  Just have Mr Allan resworn please. 5 
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<MARK DAVID ALLAN, resworn [9.31 am] 
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MR WINCHESTER:   Good morning, sir, just before I cross-examine 

Mr Allan, I can advise in terms of today’s schedule I have spoken to 

Ms Walsh about cross-examination of Ms Stevens for Ngāi Tahu and 

there will be no need for that. 

 5 

SJH:   Thank you. 

 

MR WINCHESTER:    And also we will be contacting Ms Marks who acts for 

a range of parties and Mr Phillips will not need to be cross-examined 

this afternoon. 10 

 

SJH:   Thank you, and there is an indication from Ms Walsh that she doesn’t 

intend to open but she wants an extra five minutes with Mr Copeland 

so that will all work. 

 15 

MR WINCHESTER:   Thank you. 

 

SJH:   Thank you. 

 

MR WINCHESTER:   And just in terms of the North Halswell mediation, sir, I 20 

can advise that the Council will be represented at that mediation this 

morning. 

 

SJH:   Thank you. 

 25 

MS CRAWFORD:   Sir, if I could just signal for Foodstuffs, similarly we will 

also be at mediation, my colleague Ms Booker will be attending in my 

place. 

 

SJH:   We are grateful and we hope it makes progress, thank you. 30 

 

<CROSS-EXAMINATION BY MR WINCHESTER [9.32 am] 

 

MR WINCHESTER:   Good morning, Mr Allan. 

 35 

MR ALLAN:   Good morning. 

 

MR WINCHESTER:   I had a note yesterday that from your summary of 

evidence you said that you thought Mr Heath’s centres capacity 

analysis seemed implausible, is that correct? 40 

 

MR ALLAN:   Sorry, seemed? 

 

MR WINCHESTER:   Implausible. 

 45 
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MR ALLAN:    No, I don’t think those were the words I – it was a reference 

from his evidence-in-chief where he was setting out projected retail 

growth. 

 

MR WINCHESTER:   I see. 5 

 

MR ALLAN:   And the shortfall by 2033.  Mr Colegrave, in his summary 

yesterday, questioned the ability of that shortfall to be met by the 

existing centres structure and on that basis - to me, whether Mr Heath’s 

estimate of – and the figure was 310,000 square metre shortfall versus 10 

what Mr Colegrave felt was larger – I wasn’t making a call on the 

accuracy or correctness of either of those numbers.  It just seemed 

difficult to meet the shortfall within the existing centres. 

 

MR WINCHESTER:   Thank you for that clarification.  So that is partially 15 

about the capacity of centres, isn’t it? 

 

MR ALLAN:   That is right. 

 

MR WINCHESTER:   And what analysis of centres capacity have you done, 20 

have you done any? 

 

MR ALLAN:   I have not. 

 

MR WINCHESTER:   No, and so you rely on Mr Colegrave’s analysis or 25 

evidence in terms of that particular issue, don’t you? 

 

MR ALLAN:   Together with Mr Heath’s. 

 

MR WINCHESTER:   I see.  And Mr Colegrave’s evidence was that he hasn’t 30 

done an express analysis, I think he said he has done some site visits to 

centres, is that your understanding? 

 

MR ALLAN:   That is what I had heard. 

 35 

MR WINCHESTER:   And you are aware, aren’t you, that Mr Colegrave’s 

critique of Mr Heath’s analysis of capacity is based on an incorrect 

interpretation of plan definitions? 

 

MR ALLAN:   In relation to the discussion regarding trade suppliers, yes. 40 

 

MR WINCHESTER:   Yes, so you accept, don’t you, that a building supplier is 

a trade supplier and a trade supplier is outside the definition of retail 

activity? 

 45 

MR ALLAN:   I agree with that. 
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MR WINCHESTER:   And you obviously read Mr Colegrave’s evidence 

before writing your evidence, did you not? 

 

MR ALLAN:   Yes. 5 

 

MR WINCHESTER:   And why didn’t you point out that error when you read 

his evidence because he said it twice that Mr Heath was wrong about 

what he defined as retail activity? 

 10 

  [9.35 am] 

 

MR ALLAN:   Yes, I accept that was overlooked. 

 

MR WINCHESTER:   If I can just ask you to turn to paragraph 7.1.4 of your 15 

evidence and you refer to and appear to rely on Mr Colegrave’s 

observations about a constrained supply of Neighbourhood Centres, 

trade impacts and economic benefits in support for the recovery 

strategy in terms of your conclusion that the proposed rezoning is 

justified, is that the case? 20 

 

MR ALLAN:   Yes, I have. 

 

MR WINCHESTER:   And in terms of those matters that you refer to in that 

paragraph, did Mr Colegrave share his underlying analysis with you of 25 

each of those issues or did you just read his statement of evidence and 

say, “That looks good to me, I will rely on that”? 

 

MR ALLAN:   It was a combination, I read his statement of evidence, the 

original assessment he provided that supported the Foodstuffs original 30 

submission, the section 32 assessment. 

 

MR WINCHESTER:   Yes, and so it wasn’t just a conversation amongst the 

team about the issues he had identified that you relied upon, there was 

in fact some analysis there, was there, that you thought was reliable? 35 

 

MR ALLAN:   There were the conversations amongst the team in preparing 

evidence. 

 

MR WINCHESTER:   Thank you.  Now, turn to paragraph 7.1.9 please over 40 

the page and you are talking there about Mr Durdin’s assessment of the 

high traffic generator rule and its ability to enable the specifics of 

traffic generation to be dealt with.  And your last sentence says, “I 

consider this approach to be appropriate in the interests of an enabling 

planning framework” and you are not suggesting there, are you, that the 45 

planning framework should be enabling at any cost? 
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MR ALLAN:   No, not at all. 

 

MR WINCHESTER:   And do I take it that you are not suggesting that the high 

traffic generator rule is a substitute for an appropriate analysis of 5 

whether the zoning is justified? 

 

MR ALLAN:   No, I don’t, I believe it is a method that can control or manage 

effects subsequent to an appropriate rezoning. 

 10 

MR WINCHESTER:   Thank you.  Turn to your analysis of the Land Use 

Recovery Plan please, paragraph 7.28 to 7.31.  Now, you say at 7.30, 

“The relief sought by Foodstuffs seeks to establish provision for a new 

and appropriately located Neighbourhood Centre in a manner that is 

considered to be entirely in accordance with the directions of the 15 

LURP”.  And you would agree that language is important and accuracy 

of language is important when you are describing things, wouldn’t 

you? 

 

MR ALLAN:   Yes, I do. 20 

 

MR WINCHESTER:   And when you say something is entirely in accordance 

with a planning document do you think that it should be specifically 

recognised or is it just general consistency that is required?  I mean 

what does “entirely in accordance” mean to you? 25 

 

MR ALLAN:   I guess in that context there it was a reference to the quoted 

provision in 7.29 above. 

 

MR WINCHESTER:   Yes, right.  And so when you look at that particular 30 

outcome of the LURP, in order to get to where you say we need to be 

doesn’t that presuppose that your client’s site is a Neighbourhood 

Centre?  Isn’t that a necessary precondition to be entirely in accordance 

with that outcome? 

 35 

  [9.40 am] 

 

MR ALLAN:   Yes, I agree, I guess the role or the context that I see the LURP 

in is setting a direction or actions for the Council to implement that 

outcome so through this current process we are in it enables a 40 

consideration as to whether or not the rezoning of the site would 

achieve that outcome in terms of being a Neighbourhood Centre 

providing for commercial needs. 

 

MR WINCHESTER:   All right.  And what is the evidence as to provision for 45 

commercial activity needs that you rely on? 
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MR ALLAN:   Well, I suppose the foundation of my position is, and it stems 

back to the land development capacity, taking Mr Heath’s evidence he 

projected to 2033 so that long term view that he took.  My reading of 

his evidence and hearing his questioning was that there will be a 5 

shortfall at projected rates of growth within the existing centres and he 

was relying on the existing centres to, I guess, uptake that shortfall 

through intensification, for instance.  I have recognised that as being a 

need and provided the Foodstuffs’ site can fit within that centres based 

framework, adhering to its intent, then that would be in accordance 10 

with that LURP action. 

 

MR WINCHESTER:   I see.  Well, that rather takes us back to Mr Colegrave’s 

analysis in terms of capacity and shortfall, doesn’t it, in terms of what 

he says as against what Mr Heath says? 15 

 

MR ALLAN:  Well, I understood they both accepted that there was a projected 

retail growth that by 2033 it wouldn’t be met by the existing centres. 

 

MR WINCHESTER:  All right.  And you would accept in terms of outcome 10 20 

of the LURP that the zoning of your client’s site as a Neighbourhood 

Centre or as Commercial Core is not required to support rejuvenation 

in damaged areas, is it? 

 

MR ALLAN:   No, not that aspect. 25 

 

MR WINCHESTER:   And in terms of action 24, which you rely upon in your 

paragraph 7.30, you say, “The Council is required to enable in their 

district plan provision to revitalise centres”.  You are not suggesting 

that the rezoning of your client’s site is required to revitalise a centre, 30 

are you? 

 

MR ALLAN:   No, it is not an existing centre however the district plan review 

provides the framework for considering what is an appropriate centres 

network. 35 

 

MR WINCHESTER:  All right. Well, when you break it down into those 

components, Mr Allan, I would suggest to you that what your client is 

proposing is hardly entirely in accordance with the directions of the 

LURP.  You don’t think you made a bit of an overstatement there? 40 

 

MR ALLAN:   Well, yes, I would say it an outcome that isn’t inconsistent with 

that action. 

 

MR WINCHESTER:  Thank you.  Looking at your paragraph 7.34 and your 45 

conclusion that adopting the zone for the Papanui site will provide for a 
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high quality convenience shopping centre supporting a diverse range of 

business activities.  Now, we heard evidence yesterday from your client 

that the only intention for this site is a supermarket? 

 

MR ALLAN:   Yes. 5 

 

MR WINCHESTER:  That is the evidence, isn’t it, so where do you get a 

diverse range of business activities from a spot zoning for a 

supermarket? 

 10 

  [9.45 am] 

 

MR ALLAN:   Okay, accepting the time at which my evidence was prepared 

the Commercial Core zone that was sought obviously does provide for 

a wide range of activities.  It is expected that that would be anchored by 15 

one or more large anchor tenants.  In the case of this site or the scale 

that would be limited to one.   

 

 The function and role of a Neighbourhood Centre, which this would be, 

is to provide for those daily and weekly convenience needs.  If the 20 

zone, and let us call it a spot zone, was simply to allow a supermarket I 

believe that would still fall within the role of centres, the role of a small 

Neighbourhood Centre.  And in saying that I guess I draw reference to, 

as I did in my summary, examples where there are existing 

supermarkets, standalone, zoned Commercial Core that are defined as 25 

Neighbourhood Centres. 

 

MR WINCHESTER:  I see. So in terms of what the plan says a Neighbourhood 

Centre should be and indeed the ultimate function it should perform, 

you are quite satisfied that a supermarket, standalone supermarket will 30 

in fact achieve the vision of a Neighbourhood Centre in terms of not 

just convenience shopping but entertainment and those other functions? 

 

MR ALLAN:   Well, they invariably do have ancillary aspects to them, most 

these days are being established with cafes.  St Martins is an example 35 

where there are small separate retail tenancies. 

 

SJH:   Let us deal with where we are actually act with your client, which is 

they see it, they want it for a supermarket and they would accept a 

condition it was a supermarket alone, so let us deal with the reality, and 40 

now answer the question. 

 

MR ALLAN:   Yes, I do, the question being do I believe that a standalone 

supermarket or spot zone would achieve that.  I guess given there are 

examples already in the framework proposed where that outcome does 45 

exist, I see this is no different. 
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MR WINCHESTER:  All right. And in those other examples you have referred 

to, based on your knowledge can you advise the Panel whether there is 

scope for those locations to grow and fulfil the functions of a 

Neighbourhood Centre or are they solely constrained to a site specific 5 

zoning of a supermarket? 

 

MR ALLAN:   They are all Commercial Core and not constrained by 

supermarket, they were established by way of resource consent.  They 

would be open to or it would be available to them to expand in 10 

accordance with the Commercial Core zone.  I would suggest the site 

constraints may be around the provision of car parking, if any 

additional car parking was required by a further development. 

 

MR WINCHESTER:   All right.  And thinking about your client’s site in terms 15 

of how it would actually function, you would have a supermarket, next 

door you would have the Mad Butcher, there is the Oil Changers 

facility – is that semi-industrial trade supplier type? 

 

MR ALLAN:   I would say it would be industrial nature. 20 

 

MR WINCHESTER:   And next door the Foodstuffs’ head offices and that is 

what is there in reality, isn’t it? 

 

MR ALLAN:   That is correct, that is activity outside the Foodstuffs’ site. 25 

 

MR WINCHESTER:   Yes. 

 

MR ALLAN:   Yes, so the - - - 

 30 

MR WINCHESTER:   But in terms of saying there will be a Neighbourhood 

Centre here and it would be centred on 171 Main North Road, that is 

what would result at the moment if you added a supermarket in? 

 

MR ALLAN:   If it was supermarket specific. 35 

 

MR WINCHESTER:   Yes, and that is your client’s evidence, isn’t it? 

 

  [9.50 am] 

 40 

MR ALLAN:   Yes, Ms Parish, if I could say, committed to a supermarket, I 

guess my opinion would be is that that could be achieved as well as 

providing for an offering of appropriate other retail commercial 

activities. 

 45 

MR WINCHESTER:   I see, thank you. 
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SJH:   Ms Huria. 

 

MS HURIA:   No thank you, sir. 

 5 

SJH:   Ms Dawson. 

 

MS DAWSON:   Yes, I do have some questions.  Just before I talk to you 

about the Papanui site, I just wonder if we could call up the planning 

maps for the Wainoni first and then the Redcliffs site, just so that we 10 

are clear about where these access strips are. 

 

MR ALLAN:   Yes, sure. 

 

MS DAWSON:   Could you, I know this is difficult but can you tell us where 15 

the two approximately, are the two access strips that Foodstuffs wishes 

to zone commercial core, coming out from that block of core on 

Wainoni Road, that is the Wainoni Road Pak’n Save, do they go out to 

Breezes Road in amongst the residential zoning down Breezes Road? 

 20 

MR ALLAN:   Yes, that is correct, if you can make out the, here it appears the 

darker shade of pink to the use (INDISTINCT 2.21) to the right of the 

core. - - - 

 

MS DAWSON:   Yes, which is an extension to the – it was commercial fringe? 25 

 

MR ALLAN:   That’s right, so originally industrial/general, Mr Stevenson’s 

amended provisions identify that large area, the entire area shown as 

core. 

 30 

MS DAWSON:   Yes, it is just the access strips, are they – I mean I do not 

need to know exactly but are they two of those residential properties, 

what was residential properties that come out to Breezes Road? 

 

MR ALLAN:   Yes – I would not say – well, the first is to the bottom right of 35 

the CF area and it is that thin – that is the one there – it is 

approximately six metres wide, so it has been an access for Rabco 

Industries that were occupying the CF area.  

 

MS DAWSON:   Yes. 40 

 

MR ALLAN:   So that is 204.  186 refers to the residential section that, if you 

move the mouse up and stop there, back, and the next one down, that 

there – that is 186 and Foodstuffs holds resource consent to authorise 

vehicle access to the supermarket on the main body of the site. 45 
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MS DAWSON:   So Foodstuffs has resource consent to use those for access or 

a previous tenant of the fringe zone? 

 

MR ALLAN:   In terms of 186, where the mouse is now, is the resource 

consent, the 204 access has just simply been, is established and has 5 

been used for that purpose to the industrial property.  

 

MS DAWSON:   By industrial use, all right thank you.  And then the Redcliffs 

one seems a bit different.  It might be a bit hard to see with all the 

writing over it. 10 

 

MR ALLAN:   Yes, so essentially under the CF, there were two residential 

properties owned by Foodstuffs, separating the CF and the core is a 

private accessway that you cannot see, but it serves the rear square lot - 

- - 15 

 

  [9.55 am] 

 

MS DAWSON   Behind the C of CF? 

 20 

MR ALLAN:   That is right, yes. 

 

MS DAWSON:   So they have private access is off Main Road in between the 

two parts of what would become the commercial core? 

 25 

MR ALLAN:   That is right, yes. 

 

MS DAWSON:   So if Foodstuffs wanted to use both those parts, each side of 

the access, - - - 

 30 

MR ALLAN:   Yes. 

 

MS DAWSON:   - - - presumably they have some arrangement with getting 

across there? 

 35 

MR ALLAN:   Well, they would obviously need that arrangement. 

 

MS DAWSON:   Yes, to legally use it, use someone else’s property, - - - 

 

MR ALLAN:   That is right. 40 

 

MS DAWSON:   - - - but what they are wanting from us is the zoning of that 

private residential access as commercial core? 

 

MR ALLAN:   Correct. 45 
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MS DAWSON:   So it goes right across. 

 

MR ALLAN:   Correct.  The situation now will require not only obviously 

landowner agreement, but also the associated consent would be needed 

to use the residential for that purpose. 5 

 

MS DAWSON:   Yes, thank you, thank you for clarifying that, they are just a 

bit unusual. 

 

 Just turning back to the Papanui property, the Main North Road 10 

property sites, I have had a look at the Section 32 analysis that was 

attached to the submission from Foodstuffs that your company 

prepared.  I am interested in how the analysis that you have done in 

terms of Section 32 and also in terms of consistency between the rules, 

the policies and the objectives under the Proposed Plan’s provisions, 15 

and how you have considered the internal consistency of the Plan and 

the appropriateness of this zoning in terms of the objectives and 

policies that would apply to the establishment of a new centre. 

 

 I just want to understand which objectives and policies you have 20 

looked at and how you have analysed them in terms of how a new 

centre should be established, and that it is appropriate in terms of the 

policy framework? 

 

MR ALLAN:   Yes, the question – I guess looking at the Foodstuffs site, at this 25 

stage it is a new centre but were the proposed provisions in place today 

and operative and someone was – let’s say Foodstuffs was looking to 

create that centre – I see that only being possible through a rezoning 

request, and that would be assessed against objective 2 of the 

Commercial Proposal. 30 

 

MS DAWSON:   Sorry, I will just interrupt you – to all intents and purposes, 

this is a rezoning request that is being made as part of the Plan change - 

- - 

 35 

MR ALLAN:   Yes. 

 

MS DAWSON:   - - - the Plan review I mean.  So we need to look at it in terms 

of say, if these are the objectives and policies that are accepted, so I 

understand that.  So take me through what you have done and how you 40 

have done it. 

 

MR ALLAN:   Okay in that respect, it has been a process to consider how the 

rezoning fits with objective 2 in terms of where commercial activity is 

focused. 45 
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MS DAWSON:   And which bits of objective 2? 

 

MR ALLAN:   I guess overarching A that commercial activity will be located 

or focused within any one of the centre hierarchies that was deemed 

appropriate in this case given the scale, size of site being a 5 

neighbourhood centre, and how that might meet wider community 

needs. 

 

 So that is, I guess, the overarching of where commercial activity should 

be focused and then going down that list, you get to the, I guess, you 10 

are looking more at the role of the function of what that centre would 

be. 

 

MS DAWSON:   So the first one is that it supports intensification within 

centres, so that is not what it is doing because it is not a centre yet. 15 

 

MR ALLAN:   At this stage, no, that is right. 

 

MS DAWSON:   And then the next one is enables the efficient use and 

continued viability of other commercial centres, so that it does not 20 

undermine them, supports the function of neighbourhood centres as 

community focal points. 

 

 So are those the sort of things that you would look at? 

 25 

MR ALLAN:   That is right, yes. 

 

MS DAWSON:   And is consistent with the role of each centre as defined in 

the table? 

 30 

  [10.00 am] 

 

MR ALLAN:   Yes. 

 

MS DAWSON:   So is there any further policy level guidance on these matters 35 

that this new zoning, which is a method I guess, would need to be 

consistent with? 

 

MR ALLAN:   The policy, policy 1 would follow on, or does follow on. 

 40 

MS DAWSON:   And which bits of that? 

 

MR ALLAN:   That is we are looking at the role, and that it is performing a 

function that is relevant or appropriate to its catchment. 

 45 
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MS DAWSON:   So it is maintaining and strengthening commercial centres 

relevant to their functions and catchment, and then supports and 

enhance the role of district centres, which is the one down the road, and 

then maintains the role of neighbourhood centres. 

 5 

MR ALLAN:   So clause 3, yes. 

 

MS DAWSON:   Yes.  And then does policy – are there any other policies that 

you think are relevant?  I am not wanting to look at the design type 

module, that is not the level of detail - - - 10 

 

MR ALLAN:   No. 

 

MS DAWSON:   - - - but are there other policies? 

 15 

MR ALLAN:   No I guess the other policy that is sort of relevant or not is 

policy 5 - - - 

 

MS DAWSON:   Yes. 

 20 

MR ALLAN:   - - - where it is accommodating growth.  But I see that directed 

more at – and the words are quite clear in that, and I am looking at the 

track change version - - - 

 

MS DAWSON:   Yes. 25 

 

MR ALLAN:   - - - under sub clause B, any outward expansion of a 

commercial centre must be consistent with the strategic direction 

objective to ensure, so that is dealing with an existing centre. 

 30 

MS DAWSON:   So in my track change version that at one stage had an ‘A’, 

which was that growth and demand be accommodated principally 

within the existing commercial centres.  But through some part of this 

process that has been deleted, and it does seem to be focused on the 

outward expansion of existing commercial centres.  So I am interested, 35 

so then what is your thinking and your analysis, tell us how you got to 

the point where you took this idea for a spot zoning, say, a new zoning 

for a commercial core on this location, it may well have a big 

supermarket on it.  How does that then, show me your thinking, tell me 

about your thinking, in terms of consistency with objective 2 in policy 40 

1? 

 

MR ALLAN:   Okay, I guess that goes to a higher level in that the higher order 

documents - - - 

 45 

MS DAWSON:   No, no, I am just interested in these ones. 
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MR ALLAN:   Okay.  I guess the district plan review process provides an 

opportunity to consider the appropriateness and efficiency of land use, 

so it was looking at it in that context as to whether the Foodstuffs site 

under a rezoning would provide, would represent a more appropriate 5 

outcome or use of land than what is proposed, and then testing whether 

that can be achieved within the objective and policy framework we 

have discussed.  As providing for a neighbourhood centre, as not 

undermining other centres, and performing a particular role. 

 10 

MS DAWSON:   So it has got to do things, like it has got to meet wider 

communities’ and business needs. 

 

MR ALLAN:   Yes. 

 15 

MS DAWSON:   It has got to really be a centre, does it not, to fit.  I mean do 

you agree that it needs to be a centre, to fit within this policy and 

objective framework? 

 

MR ALLAN:   Yes, and that would be, well it is any one of those centres at the 20 

moment, again within policy 1 or the description of the centres, the 

corner butchery and other activities are commercial local, they would 

fall to be called a local centre or defined as such.  So the commercial 

core that is sought would supplement the community needs.  I have 

also acknowledged the residential intensification area that is identified 25 

as north of Northcote as representing part of the residential catchment 

that is relevant to this particular centre.   

 

[10.05 am] 

 30 

MS DAWSON:   Do you think it needs to, in order to be consistent with 

objective 2 in policy 1, it needs to be shown that it will not, this new 

centre if it is such, will not undermine the role of other centres? 

 

MR ALLAN:   Yes. 35 

 

MS DAWSON:   And you are satisfied that it would not? 

 

MR ALLAN:   Yes, and I will defer to the evidence of the economist, but I 

recall Mr Heath under cross examination on the Tuesday of last week 40 

where in response to a specific question regarding Papanui/Northlands 

KAC he stated that there was no issue for that key activity centre, and 

that because of the size of this neighbourhood centre it is not possible 

for it to have an effect on the key activity centre. 

 45 
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MS DAWSON:   What I am interested in is, I suppose the proliferation of new 

neighbourhood centres popping up.  If one other supermarket decided 

there could be a bit of a need or opening in the market in an area for a 

new supermarket, and there might be a couple of local shops there, and 

they decide to apply for a new zone on that spot, what are the key 5 

policy directives that you say need to be ticked off to ensure that that 

zone, which is in this case Papanui but could be other places, is 

consistent with objective 2 in policy 1.  What are the key policy 

directives that need to be consistent with? 

 10 

MR ALLAN:   Well I guess it is ensuring or demonstrating that it does fit 

within the framework and it will not be compromising other centres in 

the vicinity.  It will be serving a new or different catchment if there was 

intensification occurring or greenfield development occurring, and that 

it could be integrated with the transport infrastructure for instance, 15 

which is another consideration of objective 2. 

 

MS DAWSON:   And that it, in itself could develop to form a centre within the 

centres hierarchy, not just a random supermarket? 

 20 

MR ALLAN:   Well that is right.  It would need to demonstrate that it is going 

to perform the role and the function that policy 1 sets out for centres.  

That hierarchy of functions, let us say. 

 

MS DAWSON:   Right thank you very much.  Thank you. 25 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you Mr Chairman.  Mr Allan, good morning.  Just 

picking up on the same thing.  I have to say I have got a degree of 30 

sympathy for some of the analyses that you have brought forward 

simply because I see some issues with lack of consistency in the 

description of neighbourhood centres in terms of their role.  I just 

wanted to test some of this with you.   

 35 

 So if we look back to objective 2 which refers to supporting the 

function of neighbourhood centres.  It describes them there as 

community focal points.  If we just read that alone then a supermarket 

is a community focal point in one sense in that people come, they talk 

in the aisles, and it is a place where they go once a week.  So you might 40 

say that is a community focal point, that is fair enough is it not in terms 

of, on its own? 

 

MR ALLAN:   Yes, I agree. 

 45 
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JUDGE HASSAN:   Then if we look at the descriptions, I wonder – in your 

discussion with Mr Winchester where he put to you some propositions 

about what this site does not have compared with the functions that are 

described in the subsequent policies and tables.  If we look at the next 

description of centres in (iii), again, read on its own that could refer to a 5 

centre as something that meets community needs but not necessarily in 

a way that is incompatible with a supermarket.  Do you think that is 

fair? 

 

  [10.10 am] 10 

 

MR ALLAN:   That is right, yes. 

 

JUDGE HASSAN:   Then if we look at the table that follows that, we see some 

more description and here some of these other things that 15 

Mr Winchester raised with you are absent from this site, that is fair 

enough isn’t it? 

 

MR ALLAN:   The entertainment and residential? 

 20 

JUDGE HASSAN:   Well in a sense looking at the prospective use of this site, 

I think you have acknowledged yourself the size of the site really could 

only cater for a supermarket, more or less.  Some element of small 

scale shopping is in association with it. 

 25 

 The submission of your client does not seek to rezone the shops on the 

corner when looking at this site in itself, and this site in itself is not 

really physically capable of performing all of those needs if it is going 

to cater for a supermarket, that is probably fair to say that, isn’t it? 

 30 

MR ALLAN:   Yes, it would come down to the scale of the supermarket. 

 

JUDGE HASSAN:   We are looking at the realistic scale of a supermarket, 

New World through to PAK’nSAVE, which is the anchor in a realistic 

sense that is going to be the dominant use of this site, isn’t it? 35 

 

MR ALLAN:   It would be, yes. 

 

JUDGE HASSAN:   And in terms of what else could be facilitated there, 

perhaps an element of shopping, but you are not going to get a bar or a 40 

restaurant, perhaps a small coffee shop as you mentioned might be 

possible. 

 

MR ALLAN:   Yes, I would perhaps liken it to the St Martins New World, I 

am familiar with it, it is my local neighbourhood centre and that was 45 

the first store to be rebuilt following the quakes, and prior to the quakes 
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it did have a small standalone set of shops.  They have been reinstated, 

but what you have there is the supermarket as the anchor, an integrated 

pharmacy and bank – it is integrated into the main building, and then 

there is a standalone retail tenancy comprising to three units. 

 5 

JUDGE HASSAN:   Okay, all right.  Then we look at the appendix at the back, 

and that refers to a range of similar things – local meeting places and 

bars and restaurants are emphasised there.  I guess the point of our 

discussion so far is, at least within those various descriptions of roles 

and functions there is an element of flexibility, and in some regard an 10 

element of confusion.  Do you accept that, or do you think that that is 

right in terms of what is the role of a neighbourhood centre, that is not 

entirely clear? 

 

MR ALLAN:   Yes, I accept that and then also looking at the rules, the list of 15 

permitted activities there is nothing requiring that mix of activities to 

occur.  So any of the existing commercial zones they aren’t required to 

meet a certain range or proportion or other activities.  

 

JUDGE HASSAN:   And if we are looking at the structure of a plan which is 20 

intended to provide for a centre’s policy, it isn’t satisfactory, is it, to 

have that degree of uncertainty surrounding the purpose and role of a 

neighbourhood centre, as for instance compared to a local centre.  It is 

something that the Panel should address, isn’t it, in terms of providing 

greater clarity? 25 

 

MR ALLAN:   I would agree with that, and I have read discussion about how 

the separate appendix and the policy and tables might be combined.  I 

believe there would be an opportunity there to provide greater clarity. 

 30 

JUDGE HASSAN:   Now, just looking at the question of local centres, so local 

centres and hierarchy below this I presume, am I right to presume that 

you consider a neighbourhood centre more appropriate because local 

centres tend to focus on small shopping, is that right? 

 35 

MR ALLAN:   Generally that is right, yes. 

 

JUDGE HASSAN:   They are commercial in nature. 

 

MR ALLAN:   They are. 40 

 

  [10.15 am] 

 

JUDGE HASSAN:   But they focus on small shops.  I wonder whether that is 

another indication of a problem with the Plan’s structure, in other 45 

words if this site was to be rezoned a centre, as you are seeking, you 
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made the point that there are various other parts of town where there 

are effectively supermarket only or supermarket with a little bit of retail 

offerings that are proposed to be neighbourhood centres too.  And none 

of those other offerings have got the range of community focus 

facilities with them, have they effectively, other than the commercials 5 

one that you have described?  And yet they are proposed to be rezoned, 

or zoned neighbourhood centre.   

 

MR ALLAN:   That is right.  I guess it is also a factor of the size of the zone.  I 

guess that is where the Plan differentiates between small and large 10 

neighbourhood centres.   

 

JUDGE HASSAN:   Do you think perhaps the Plan framework would be more 

logical if neighbourhood centres were truly for that neighbourhood 

focal point in a realistic sense for the range of services intended, but 15 

that local commercial zoning was extended to encompass the reality 

that we have supermarkets that are standalone or associated with small 

retail offerings around Christchurch?  Is that a more sensible and 

logical structure of the centres? 

 20 

MR ALLAN:   Yes, I see merit in that, I guess the commercial local zone isn’t 

ruling out supermarkets.  Originally a number of the Foodstuffs sites 

were identified ‘Commercial Local’ - - - 

 

JUDGE HASSAN:   But when it refers to “consists of a small group of 25 

primarily convenience-based shops such as takeaways and dairies…” it 

doesn’t help the case for a supermarket, does it? 

 

MR ALLAN:   No.   

 30 

JUDGE HASSAN:   So if you were rethinking this structure with a fresh sheet 

of paper do you think the more compatible fit for your client’s property 

would be in a local centres construct that explicitly allowed for 

supermarkets to be in that mix? 

 35 

MR ALLAN:   I guess in response, it really would come down to a site specific 

– the centres that have been identified are by in large well established 

centres, so by imposing or applying a neighbourhood centre notation to 

them there perhaps is that limited ability for them to become true 

neighbourhood centres, in that they are already there. 40 

 

JUDGE HASSAN:   And isn’t that limitation inherent in your client’s property 

at 171 Main North Road? 

 

MR ALLAN:   If it were to be a neighbourhood centre? 45 
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JUDGE HASSAN:   That its natural attributes do not suit a neighbourhood 

centre in the same sense that those supermarkets with retail offerings 

beside them do not either.  Once it is anchored by a supermarket there 

is very little else that can be done, apart from a couple of quiet cafes.  

 5 

MR ALLAN:   But I still believe they function, they provide that local 

community function, and the examples at Ilam and others. 

 

JUDGE HASSAN:   Well depending on which description or function is taken 

to be the right one in the Plan.  10 

 

MR ALLAN:   Well, yes, I think it stems from, I guess, objective 2, policy one, 

the text where the distinction is made.  So policy 1 (iii) in terms of a 

neighbourhood centre it is that weekly/daily destination - - - 

 15 

JUDGE HASSAN:   But then you have got - - - 

 

MR ALLAN:   - - - come as community needs.   

 

JUDGE HASSAN:   Then you have got the table that describes a number of 20 

other things, which this site in a realistic sense cannot accommodate.   

 

MR ALLAN:   No, and if a site was of, or a neighbourhood centre was of a 

2,000 or 3,000 square metre size you are unlikely to get the 

supermarket offerings, so. 25 

 

JUDGE HASSAN:   Hence the problem.  

 

MR ALLAN:   Yes.   

 30 

JUDGE HASSAN:   Okay, so you maintain your view that it would still be – 

the zoning structure is right, notwithstanding some of these difficulties? 

 

  [10.20 am] 

 35 

MR ALLAN:   Yes, with the structure that is there, the commercial zone, as a 

neighbourhood centre fits within the intent of the policy in terms of its 

function. 

 

JUDGE HASSAN:   Well look, you have got better insight than me I think in 40 

how we read these words but I will have to think about that, what you 

are saying carefully, and think about that further. 

 

 Finally, the issue of industrial versus commercial in the Section 32 

analysis that was undertaken.  The analysis – as I understand it, the 45 

analysis for the purposes of the submission rely predominantly on the 
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urban design assessment of the comparative zoning offers, commercial 

versus industrial.  You relied on Mr Burns’ assessment of the different 

attributes of commercial and industrial and his conclusion at 

commercial was a better fit.  Is that right? 

 5 

MR ALLAN:   No, I would not go that far, no, it would be one aspect that was 

considered. 

 

JUDGE HASSAN:   All right, so one thing I have not seen and perhaps it is 

there somewhere, because if we look at say the industrial, the range of 10 

activities that could be undertaken in an industrial setting, it seems to 

me that there are a range of activities that could be undertaken on the 

site, that could be compatible neighbours with its residential setting.  

 

 For instance, a Mitre 10, do you disagree with that?  15 

 

MR ALLAN:   No, I do not, no, such an activity would be subject to the usual 

considerations at a consent stage. 

 

JUDGE HASSAN:   So it is not to say that industrial zoning is incompatible, 20 

with this part of the site currently zoned industrial, that would be fair 

would it not? 

 

MR ALLAN:   That is right, there would be activities that could occur under its 

current zoning, there are, I would say, limited amenity controls I guess. 25 

 

JUDGE HASSAN:   And in terms of amenity, you see the Section 32 analysis 

in terms of the urban design assessment looks at amenity through the 

eyes of an urban design expert, does it not?  It does not look at amenity 

in terms of, for instance, the long hours of operation of a supermarket, 30 

the lighting and other nuisances that can be associated with that, the 

noise that can be associated with that, the loss of privacy for the 

residential properties that front Northcote Road, those are all amenity 

effects, are they not? 

 35 

MR ALLAN:   That is right, and all matters that are typically - - - 

 

JUDGE HASSAN:   Are they analysed through, yes, sorry, sorry, I interrupted, 

I beg your pardon, those are all matters - - - 

 40 

MR ALLAN:   - - - that are typically addressed through zone controls in the 

same way that the industrial zone will have in recognition of a 

boundary with a sensitive activity that increase, for instance, building 

setback or bulk and location provisions might be relevant, glare 

standards, noise, more strict noise requirements. 45 
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 So those provisions or those distinctions would exist now, recognising 

an industrial abutted against residential properties.  

 

JUDGE HASSAN:   I guess I am struggling to understand, just finally, given 

that to be the position, in other words these other amenity effects, night 5 

time noise, lighting, nuisance, those sorts of things, are all matters 

capable of control in the consenting process. 

 

 Can you help me just understand what is the defining difference in 

terms of the receiving environment and the effects of activities that 10 

separates the case of a commercial usage of the site or commercial 

zoning of the site, from an industrial one, given the range of activities 

that can be undertaken in each? 

 

 Is there really a case based on amenity for the difference, that is what I 15 

am struggling to understand. 

 

MR ALLAN:   I guess generally speaking, it is not unreasonable to expect that 

the nature of industrial activities can lead to, well - - - 

 20 

JUDGE HASSAN:   Are you thinking of the range of activities specified in the 

Plan when you say that? 

 

MR ALLAN:   Yes. 

 25 

JUDGE HASSAN:   Right.  And given that range of activities, what were you 

going to say? 

 

MR ALLAN:   That I guess the level of amenity or the form of the built 

environment, the standards are lower or it is expected that those 30 

standards are lower than if it were a commercial zone. 

  [10.25 am] 

 

JUDGE HASSAN:   And are those standards compared in the Section 32 

analysis? 35 

 

MR ALLAN:   They have not explicitly been but that is part of the process, is 

looking at what does the existing zone provide for, what is the existing 

site currently used for and what might occur under that zoning regime, 

yes. 40 

 

JUDGE HASSAN:   It is just that I wonder and slightly worry about the fact 

that an urban design expert’s perception of amenity effects is a narrow 

one and is not really the right one in terms of a planning comparison 

between the two zones on amenity effects.  It is only part of the picture. 45 
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MR ALLAN:   That is right, and as I said earlier it was part of the 

consideration.  Another component was the identification under Section 

32 report prepared for Council property economics, the recognition of 

an oversupply of, well, an ample supply of industrial land.  I think there 

was a thousand hectares that was identified as currently zoned, so 5 

Mr Colegrave’s view of that was that equated to approximately a 50 

year supply, so yes, so as well as land supply and built environment 

and outcomes, they all get put into the mix, yes. 

 

JUDGE HASSAN:   Thank you for that. 10 

 

SJH:   Ms Dawson. 

 

MS DAWSON:   Thank you, sir.  I just have one further question on the 

discussion you were having with Judge Hansen about whether it would 15 

be a neighbourhood or local centre.  

 

 When you look at the policies and the way the Plan is written as a 

whole about centres as opposed to zoning, do you think that when the 

Plan is talking about a neighbourhood centre or a district centre, the 20 

focal centre, and the range of uses, is it just talking about the 

commercial zoning in that centre or is it talking about the wider area 

immediately surrounding that zoning? 

 

 And I mean, I know we keep coming back to St Martins, but it is also 25 

my local, and like there is a library there, it is not in the commercial 

zone but it is zoned for a library or designated, there is a medical centre 

immediately over the road, there is another strip of shops immediately 

over another road, which I think is actually commercial core, so if you 

looked at the wider range of activities in that centre, it is different than 30 

what is just in the commercial core surrounding the supermarket.   

 

 And I think, my impression is that may well be the case in many other 

centres. 

 35 

MR ALLAN:   Yes, I understand what you are saying.  I guess the commercial 

core zone is the blunt mechanism to identify an area and quite a defined 

area, where the list of retail commercial activities can occur, and I 

accept and I guess in the case of the Foodstuffs site, if we look beyond 

the commercial core that is sought, we do have the small collection of 40 

commercial local provisions on the corner.  There is the school on the 

opposite side of the intersection, there is an office element on the 

adjoining site, and then you have intensified residential proposed.   
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 So in that context while you have a commercial core, prescribes, let’s 

say, the activities that can occur there, more often than not, that zone is 

seen to be in the context of a wider offering that does form that centre. 

 

 I guess the questioning earlier was perhaps highlighting the discord 5 

between that centre’s outcome and the commercial core, because the 

commercial core has been assigned in all instances, to a centre. 

 

MS DAWSON:   But when you look at the Plan as a whole, whether it is 

residential policies for example, but including the commercial policy, 10 

do you think the Plan is clear as to whether the centre, whether it is 

district, neighbourhood or local, is intended to just apply to the 

commercial zoning within that centre or is intended to apply to that 

general location of which there would be commercial zoning in half of 

it? 15 

 

 Do you think it is clear or, how do you read it? 

 

  [10.30 am] 

 20 

MR ALLAN:   I admit it is probably not clear, I guess in reading the policy and 

ignoring the table that is perhaps what assigns the zone, but in reading 

the policy it does talk broadly of centres and community needs and it 

does not pinpoint that central need to a defined zone.  It is only when 

you hit the table where the reader is told, okay I am a neighbourhood 25 

centre because I am commercially zoned. 

 

MS DAWSON:   But it just says “zoning can include”.  It does not say “is 

limited to”. 

 30 

MR ALLAN:   True, yes.   

 

MS DAWSON:   Thank you.  I just wanted your perspective on that.  Thank 

you very much. 

 35 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir.  Thank you Mr Allan.  Just three quite 

simple questions I think or quite straightforward questions.  You have 

essentially said that the precedent has already been created for the 40 

establishment of supermarket-only zoning by virtue of the Ilam New 

World and the Wainoni Pak’n Save as examples where the commercial 

core zoning has been applied.  Obviously each of these proposals need 

to be looked at on their merits and I just want to understand your 

understanding of the circumstances that prevail at those other two sites.  45 
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First of all, do you know how long they have been established, on their 

current sites? 

 

MR ALLAN:   Which was the two – the Wainoni and - - - 

 5 

DR MITCHELL:   The two that you mentioned.  Where the commercial core.  

I think – I took your evidence to say, Council has already agreed to this 

twice, and you mentioned the Ilam New World which I assume is the 

Peer Street - - - 

 10 

DR ALLAN:   That is right. 

 

DR MITCHELL:   - - - one and the Wainoni Pak’n Save.  I just want to 

understand a little bit more about the specifics of those sites, and the 

first one is how long have each of those been established in 15 

approximate terms? 

 

MR ALLAN:   Okay, starting with Peer Street, that was a former Feltex carpet 

factory so I guess an industrial zone, deep to brownfield if you can call 

it that. 20 

 

SJH:   No, no, the first question is how long have they been established? 

 

MR ALLAN:   Peer Street would be mid-2000s, I believe, off the top of my 

head. 25 

 

DR MITCHELL:   So it has been there about 10 years give or take. 

 

MR ALLAN:   Yep.   

 30 

DR MITCHELL:   And that is the old Feltex carpet factory? 

 

MR ALLAN:   That is right, yes. 

 

DR MITCHELL:   Okay.  What about the Wainoni Pak’n Save? 35 

 

MR ALLAN:   Wainoni, earlier than that the original store.  Earthquake 

damage, the replacement building is currently under construction. 

 

DR MITCHELL:   Approximately how long was the supermarket there, 40 

though, before it was - - - 

 

MR ALLAN:   I would say 15. 

 

DR MITCHELL:   15? 45 
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MR ALLAN:   15, yep. 

 

DR MITCHELL:   Yeah, okay.  And how far away are they from key activity 

centres or district centres in particular? 

 5 

MR ALLAN:   Peer Street the nearest would be Church Corner. 

 

DR MITCHELL:   So how far away would that be? 

 

MR ALLAN:   I could not say, maybe a couple of K.  I would have to check. 10 

 

DR MITCHELL:   I am just trying to get a handle on it - - - 

 

MR ALLAN:   Yes. 

 15 

DR MITCHELL:   - - - rough, in general terms.  And how far away is Wainoni 

from a - - - 

 

MR ALLAN:   Again I would need to check, I could not even offer an 

estimate. 20 

 

DR MITCHELL:   Further than the Ilam example probably, do you think? 

 

MR ALLAN:   I would think, yes.  I am perhaps less familiar with that area. 

 25 

DR MITCHELL:   You have possibly been asked this question earlier today, 

but just to ask it very distinctly.  If those two existing sites that you 

referred were not zoned commercial core what would they fit under.  

What would be the alternative zoning that fitted with the scheme of the 

plan? 30 

 

MR ALLAN:   Well currently I would perhaps say no, I mean I would initially 

think commercial local.  Again the description for local it limits the 

proximate size to 2,000 or it does not limit but typically it is saying 

around 2,000 square metres but the emphasis being on more finer grain 35 

convenience. 

 

DR MITCHELL:   Just finally then, just around that whole picture 

(INDISTINCT 4.36) are there other standalone supermarkets that are 

not zoned commercial core other than the two that you have mentioned, 40 

that you are aware of? 

 

MR ALLAN:   No, my understanding is that all supermarkets have been given 

a commercial core zone.   

 45 
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DR MITCHELL:   Irrespective of whether or not they are linked to other retail 

activities? 

 

MR ALLAN:   That is right.  Correct. 

 5 

DR MITCHELL:   And are many of those standalone? 

 

[10.35 am] 

 

MR ALLAN:   Not the Foodstuffs ones I am aware of.  In terms of standalone 10 

being just, I would say Wainoni and Ilam, they would be the - - - 

 

DR MITCHELL:   They are the only two? 

 

MR ALLAN:   Yes, off the top of my head. 15 

 

DR MITCHELL:   - - - that you are aware of.  Right thank you. 

 

SJH:   Thank you sir.  Mr Allan can you tell us that before the earthquake 

damage what were the operating hours on the Trents site?  And if you 20 

cannot, where could I find it in the evidence or section 32 analysis? 

 

MR ALLAN:   No I cannot and you will not find it. 

 

SJH:   And the vehicle movements under the Trent ownership, operation? 25 

 

MR ALLAN:   I cannot tell you.  I would need to check whether that was a 

matter that the transport technical note covered. 

 

SJH:   So on the evidence we cannot really compare the impact on the 30 

residential neighbours with a supermarket which will have long 

operating hours and a lot more vehicle movements probably.  Is that 

true? 

 

MR ALLAN:   True, without that evidence. 35 

 

SJH:   Thank you.  All of the evidence we have heard supporting the 

Foodstuffs application for this rezoning and what you perhaps correctly 

identify as a spot zone, it applies equally to the whole site does it not?  

Not just this site.  The whole of the Foodstuffs site here.  It would have 40 

equal application to the other Foodstuffs that is not zoned industrial. 

 

MR ALLAN:   In terms of the evidence?  Well I guess the evidence is perhaps 

constrained to looking at the 1.5 hectare site.  I would expect to apply 

commercial zoned thinking to a larger area would throw in – and I will 45 

take transport as an example – perhaps other considerations of a scale.  
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I mean, it might introduce, I would expect, effects or issues of scale 

would be quite different. 

 

SJH:   The amenity effect of having a neighbourhood centre against an 

industrial site – has that been analysed? 5 

 

MR ALLAN:   In terms of what would be the rear of the site?  No not 

specifically but as an amenity (INDISTINCT 2.46) - - - 

 

SJH:   You do not think there will be any problems but it has not been 10 

analysed?  Would that be a fair way of putting it? 

 

MR ALLAN:   Fair, yes.   

 

SJH:   When we come to documents such as this, and any documents indeed, it 15 

is very important that you apply the definitions within it, is it not? 

 

MR ALLAN:   Yes. 

 

SJH:   In fact it is critically important is it not? 20 

 

MR ALLAN:   It is. 

 

SJH:   I think it is now acknowledged that the definition applied twice by 

Mr Colegrave does not fit with the plan definition.  Is that correct? 25 

 

MR ALLAN:   In terms of the trade supply building? 

 

SJH:   Yes, yes.  How could, given it is so critical, and you are familiar with 

this, and you are the planner for this site, how could you just overlook 30 

it when it is such a fundamental flaw? 

 

MR ALLAN:   I guess in terms of the commercial zone sought I did not see it 

as relevant. 

 35 

SJH:   One of the critical pieces of the case being advanced by Foodstuffs is 

that Mr Heath was wrong about capacity.  And this is critical to that 

analysis is it not? 

 

MR ALLAN:   Yes.   40 

 

SJH:   And that is critical to this case.  So how could you simply overlook it, 

unless you are having, or heading towards, or trying to head towards an 

intended outcome? 

 45 
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MR ALLAN:   In opening questioning from Mr Winchester I made the point 

that I had heard from Mr Heath and Mr Colegrave around the projected 

retail growth - - -  

 

SJH:   That is not answering my question.  How could you as a planner who are 5 

familiar with the definitions in this plan, simply overlook a critical 

mistake by Mr Colegrave in his applying of the definition? 

 

MR ALLAN:   I can’t offer - - - 

 10 

SJH:   You can’t answer? 

 

MR ALLAN:   I can’t. 

 

SJH:   Okay, thank you.  Anything arising Mr Winchester? 15 

 

MR WINCHESTER:   Thank you, no, sir. 

 

SJH:   Anything arising or re-examination? 

 20 

<RE-EXAMINATION BY MS CRAWFORD [10.40 am] 

 

MS CRAWFORD:   Just two points, sir, and before I do I noted in particular 

Judge Hassan and Commissioner Dawson’s comments around 

structuring and drafting of the tables and descriptions, can I just 25 

confirm and perhaps ask the witness whether he would be available if 

necessary to work with the Council’s planner if a redrafting exercise is 

considered appropriate? 

 

SJH:   By all means 30 

 

MS CRAWFORD:   So are you comfortable doing that, Mr Allan? 

 

MR ALLAN:   Yes, I am 

 35 

MS CRAWFORD:   Thank you.  Two questions, you were asked some 

questions by Mr Winchester and he referred to paragraph 7.3.1 of your 

evidence in relation to the LURP.  And as I understand your answer 

you, following questioning, expressed a view that the proposal would 

be not inconsistent with the LURP, do you recall saying that? 40 

 

MR ALLAN:   Yes, I do. 

 

MS CRAWFORD:   What impact does this choice of language have on your 

expert opinion as a planner with respect to the rezoning of the Papanui 45 

site? 
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MR ALLAN:   It wouldn’t have any implication. 

 

MS CRAWFORD:   So you stand by your view on that? 

 5 

MR ALLAN:   Yes. 

 

MS CRAWFORD:   The second question, you were asked questions about 

your reliance on not just Mr Colegrave but Mr Heath in informing your 

planning opinion.  Were you present when Mr Heath gave all of his 10 

evidence and was questioned? 

 

MR ALLAN:   Yes, I was. 

 

MS CRAWFORD:   And at, just for the record, sir, page 151 and 152 of the 15 

transcript Mr Heath in response to questioning acknowledged it might 

be appropriate for new centres to establish over the life of the plan and 

that supermarkets could be spread around the city.  Having heard that, 

what relevance or otherwise does that expert opinion have on your 

planning opinion as an expert? 20 

 

MR ALLAN:   Well, I can place reliance on their opinion that new centres 

where appropriate can be considered. 

 

MS CRAWFORD:   Thank you.  Thank you, sir. 25 

 

SJH:   Thank you, Mr Allan, you may stand down. 

 

<THE WITNESS WITHDREW [10.42 am] 

 30 

MR WINCHESTER:   Sir, I just record I don’t really regard that last question 

as re-examination, I don’t think it really fairly arose from any of my 

questions but it is on the record. 

 

MS CRAWFORD:   I am happy to address in submissions, sir. 35 

 

SJH:   Mr Winchester, you will have heard the questions around some internal 

inconsistencies in the hierarchy of centres and particularly around the 

definitions.  I note that Mr Stevenson is no doubt, I think I have seen 

through the window engaged in - - - 40 

 

MR WINCHESTER:   Mediation, sir. 

 

SJH:    In the mediation, could you raise that with him because I think it is a 

matter that would like addressed and some assistance with, it is just a 45 

little bit of tidying up and tightening of language I suspect. 
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MR WINCHESTER:   I accept that, sir, and - - - 

 

SJH:   And it doesn’t detract from what we said earlier about - - - 

 5 

MR WINCHESTER:   No, and it would have been helpful if Mr Stevenson was 

here but I will draw his attention to the transcript and - - - 

 

SJH:   And there is obviously people who are quite happy to work with - - - 

 10 

MR WINCHESTER:   Yes, and that is appreciated, sir.  

 

SJH:   Thank you.  Ms Crawford, where did we get to with the list? 

 

MS CRAWFORD:   Sir, just in terms of Foodstuffs’ case, firstly that obviously 15 

is our last witness subject to closing submissions.  The question was 

raised yesterday, sir, prior to the lunch adjournment, I think this is the 

list you are talking about.  And as I understand the request, having just 

seen the transcript which has been uploaded at page 606, was a request 

for a list of all the experts who are appearing for multiple parties where 20 

those multiple parties – and I think I have quoted this correctly – have 

conflicting interests. 

 

 Mr Winchester and I spent the lunch break yesterday trying to compile 

a list of all parties in this proceeding who have witnesses who act for 25 

multiple parties.  It has not been possible to complete this list to the 

point where I think either of us - - - 

 

SJH:   Well, we can deal with it in closing then. 

 30 

MS CRAWFORD:   Well, I think I should, sir, but just for the record I just 

want to note that if the request is for counsel to exercise a judgment on 

other parties as to whether or not their expert witnesses have conflicts, I 

am not sure I can assist the Panel on that.  I will be addressing you on 

whether or not Foodstuffs’ witnesses are considered to have a conflict 35 

and also the separate point as to the extent to which that is irrelevant to 

consideration of the witnesses’ evidence. 

 

SJH:   Well, I think there is two critical points here. 

 40 

MS CRAWFORD:   Yes. 

 

SJH:    The first is that there seems to be in your view that the code of conduct 

is a complete code and excludes consideration of other matters such as 

conflicts because it is not mentioned, so you need to address that.  The 45 

second one is that in 36 years presiding I have never seen two experts 
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from the same firm give evidence for parties in conflict, particularly so 

in the case of Mr Burns and Mr McIndoe where the Council is here the 

proponent, the major party. 

 

  [10.45 am] 5 

 

 Now other members of the Panel have told me it does happen in this 

jurisdiction, and I don’t present to be all that familiar with it, but from 

their comments it is not all that common and I just find it rather 

extraordinary from my own particular judicial background, so you can 10 

address that in closing. 

 

MS CRAWFORD:   Absolutely, sir. 

 

SJH:   Because I would have thought conflict does go to credibility. 15 

 

MS CRAWFORD:   I absolutely will address you that in closing, sir, and in 

terms of the list I just need some clarity on whether you would like 

perhaps the Council - - - 

 20 

SJH:   Well, the real thing we were after is where they were in conflict.  We 

have already explored it a little bit because there are a number of 

planning witnesses in particular who are appearing for multiple parties 

and by and large they seem pretty much aligned, so I don’t think we 

have come across quite the issue we have with the 25 

Abley/Durdin/McIndoe/Burns evidence. 

 

MS CRAWFORD:   I am happy to address that in closing, sir, but I just want to 

be clear that if the request is to produce a list I would be looking to my 

friend for the Council for assistance on that and if there are parties that 30 

are identified that have witnesses for multiple firms, I am not in a 

position to advise on whether or not they are conflicted. 

 

SJH:    No, and I am sorry, I was wrong to suggest it was your role to produce 

that, that is for us to consider with those witnesses. 35 

 

MS CRAWFORD:   Indeed, sir. 

 

SJH:   But we will put out a note that if that does exist in other cases we will be 

expecting counsel equally to address that in closing. 40 

 

MS CRAWFORD:   Absolutely and, as I said yesterday, from what we have 

done so far it is a pretty long list.  Leaving aside whether or not people 

are conflicted, the list of parties - planners, engineers, geotech 

engineers, traffic engineers - given a plan proceeding as significant as 45 

this for the city the number of parties - - - 
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SJH:   No, it is the conflicts we are concerned with. 

 

MS CRAWFORD:   I will address you on that and I just want to record for the 

record that we are not necessarily accepting that any of Foodstuffs’ 5 

witnesses are conflicted.  I will address you also on the point you raised 

based on your experience, sir, which I respectfully acknowledge and I 

will address you on that in the RMA jurisdiction, thank you. 

 

SJH:   All right, thank you.  Ms Walsh? 10 

 

MS CRAWFORD:   Sir, may I be excused? 

 

SJH:   Yes, you may be. 

 15 

MS CRAWFORD:   Thank you. 

 

MS WALSH:   Good morning, sir.  I also have with me today Ms Wolt from 

Lane Neave, she will be calling the evidence on behalf of Mr Sloan for 

that, with the exception of Mr Copeland whom he has also produced 20 

evidence for Ngāi Tahu Property but Ms Wolt may have some re-

examination in relation to his evidence from Mr Sloan. 

 

SJH:   Thank you. 

 25 

MS WALSH:   Thank you, sir.  So on behalf of Ngāi Tahu Property Limited 

and Mr Sloan I will call Mr Copeland. 
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<MICHAEL COPELAND, sworn [10.48 am]  
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<EXAMINATION BY MS WALSH [10.48 am] 

 

MS WALSH:   Good morning, Mr Copeland. 

 

MR COPELAND:   Good morning. 5 

 

MS WALSH:   Can you please confirm that your full name is Michael 

Copeland? 

 

MR COPELAND:   Correct. 10 

 

MS WALSH:   And that you have prepared a statement of evidence dated 

24 April 2015 on behalf of Ngāi Tahu Property Limited? 

 

MR COPELAND:   Correct. 15 

 

MS WALSH:   And a statement of evidence on behalf of PD Sloan also of the 

same date? 

 

MR COPELAND:   Correct. 20 

 

MS WALSH:   And that you have the qualifications and experience set out in 

the introductory paragraphs to those statements? 

 

MR COPELAND:   Correct. 25 

 

MS WALSH:   Do you have any amendments or corrections to make to either 

of those statements? 

 

MR COPELAND:   No, I do not. 30 

 

MS WALSH:   So can you confirm that those statements are true and correct to 

the best of your knowledge and belief? 

 

MR COPELAND:   I do. 35 

 

MS WALSH:   Now, can you please read out, you have prepared two 

statements of evidence so you have two summaries to read out, so if 

you would please just read those out and then stay for any questions, 

thank you. 40 

 

MR COPELAND:   The first summary is on behalf of Ngāi Tahu Property 

Limited.  Regulations or controls which are unnecessary, constrain or 

add to the costs of industrial or commercial development will restrict 

economic development within Christchurch City and add costs for 45 

businesses, employees and consumers.   
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 In my evidence on behalf of Ngāi Tahu Property Limited I address two 

such regulations in the proposed replacement plan.  (a)  The proposal to 

rezone Tower Junction to Commercial Retail Park zone and within 

such a zone the development of premises for commercial services is 5 

restricted.  I believe this is unnecessarily restrictive and commercial 

services should be permitted provided they are no more than 

250 square metres in size. 

 

 And (b) the proposal to limit ancillary offices within the Industrial 10 

General zone to no more than 500 square metres or 30 percent of the 

gross floor area of the buildings on the site whichever is less.  I believe 

this is unnecessarily restrictive and a requirement that offices be 

ancillary to industrial activity in this zone is sufficient limitation and no 

size limit should be imposed. 15 

 

  [10.50 am] 

 

 My evidence also records support for the Council’s decision to lift the 

proposed size restriction of office and retail activities in the 20 

commercial/local zone from 250 square metres to 350 square metres, 

and to impose no size restriction on healthcare facilities in the 

commercial/local zone. 

 

 Turning to commercial services. 25 

 

 I have listed in my evidence the types of business activities that fit the 

definition of commercial services.  They are generally small scale 

activities.  These types of activities, whilst found in the commercial 

business district of a city, are by no means unique to such locations. 30 

 

 Therefore placing restrictions on the establishment of commercial 

services within the commercial park zone such as at Tower Junction, 

will not assist in rebuilding the primacy of the CBD or generate 

agglomeration economies within the CBD, especially given Ngai Tahu 35 

Properties propose that such activities are limited to 250 metres squared 

in area. 

 

 The rebuilt CBD with residential, office, accommodation, retail and 

other commercial development, will itself generate demand for an 40 

appropriate level of commercial services to be located within it, 

without the need to restrict the optimal level of such activity within the 

commercial repark zone. 

 

 Placing restriction on commercial services within the commercial 45 

repark zone will redirect customers requiring such services to other 
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locations and for many, the next most convenient location will not be 

the CBD, but suburban and neighbourhood centres or existing customer 

services outlets within the commercial retail park zone.   

 

 For example, Tower Junction currently has financial and banking 5 

facilities, postal services, hairdressing, beauty salons and barbers, 

internet and computer services and travel agent services, all of which 

are under 250 square metres. 

 

 They cover around three percent of the current developed area within 10 

Tower Junction.  I would expect such activities to be duplicated within 

the rebuilt CBD many times on the basis of the demand for them 

generated by residential, retail, office, accommodation and other forms 

of development which occur there. 

 15 

 Also these types of activities are duplicated at other suburban centres, 

eg, Riccarton. 

 

 As is the current situation at Tower Junction, I would not expect 

commercial services to dominate a commercial repark zone.  Demand 20 

for such activities will be a function of the primary activities located 

within the zone. 

 

 Therefore allowing commercial services within the commercial retail 

park zone, especially with a 250 square metre cap, will not usurp the 25 

role and function of the commercial park retail zone itself. 

 

 In my opinion, there is no need to place restrictions on such 

development at Tower Junction.  It will simply lead to less optimal 

development from the perspective of providers of such services and 30 

customers imposing on them additional costs without any offsetting 

benefit for Christchurch City as a whole. 

 

 In the case of such restrictions at Tower Junction, it may simply divert 

potential customers to, for example, Riccarton, rather than travelling 35 

into the CBD.  Customers will incur additional transport costs and the 

provision of such services will be less efficient from the perspective of 

the suppliers of such services.  Allowing commercial services at such 

centres is more likely to reduce reliance on car travel than increase it.  

 40 

 From an employee perspective, let me give a personal perspective.  I 

am a regular gymnasium user although the evidence before the Panel 

today may not be particularly convincing.  For me to maintain my 

regularity of attendance, I believe it is essential to choose a gymnasium 

close to my place of work or my home.  To add, even say, 10 minutes 45 

travel time in each direction to a visit to a gym would see me use it 
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less.  It would be much more difficult to fit in a gym session at lunch 

time and the travel time would be a significant disincentive to do a 

before or after work session. 

 

SJH:   What if you ran? 5 

 

MR COPELAND:   Sorry? 

 

SJH:   What if you ran to it. 

 10 

MR COPELAND:   Perhaps (INDISTINCT 4.04) example but maybe I could 

be (INDISTINCT 4.04) better or desire to have my nails done once a 

week, but in my opinion this illustrates the costs and inconvenience of 

unnecessarily restricting the provision of commercial services within 

the commercial retail park zone. 15 

 

 Allowing commercial services to locate within the retail repark zone, I 

would not expect to be detrimental to the public amenity values of 

neighbourhood and district centres.  Like the CBD, I would expect 

these centres to generate their own demand for commercial service 20 

activities based upon the other activities within their centres and their 

residential catchments. 

 

 Turning now to ancillary office space and the industrial/general zone. 

 25 

 The Proposed Plan seeks to limit it, ancillary office space in the 

industrial/general zone to 500 metres squared or 30 percent of the GFA 

of the buildings on site, whichever is less. 

 

 Presumably this is also intended to assist in rebuilding the primacy of 30 

the CBD or generate agglomeration economies within the CBD. 

 

  [10.55 am] 

 

 In my opinion this limit is unnecessarily restrictive.  The fact that office 35 

space is ancillary to industrial activities within the industrial/general 

zone, suggests that business owners see efficiency benefits from 

grouping their office and industrial activities together.  Limiting such 

colocation of activities to only 500 metres squared or the 30 percent of 

office space, is arbitrary, it adds to business owners’ costs and may lead 40 

to the loss of business activity within the city. 

 

 Also, requiring business owners to split their activities will result in 

additional reliance on private motor vehicle use and increased 

congestion costs for all road users. 45 
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 With regard to reverse sensitivity effects, office activities greater than 

500 metres squared, is unlikely to pose reverse sensitivity problems 

greater than office activities of up to 500 metres squared, ie, complaints 

about neighbouring industrial activity seem no more likely. 

 5 

 There will be economic efficiency costs for businesses and the city 

economy from the proposed restriction of ancillary office space in the 

general industrial zone.  It may lead to the loss of industrial and office 

activity for Christchurch City and to the extent it does, there will be a 

loss of citywide agglomeration economies, ie, agglomeration 10 

economies are a function of the critical mass of Christchurch City as a 

whole as well as the critical mass of the CBD. 

 

 The definition of ancillary office activity is any office activity that is 

incidental to a permitted or consented activity on the same site, and this 15 

definition in itself is a means of limiting the amount of office space 

within the general industrial zone. 

 

 In my opinion, industrial ancillary office space has had little to do with 

the decentralisation of commercial activity which has taken place 20 

within Christchurch City.  From my reading of the interchange of 

questions between Ms Walsh and Mr Osborne, there is no evidence 

suggesting ancillary office space has contributed to decentralisation of 

commercial activity which has taken place within Christchurch City. 

 25 

 Therefore I do not expect the proposed 500 metre square or 30 percent 

space restriction on new ancillary office space development is to be a 

particularly effective or necessary mechanism to generate additional 

office development within the CBD. 

 30 

 In conclusion, the relief sought by Ngai Tahu Property in relation to 

tenancy size limits within the commercial local zone allowing the 

provision of commercial services within the commercial repark zone 

and restrictions on the size of ancillary office space in the general 

industrial zone is, in my opinion, consistent with enabling people and 35 

communities to provide for their economic wellbeing and the efficient 

use and development of natural and physical resources. 

 

SJH:   Thank you, Ms Walsh, are we going to go straight on with the Sloan 

evidence or are you going to split them into two? 40 

 

MS WALSH:   In your hands, we can do the Sloan evidence as well, sir, but if 

it is easier - - - 

 

SJH:   Whatever – it is possibly easier to split it I think. 45 
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MS WALSH:   Split them, okay, sir, yes. 

 

<CROSS-EXAMINATION BY MR WINCHESTER [10.57 am] 

 

MR WINCHESTER:   Thank you, sir.  Good morning Mr Copeland.  Now I 5 

will deal with commercial services at Tower Junction first if we can.  

You have said in your evidence and also again in your summary this 

morning, that you understand the concern to be about the impact of 

commercial services establishing at Tower Junction and its relationship 

with the CBD. 10 

 

MR COPELAND:   Yes. 

 

MR WINCHESTER:   Is that the focus of your evidence? 

 15 

MR COPELAND:   I understand there are three concerns, if you like, of the 

Council which I am trying to counter. 

 

 One is the impacts of allowing commercial services within the 

commercial park zone on the CBD. 20 

 

 The second in relation to other centres and thirdly, on whether it usurps 

the role of the commercial park zone itself. 

 

MR WINCHESTER:   All right, thank you, that is helpful.  So you understand 25 

what the role of the commercial retail park zone is, do you not, you 

have read the Plan and the documents and you understand what it is 

intended to provide? 

 

MR COPELAND:   I would not proclaim to be an expert on it. 30 

 

MR WINCHESTER:   All right, well policy 1 of this Commercial Chapter 

talks about, in particular with regard to the commercial retail park zone, 

“Maintaining the large format retail function of the commercial retail 

park zone located within district centres at Hornby and Belfast or as 35 

standalone large format centres by providing for predominantly large 

format retail activities, yard base suppliers, trade suppliers and other 

vehicle oriented activities limiting the scale of office to an ancillary 

function.”  

 40 

 That is the policy basis for the commercial retail park zone.  Do you 

accept that? 

 

MR COPELAND:   I accept that yes. 

 45 
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MR WINCHESTER:   Yes, all right.  And so you talked a couple of times 

about if you limit commercial services at Tower Junction, all you are 

going to do is send people to Riccarton or another district centre, did 

you understand that from a policy perspective that is exactly the 

intention of this planning document and the Council? 5 

 

  [11.00 am] 

 

MR COPELAND:   Well firstly, when you read out the policy I heard the word 

“predominantly.” 10 

 

MR WINCHESTER:   All right. 

 

MR COPELAND:   Secondly, to successfully develop the particular activities 

which you read out for the Park zone, I think it is important to make it 15 

attractive for the people who put those other businesses there.  I think 

that means having regard to the needs of the employees who are 

engaged there.   

 

 So, in my opinion, as I say, as I have said in my evidence at Tower 20 

Junction commercial services make up three percent of the total area.  

So I would say predominantly that 97 percent of the area has been 

taken up by those other activities, which you read out in the policy 

should be located there.  And I think the three percent of activities are 

complementary to those activities which should be predominantly 25 

located there. 

 

MR WINCHESTER:   All right, but you are not arguing against the fact that 

what these centres are there for and what the policy intention is, is to 

provide for vehicle-based large format retail? 30 

 

MR COPELAND:   I quite accept that, but the people arriving in their vehicles 

to do shopping or whatever that might be within that zone, and the 

employees at that zone may have - the need to get a key cut, to place a 

bet, to go to the gym, whatever, and if you are going to insist that they 35 

be redirected to places which are much less convenient for them then I 

think the Panel should be aware that that’s imposing a cost which I 

believe is unnecessarily restricted.   

 

MR WINCHESTER:   All right.  You will accept that certainty is important for 40 

efficiency reasons and for people who invest in property and in large 

format retail centres? 

 

MR COPELAND:   Yes, I would. 

 45 
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MR WINCHESTER:   Yes, and what consideration have you given, 

Mr Copeland, to the costs and benefits on the function of design for 

large format activities and the impact on certainty for businesses who 

invest in there, on the understanding that it is for large format retail. 

 5 

MR COPELAND:   Well because I believe that these are small scale, as I say 

because of the cap of 250 square metres being proposed for them, all of 

the customer service activities within the three percent of the total area, 

which is development of Tower Junction are less than 250 square 

metres.  I do not think allowing some area to be set aside for 10 

commercial services, if that is the wish of the developer, is adding to 

uncertainty, either for other occupiers of the site or for developers 

elsewhere other than Christchurch.  

 

MR WINCHESTER:   Where in your evidence or elsewhere do we find your 15 

analysis of the costs and benefits of that particular issue, do we find it? 

 

MR COPELAND:   Of uncertainty, no, because frankly until you raised the 

question with me it never occurred to me.  But allowing a small area to 

be set aside for commercial services where there is perceived to be 20 

demand for it would create additional uncertainty, it’s (INDISTINCT 

3.24) to me. 

 

MR WINCHESTER:   All right.  Now, you have talked about people turning 

up at these large format retail centres and their expectations as to the 25 

other services that they can use when they are there, haven’t you? 

 

MR COPELAND:   Yes, I have.  I think in the Council’s Transport evidence, I 

think it was Mr Milne, talked about multipurpose trips reducing 

transport costs - - - 30 

 

MR WINCHESTER:   Sure. 

 

MR COPELAND:   - - - and I would have thought if someone happens to be 

going to look at purchasing a refrigerator and they also happen to need 35 

a key cut, then that could be a convenience factor and reduction in 

transport costs if they get their key cut there and then at the centre.   

 

 But if someone lived nearer Riccarton and wanted their key cut, I can’t 

see them going out to Tower Junction just to get their key cut. 40 

 

MR WINCHESTER:   All right. 

 

MR COPELAND:   As I have said in my evidence and my summary this 

morning, I would expect these other centres and the CBD to generate 45 

these sorts of things many times over.   
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MR WINCHESTER:   All right, well what is the evidence that you have got 

that there was demand from those visiting large format retail stores that 

they actually want to also use commercial services in the same location, 

what is the evidence? 5 

 

MR COPELAND:   My evidence is that Tower Junction without restriction, 

has set aside three percent of its area already for all those sorts of 

activities.  The people providing those services, that have wanted to go 

there and setup their businesses, and I can only presume it was because 10 

they believe their businesses will be successful and be able to pay the 

rent and an adequate return, and that is why they are there.  So, that to 

me, is the market evidence.  

 

  [11.05 am] 15 

 

MR WINCHESTER:   All right, thank you.  You would accept that retail parks 

necessitate travel by vehicles, the type of goods you get there you 

essentially need to travel there by car, don’t you? 

 20 

MR COPELAND:   Correct, yes.   

 

MR WINCHESTER:   So if that is the case, how does providing for 

commercial services at such centres reduce car travel? 

 25 

MR COPELAND:   Because in relation to employees at that centre, if, as I was 

saying to you with respect to my rather trivial example of going to the 

gym, if I worked in one of those centres, Noel Leemings or whatever, 

and wanted to go to the gym at lunchtime, if I had to go to Riccarton to 

go to the gym I would have to get into my car and go to the gym and 30 

then come back.  If I wanted a key cut or place a bet or have my nails 

done or have my hair cut, I have to get in the car and go elsewhere. 

 

MR WINCHESTER:   Yes.  And you would generally do those things along 

with other activities that you would visit district or neighbourhood 35 

centres to do, like go and get your groceries and those sorts of things, 

wouldn’t you? 

 

MR COPELAND:   Well I could do, but it is obvious from the fact that people 

have already developed commercial service outlets that either there is 40 

sufficient number of employees within that area and/or there are a 

number of people who would prefer, find it more convenient to do it in 

– you know, if I am buying a fridge and I need a key cut, as I have said 

already, then I will use the key cutter – Mister Minit’s the same 

wherever he is.  If I wanted to go to the TAB or buy a lotto ticket or 45 

whatever, sorry, lotto’s are connected with supermarkets I know, but 
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you know there must be some increased convenience for either 

employees or visitors, such that there has been a demand for customer 

services at this park already. 

 

MR WINCHESTER:   All right, and so if I understand your evidence, you say 5 

it is logical and it is intuitive, but you haven’t got any specific evidence 

other than the presence of some commercial services. 

 

MR COPELAND:   Well on the other side of the coin, I have seen no evidence 

which suggests that having commercial services at Tower Junction will 10 

undermine the CBD, because I suspect the CBD will have several key 

cutters - - - 

 

MR WINCHESTER:   Yes. 

 15 

MR COPELAND:   - - - it will have several gymnasiums, it will have several 

beauty salons, as will the major centres, as will other smaller 

neighbourhood centres.  So they in themselves will generate a demand. 

 

MR WINCHESTER:   All right.  Well can I just reassure you that it is not an 20 

issue about the CBD, Mr Copeland.  But let’s move on to ancillary 

office space restrictions. 

 

MR COPELAND:   Sorry, just in relation to your suggestion that it is not in the 

CBD.  I noted that neither Mr Osborne nor Mr Heath addressed this in 25 

their rebuttal evidence, and Mr Osborne’s evidence was primarily, as I 

read it, about propping up the CBD and the agglomerations from it, so 

that is why in my evidence I have addressed that.  

 

MR WINCHESTER:   All right, thank you for that.  Now can we turn to 30 

‘Ancillary Offices and Industrial Zones’, and as an economist what do 

you say that “ancillary” means? 

 

MR COPELAND:   From an economist, I believe in my summary here, I will 

read it out, and I have it in inverted commas: “any office activity that is 35 

incidental to a permitted or consented activity on the same site.” 

 

MR WINCHESTER:   Right. 

 

MR COPELAND:   And I think that is taken from the Plan.  40 

 

MR WINCHESTER:   And you are satisfied with that as an economist, or are 

you just simply relying on that? 

 

MR COPELAND:   I am accepting it. 45 
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MR WINCHESTER:   Okay.  You would agree that it is undesirable to have 

large standalone office facilities located in industrial areas? 

 

MR COPELAND:   Yes, I think so, yes. 

 5 

MR WINCHESTER:   Yes, because industrial areas – essentially they perform 

a strategic function and you don’t want them to be compromised by 

other activities, you want compatible activities and you need to have a 

place where industry can get on with its business, don’t you? 

 10 

MR COPELAND:   I think there is concerns about reverse sensitivity aspects 

and secondly, I would accept the general thrust that we are trying to 

rebuild the CBD’s primacy.   

 

MR WINCHESTER:   Okay.  Now, if the only constraint is that offices are 15 

ancillary to industrial activities, and that is the extent of the regulation, 

don’t you see scope for uncertainty in the application of the Plan?  You 

simply have an applicant say - - - 

 

MR COPELAND:   I am not a planner and I am not plan enforcer, so I really 20 

don’t have much expertise to assist in terms of how difficult it would 

be to apply it in practice.  But for example, already the Plan is going to 

allow ancillary office space up to 500 square metres, so that is going to 

require people to decide whether or not it is ancillary, even if it is only 

400 or 300 or it is only 20 percent or 25 percent of the total area, so it 25 

does seem to me that this particular restriction is getting away from 

inherent uncertainty. 

 

  [11.10 am] 

 30 

MR WINCHESTER:   All right, but essentially, if we rely on the definition all 

an applicant needs to say is, our office of whatever scale is ancillary to 

the industrial activity and that is the end of it, is it not? 

 

MR COPELAND:   Well, if that definition of ancillary is unenforceable, then I 35 

think that needs to be addressed there rather than introducing a 500 

limit, so like it seems to me that you should go to the heart of the 

problem, not some peripheral issue. 

 

MR WINCHESTER:   All right, now in your evidence and at paragraph 39 of 40 

this statement, you make reference to the risk of losses of industrial and 

office activity from Christchurch City and its possible flow on impacts 

in terms of agglomeration economies. 

 

 What is the evidence that you rely upon that businesses are going to 45 

exit Christchurch City on the basis of a constraint on ancillary office 
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activities, industrial areas.  What is the fundamental underlying 

evidence that you rely on? 

 

MR COPELAND:   It could be twofold. 

 5 

MR WINCHESTER:   No, no, answer my question. 

 

MR COPELAND:   I will answer your question.  My concern in the first 

instance relates to people who have not yet cited industrial activity in 

Christchurch but wish to cite one and wish to have some ancillary 10 

office space.   So it is not just a matter of an existing industrial activity 

up and leaving. 

 

SJH:   The question was where is the evidence you rely on for that 

presumption? 15 

 

MR COPELAND:   Well, I have not done a survey of how many people are 

going to up and leave, nor have I done a survey – so I guess the short 

answer is I have no evidence but conceptually I believe it is something 

which should be considered and I note Mr Hall, I think, in evidence, 20 

before this Panel, he has referred to the danger of it as well, so I guess I 

am not alone in suggesting that, for example, supposing Mainfreight 

wish to have some sort of industrial depot and also wish to locate a 

sizeable office space alongside it, it could say well, we want to have it 

here I Christchurch, we want to have it in an industrial zone because we 25 

have got storage and distribution activities alongside our offices, and 

we want it to be on the way to Lyttelton Port and this site suits us fine, 

but if we can only put in 500 square metres, we will do it at Ashburton 

or we will do it in Rolleston. 

 30 

MR WINCHESTER:   Thanks for not answering my question, Mr Copeland.  I 

understand - - - 

 

SJH:   I am sorry, he did answer the question about evidence, he said he had 

not done a survey and it was general concept he was talking about. 35 

 

MR WINCHESTER:   All right, well that is fine, so there are no surveys and 

there is no specific businesses you have spoken to either established or 

intending that say they are going to be deterred on the basis of the 

ancillary office control? 40 

 

MR COPELAND:   The only thing I have and maybe I should not put it 

forward, but I do know that my client, Ngai Tahu Property Limited is 

aware of people where this would be a binding constraint on them.  

Whether it would be a tipping point such as they would not locate in 45 

Christchurch, I do not know. 
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MR WINCHESTER:   Well, that evidence is not before the Panel, is it? 

 

MR COPELAND:   No, it is not. 

 5 

MR WINCHESTER:   And you have referred in your evidence and also in your 

summary to requiring businesses to split activities.  Again, what is your 

evidence that that is going to be the consequence of the Council’s 

proposed control.  Where is the evidential foundation for that? 

 10 

MR COPELAND:   I do not know if logic is evidence, it just seems to me that 

if some activity with some business with let’s take just the 500 square 

metre aspect, 500 square metres or 499 square metres of office space 

and their office requirements grew, and they wished to add that to the 

existing office space on the existing site, they would be unable to do so 15 

and would have to either consider not expanding at all, their office 

space, or relocating some of their office space at an alternative site, so 

again, it is the concept rather than evidence. 

 

  [11.15 am] 20 

 

 I have not gone round asking how many firms may be in the next 

15 years.  This Plan goes out into the future, and I am sorry, it is not 

possible, in my opinion, to get hard evidence of the type you are asking 

for. 25 

 

MR WINCHESTER:   Thanks for that, and you would accept, Mr Copeland, in 

terms of the two options that you have put forward to the Panel that a 

third option is simply that an applicant who goes over the thresholds 

and applies for a consent to do so and explains on the merits why the 30 

level of office activity in the industrial zone is justified. 

 

 That is an option, is it not? 

 

MR COPELAND:   It is an option, yes. 35 

 

MR WINCHESTER:   And that is perfectly reasonable is it not, if for example, 

they say well, due to the specific requirements of our business, we do 

not want to have to split offices, we do not want to have to leave 

Christchurch but this is genuine ancillary to our primary industrial 40 

activity and we have a consent. 

 

 You do not envisage there would be any issue with that, do you?   

 

MR COPELAND:   From the clients I speak to, they regard having to apply for 45 

consents as costly and uncertain, and in terms of the questions you 
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asked me earlier about adding to uncertainty, I would see that as 

additional cost. 

 

 The question then becomes, whether in fact the benefits of this 

regulation and a way those costs of uncertainty and the costs of 5 

applying for a consent. 

 

MR WINCHESTER:   Yes, thank you.  And finally, on this statement of 

evidence, you talked about reverse sensitivity and it is recorded at your 

paragraph 38, what is the foundation evidence that you have got to be 10 

able to make assumptions about reverse sensitivity effects? 

 

MR COPELAND:   Again, sorry, sorry to rely on logic as being the foundation 

in my evidence but what I am suggesting to the Panel is that reverse 

sensitivity complaints from someone having office space 15 

(INDISTINCT 2.00) which is ancillary to an industrial activity of 500 

square metres, are just as likely if they had 750 square metres, if that is 

not accepted, then that is not accepted. 

 

MR WINCHESTER:   Thank you, Mr Copeland, thank you, sir.  20 

 

SJH:   Ms Huria, I think you have a declaration to make. 

 

MS HURIA:   Yes, I would like, for the record, to note that I was a board 

member of Ngai Tahu Property Group when the Tower Junction 25 

development was passed by the tribe, thank you. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you. 30 

 

SJH:   Thank you, Judge. 

 

JUDGE HASSAN:   Mr Copeland, just a few questions thanks.  Just in terms 

of Tower Junction to start with. Paragraph 6 of your evidence, 6A, and 35 

the proviso you recommend for commercial services at Tower Junction 

is simply in square metreage. 

 

 If one was to consider Tower Junction and what might sensibly be 

provided for by way of a proportion of total size to look after the 40 

interests of those using Tower Junction, the employees, those going to 

the gym and so forth, do you have a proportion of total size in mind? 

 

MR COPELAND:   I do not, I am aware – I am sorry to use the billy goat’s 

gruff concept but the planner coming after me, has not been in 45 

discussions with the City Council about such a cap.  My response to 
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that is I do not have a feel what is the appropriate cap and as I say, as I 

have said earlier, the market itself, it is such that I cannot see – - - - 

 

JUDGE HASSAN:   (INDISTINCT 3.44) 

 5 

MR COPELAND:    - - -without a cap I cannot see it being (INDISTINCT 

3.47) growing to a large proportion.  (INDISTINCT 3.49) As I say, 

someone can come out and you talk simply on this, but I think a cap of 

10 percent has been talked about.   

 10 

JUDGE HASSAN:   A cap of 10 percent.  And if that market was assumed to 

be predominantly those employees and users of the site, that would be a 

generous cap, would it not? 

 

MR COPELAND:   Yes, I do not have a feel about what level would be 15 

appropriate, but on the basis of what has been allowed to develop 

without restriction, it would certainly seem to be. 

 

JUDGE HASSAN:   All right.  Now I know you are not a planner, but on the 

other hand you are an experienced economist that works within legal 20 

frameworks and you are well familiar with the Resource Management 

Act framework for giving evidence. 

 

 I want to talk to you about the question of sloppy drafting. 

 25 

 Do you have an opening comment on the economic consequences of 

unclear rules in a plan, rules that give rise to inherent uncertainty in 

terms of whether an activity is restricted or not? 

 

  [11.20 am] 30 

 

MR COPELAND:   I concede that that would be helpful and uncertainty would 

add to cost, yes. 

 

JUDGE HASSAN:   I want to talk to you about the ancillary office activity 35 

definition and this is all I am going to trouble you with in terms of 

planning analysis.  So if we look at that and pause for a minute as we 

read it.  So first of all it says “means any office activity”, and the 

concept of office activity is not defined.  And then its next prerequisite 

is “it is incidental to the permitted or consented activity”.  Now 40 

incidental is a reasonably clear word is it not, ancillary, incidental.  A 

permitted or consented activity on the same site.  So let us take a 

Mainfreight example.  Mainfreight is a national operator, do you see an 

uncertainty as to whether in fact a permitted activity encompasses 

Mainfreight’s national operations or just its local operations in regard 45 

to the question of what is incidental? 



 Page 737 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 

MR COPELAND:   Yeah.  I certainly see uncertainty.  I am sorry to jump 

examples, but before coming here I thought about freezing works, I 

took ANSCO or Silver Fern Farms, their Belfast operation.  I mean 

they would have a marketing department that deals internationally with 5 

selling meat and doing currency exchanges and all sorts of things.  

Whereas they have a foreman’s officer who nips out and makes sure 

that the sheep have arrived on time and things like that.  And I see 

activities, if you like, to do with the export of meat as being beyond 

ancillary.   10 

 

JUDGE HASSAN:   But that is your view. 

 

MR COPELAND:   Exactly.   

 15 

JUDGE HASSAN:   And it is arguable is it not? 

 

MR COPELAND:   Exactly. 

 

JUDGE HASSAN:   And in the case of Mainfreight, as a national operator  - - - 20 

 

MR COPELAND:   There are no wages to (INDISTINCT 2.02) out of. 

 

JUDGE HASSAN:   Yes.  It is ancillary. 

 25 

MR COPELAND:   Exactly. 

 

JUDGE HASSAN:   Now the last part of that phrase which Mr Millar supports 

a change to, and I will talk to him about it, is the constraint which 

forms an inseparable part of the business occupying the site.  Now first 30 

of all, again the same points of argument could be raised, could they 

not be?  In the case of Mainfreight for instance, wages being paid 

nationally, it is still inseparable from wages being paid locally. 

 

MR COPELAND:   Right. 35 

 

JUDGE HASSAN:   But the proposal is to remove that from the definition. 

 

MR COPELAND:   Yes. 

 40 

JUDGE HASSAN:   So given that definition, does it not really give rise to a 

problem in terms of costs and benefits if there are these endless 

opportunities for argument about what scale or type of office activity 

fits that definition or does not? 

 45 
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MR COPELAND:   It does, so you were going to suggest that possibly you 

keep the 500m2 cap and you rule out ancillary.   

 

JUDGE HASSAN:   Well - - - 

 5 

MR COPELAND:   Ancillary (INDISTINCT 3.25) - - - 

 

SJH:   Just answer the question and do not all talk at once. 

 

JUDGE HASSAN:   Do not anticipate - - - 10 

 

MR COPELAND:   I accept what you say and I am sorry if I am jumping 

beyond the question, but would it not be disappointing for Christchurch 

if significant offices of Mainfreight did not locate in Christchurch 

because they were not able to go where they regarded that would be the 15 

most efficient location? 

 

JUDGE HASSAN:   Well that is a value judgement involving a lot of factors 

which it is our responsibility, not yours, to determine. 

 20 

MR COPELAND:   Well my responsibility I think is to point out to you there 

is a benefit on the other side, or sorry, a lost opportunity on the other 

side to consider as well. 

 

JUDGE HASSAN:   And we have got a range of evidence, including evidence 25 

as to the risks to the economy from failure to recover in the central city 

and the importance of fostering opportunity for office re-establishment 

back into the central city, and there is some activity in that area.  Take 

Vodafone for instance.  Vodafone has decided to go back into the 

central city.  But an activity which is like Vodafone may choose not to 30 

if they are given generous opportunity for cheaper rent in an industrial 

area.  That is right, is it not? 

 

MR COPELAND:   Quite.  But in the instance that I am talking about they 

would have to be making phones some place or storing them or 35 

something, would they not? 

 

JUDGE HASSAN:   Yes.  So - - - 

 

MR COPELAND:   And I am just saying that therefore it does not capture – 40 

standalone office people who decide to stay in those areas – it is simply 

those who are in conjunction with an industrial activity. 

 

[11.25 am] 

 45 
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JUDGE HASSAN:   So you do not like an area restriction but you accept that 

this is an inherently uncertain definition.  How else can we make it 

more certain so that we do not have unintended consequences by way 

of, if you might say, the most significant issue before us, and that is in 

regard to the failure of the CBD to recover.  How do we ensure against 5 

that risk with a clearer definition without an area or some other 

reference point to manage this issue? 

 

MR COPELAND:   I do not envy your task, but there are benefits and costs on 

each side here and what I am saying is the restriction, that this 10 

particular restriction, which endeavours to assist the rebuild of the 

CBD, I believe will have limited contribution to that objective and will 

be unnecessarily restrictive for a handful of operators. 

 

JUDGE HASSAN:   Yes.  So assuming those are all good reasons not to put an 15 

area restriction in, understanding that, is there some way by which you 

can see a clearer expression of intention can be put into this definition 

to allow for a genuine development of an office activity in an industrial 

zone and not give rise to someone seeking to argue for something that 

should really be in the CBD? 20 

 

MR COPELAND:   Unfortunately I do not have the wordsmithing skills to do 

that (INDISTINCT 2.03). 

 

JUDGE HASSAN:   Yes, that is fine.  I thought I would ask that question but 25 

Mr Millar is really the one that is the properly qualified - - - 

 

MR COPELAND:   And I guess the fall back is as Mr Winchester says is that 

we have to do it on a case by case basis where they have to go for a 

consent and argue the merits on each individual case. 30 

 

JUDGE HASSAN:   Yes. 

 

MR COPELAND:   Which unfortunately his costs aren’t certainly associated 

with it. 35 

 

JUDGE HASSAN:   Yes.  Okay, thanks very much Mr Copeland. 

 

SJH:   Dr Mitchell? 

 40 

DR MITCHELL:   I just have one question Mr Copeland and that is, there 

seems to be a general acceptance from everybody that rebuilding the 

central city or revitalising the central city is important and that activity 

should be focussed, or commercial activity should be focussed in these 

key activity centres.  Given that directive, does it not mean that there 45 

inevitably needs to be planning controls and that you cannot just leave 
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it to the market to determine what will and will not be appropriate in 

certain circumstances, because the market may determine that a 

completely different outcome than that from that which is “planned” 

will result.  And I guess what I am asking is, where do you draw the 

line on some of these economic matters?  I mean I accept the principle 5 

that less regulation is better when the new regulation does not provide 

any benefit, but if it does provide certainty, and if it does, and if it is a 

no-harm type of a rule – because if we look at Tower Junction as I 

understand it, the ancillary activities do fit within the permitted activity 

rule if it were to be proposed, the 250 m2 - - - 10 

 

MR COPELAND:   Yep. 

 

DR MITCHELL:   - - - so what is the harm with continuing to perpetuate that 

which the market is already adapting given that the risk of getting it 15 

wrong is, notwithstanding your evidence, is that you detract from that 

overall objective? 

 

MR COPELAND:   In answer to the first part of your question I certainly 

accept we cannot just leave it to the free market.  I would not be here 20 

and I would not have an occupation.  But that aside, you know 

obviously all I am suggesting in relation to this evidence is with respect 

to two of the rules that I believe they are ineffective in achieving what 

we want to achieve in terms of the rebuild of the CBD.  I think we have 

already heard from Mr Winchester, he accepts that restricting 25 

commercial services is not even intended to help the rebuild of the 

CBD.  I am saying it will not even harm other centres, because I expect 

these sorts of activities to be duplicated many times over, and I also 

think there are some benefits on the other side.  And I am saying in the 

case of ancillary office space, I do not think – I accept we might force 30 

some extra office activity into the central city, but I do not think it will 

be very much, and we may be on the other side of the coin 

unnecessarily penalising businesses who may wish to have more than 

500 square metres for little good reason, that is all I am saying.  So I 

am not saying the market and no restriction at all. 35 

 

  [11.30 am] 

 

DR MITCHELL:   Okay, thank you, Mr Copeland  Thank you, sir. 

 40 

SJH:   Thank you.  Anything arising, Mr Winchester? 

 

MR WINCHESTER:   Thank you, no, sir. 

 

SJH:   Anything arising or cross-examination? 45 
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MS WALSH:   No, sir. 

 

SJH:   I think the best course is that, Mr Copeland, we will hear from Mr Sloan 

first before we hear your economic evidence on that.  I think it is easier 

to split the two completely.  The Judge has correctly pointed out you 5 

are no longer under cross-examination so you can talk to your client 

and such like and all of those usual restrictions don’t - - - 

 

MR COPELAND:   I don’t know whether I should run to the gym or not. 

 10 

<THE WITNESS WITHDREW [11.31 am] 

 

SJH:   We will take the morning adjournment until 11.45. 

 

ADJOURNED [11.31 am] 15 

 

RESUMED [11.48 am] 

 

SJH:   Yes, thank you.  Yes, Ms Walsh. 

 20 

MS WALSH:   Thank you, sir.  I will now call Mr Millar please for Ngāi Tahu 

Property. 

 

SJH:   Thank you. 

 25 
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<DARRYL KENNETH MILLAR, affirmed [11.48 am] 
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<EXAMINATION BY MS WALSH [11.48 am] 

 

MS WALSH:   Good morning, Mr Millar. 

 

MR MILLAR:   Good morning. 5 

 

MS WALSH:   Can you please confirm your full name for the record is Darryl 

Kenneth Millar? 

 

MR MILLAR:   It is. 10 

 

MS WALSH:   And you have prepared a statement of evidence on behalf of 

Ngāi Tahu Property Limited dated 24 April 2015? 

 

MR MILLAR:   I did. 15 

 

MS WALSH:  And you have the experience set out in the introductory 

paragraphs to that statement? 

 

MR MILLAR:   I do. 20 

 

MS WALSH:   Do you have any amendments or corrects you wish to make? 

 

MR MILLAR:   No, I do not. 

 25 

MS WALSH:   Can you confirm that your statement is true and correct to the 

best of your knowledge and belief? 

 

MR MILLAR:   Yes, I do. 

 30 

MS WALSH:   Thank you.  Now, if you could just take the Panel through a 

short summary of your evidence and remain for any questions. 

 

MR MILLAR:   Thank you. 

 35 

MS WALSH:   Thank you. 

 

MR MILLAR:   Good morning Panel.  Ngāi Tahu Property Limited lodged a 

raft of submissions and further submissions on the industrial and 

commercial chapters.  The Council’s revised proposal dated 8 April 40 

largely addressed the relief sought in the submissions. 

 

  [11.50 am] 
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 My evidence identifies the submissions, summarises Mr Stevenson’s 

evidence where he recommends as accepting the relief sought and 

provides additional commentary where appropriate. 

 

 My evidence commented on the nature and form of an ODP introduced 5 

into the Commercial Chapter under the 8 April revision.  The purpose 

of the ODP is to identify an area of the commercial local zone at 

Wigram that is subject to a special height control, and that is under rule 

15.3.3.1.   

 10 

 The 01 May clean version of the chapter addresses the concern raised 

in my evidence.  I do note, however, that as the appendix has been 

renumbered in the clean version, which is now appendix 15.10.9, 

consequential amendments are required to rules 15.3.3.1 (b) and (c) to 

reflect that renumbering.   15 

 

 As a result, my evidence is now confined to two key matters, being the 

Plan provisions dealing with first, the floor space controls for ancillary 

office activities located in the Industrial General zone.  In my view the 

floor space controls should be removed, as a restrictive approach is not 20 

aligned with the policy framework of the District Plan or the Regional 

Policy Statement.   

 

 And second, commercial services activities in the Commercial Retail 

Park zone should be permitted activities rather than discretionary 25 

activities, albeit subject to a cap.  

 

 My position on this issue has evolved slightly since I drafted my 

evidence.  I acknowledge in paragraph 42 of my evidence that should a 

situation arise where commercial services activities were to proliferate 30 

within the retail park zone then that does raise policy concerns around 

the function of such centres.   

 

 In my evidence I argue that to date proliferation has not occurred, 

despite a permitted activity regime contained within the Operative City 35 

Plan.  Within this context, I did not see any justification for further 

control on the number or extent of such activities.  On reflection, I 

acknowledge that this situation may not remain constant going forward.   

 

 Given this, I have held some discussions with Mr Stevenson, with a 40 

view to determining if an additional provision could be inserted into the 

Chapter providing a cap on the total gross floor area permitted within 

the retail park zone for such activities.  And in fairness to 

Mr Stevenson, some of these discussions have occurred at odd hours, 

and he has been rather busy on other matters.  We have not yet resolved 45 



 Page 745 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

a joint position on that or determined whether we can have a joint 

position, and so those discussions are ongoing.   

 

 Thank you. 

 5 

SJH:   Thank you.  Mr Winchester? 

 

<CROSS EXAMINATION BY MR WINCHESTER [11.53 pm] 

 

MR WINCHESTER:   Thank you.  Thank you for your indication about your 10 

discussions with Mr Stevenson, and acknowledgement that there may 

be a solution there.  I think it useful to work towards that. 

 

 I think you accepted in your summary that there is the potential, it may 

be theoretical for proliferation of commercial services at Tower 15 

Junction, we will just deal with this issue first of all, if there is only a 

tenancy limit, do you accept that? 

 

MR MILLAR:   Are you referring to the 250 square - - - 

 20 

MR WINCHESTER:   Yes. 

 

MR MILLAR:   Yes, because that does not control scale or extent or number. 

 

MR WINCHESTER:   Yes, and do you have a sense as to what an appropriate, 25 

say percentage limit in terms of an overall cap might be?  And you 

have heard Mr Copeland’s evidence this morning? 

 

MR MILLAR:   The figure that I have put forward for discussion with 

Mr Stevenson is a 10 percent of total gross floor area across the centre 30 

as a whole. 

 

  [11.55 am] 

 

 I don’t have a sense as to whether that is an appropriate figure or not, 35 

and that is one of the reasons why Mr Stevenson and I need to have 

further discussion.  

 

 Arriving at 10 percent came from two sources, the first source was the 

Property Economics Report where I have looked at the summary tables 40 

for the various commercial retail park zones that exist currently, and 

you will recall there was some analysis in there around floor area by 

percentage.  And variously, for example at Moorhouse Avenue so 

approximately 90 percent is large format retail, Cranford is 70 percent, 

Shirley 81 percent, Tower Junction 84 percent.   45 
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 So clearly, in terms of the commentary that was provided in the 

Property Economics Report, they have variously commented about 

how some are performing their function better than others. 

 

 10 percent arises from the fact that Moorhouse seems to be a star child, 5 

as it were, in terms of its function as a retail park zone.  That is how the 

starting figure was arrived at. 

 

MR WINCHESTER:   All right, and 10 percent at Tower Junction would be 

over 3,000 square metres? 10 

 

MR MILLAR:   Yes, thereabouts.   

 

MR WINCHESTER:   Yes, okay, thank you.  And just thinking about the 

comparison between Moorhouse Avenue and Tower Junction, is there 15 

any material difference in terms of accessibility by public transport, 

walking and cycling between those two large format retail centres? 

 

MR MILLAR:   Is your question around their relationship with other land uses 

or the road network itself? 20 

 

MR WINCHESTER:   Well it is a pretty general question, I accept, I am just 

wanting to get a sense as to whether one is more accessible than the 

other in terms of - - - 

 25 

MR MILLAR:   I believe not. 

 

MR WINCHESTER:   Right, thank you.  All right, look that is helpful on 

commercial services.  If we can turn now to ‘Ancillary Offices’.   

 30 

 Now, if we accept the proposition that all that is required is a definition 

and no floor space caps or no percentage caps on ancillary office 

activity, do you think we could get to the situation where, say for 

example 49 percent of GFA in an industrial zone could be regarded as 

ancillary and therefore permitted? 35 

 

MR MILLAR:   If it was an ancillary activity then, yes, that could occur. 

 

MR WINCHESTER:   And could it indeed go higher, say perhaps to 65 

percent, depending upon the floor space requirements of the industrial 40 

activity that it was ancillary too? 

 

MR MILLAR:   In theory, but most likely unlikely. 
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MR WINCHESTER:   I see.  In terms of the absence of a floor space cap 

would, in your opinion, the primary industrial activity have to be on the 

same site as the ancillary office activity? 

 

MR MILLAR:   Yes, and that perhaps goes the heart of some of the questions 5 

around the wording and the definition as it currently exists.  

 

MR WINCHESTER:   And do you say that or give that answer from a planning 

perspective or based on the actual definition itself?  You say it’s 

essential in order to be ancillary for the two activities to be on the same 10 

site. 

 

MR MILLAR:   I hold the view both ways, that I think for something to be 

ancillary I think you need to demonstrate that it is ancillary to 

something on the same site.  15 

 

MR WINCHESTER:   Thank you.  And you have in your written evidence 

acknowledged the benefits of certainty and clarity, and you would 

agree that certainty in the way the rules operate is important in terms of 

the Statement of Expectations? 20 

 

MR MILLAR:   I do indeed, but I perhaps need to point out that my view on 

that is also influenced by the way the rule is currently worded in the 

Proposal, and that is that there are two thresholds – two tests you need 

to get over to satisfy the rule.  The first test is that you need to be 25 

ancillary.  If you pass that test, then you are limited to a 500 square 

metres or a 30 percent floor area control. 

 

  [12.00 pm] 

 30 

 So if there is uncertainty that arises from removing the floor space 

control as I am proposing, I am suggesting that that uncertainty exists 

currently with the way the rule is drafted. 

 

MR WINCHESTER:   Okay, so the answer then or one of the answers might 35 

be to make sure that the definition is more workable and more clear, is 

that correct? 

 

MR MILLAR:   The definition is the key here in my view and so yes, it is 

important. 40 

 

MR WINCHESTER:   All right, okay, and you would agree as a planner, that it 

is important for the industrial zone to be primarily for industrial 

activities, not office activities? 

 45 

MR MILLAR:   That is not in dispute as far as I am concerned. 



 Page 748 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 

MR WINCHESTER:   And I just want to ask you a question about – 

essentially, it is an issue of risk.  If there is no freestanding offices 

permitted in industrial areas, do you not perceive that there might be a 

risk that people will seek to rely on ancillary status to take the cost 5 

benefits and advantages of locating in an industrial area. 

 

 Do you see that as a big risk? 

 

MR MILLAR:   I see it as an issue in the sense that some may want to take 10 

advantage of that, but it still comes back to the principal question of 

whether the activity is ancillary to the key activity on site. 

 

MR WINCHESTER:   And I take it as a planning expert of considerable 

experience, you do not think it is really satisfactory for the Council to 15 

have to fall back on enforcement action in terms of dealing with this 

issue of whether something is truly ancillary to the industrial activity? 

 

MR MILLAR:   Enforcement action is never a particularly favourable process 

to follow in any circumstances, but if I have understood your line of 20 

questioning correctly, the risk that I think you are proposing exists with 

the current structure of the rule anyway.  

 

MR WINCHESTER:   All right. 

 25 

MR MILLAR:   Perhaps if I can just add too, that I have also considered this 

issue from a practitioner’s perspective as well.  One of the concerns I 

have about the current construction of the rule is that it is quite possible 

that in the course of the Council administering that rule, that the 

fundamental question about whether something is ancillary or not, may 30 

not be questioned and it might be an automatic default to a floor space 

control, or a 30 percent control. 

 

 Someone processing a PIM, someone considering a building consent 

application, may simply look at the floor space and say tick, that is 35 

ancillary, and not ask the fundamental question.  And there could be 

some perverse outcomes that come from that. 

 

 So from a practitioner’s perspective, I think and acknowledging the 

uncertainty that might come with a definition, I think that I might 40 

prefer to have the discussion or the debate over the counter with the 

Council officer as to whether or not my activity is ancillary.  If I am 

unsuccessful with that argument, then I am defaulting to a resource 

consent position. 

 45 
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 My preferred approach of removing the floor space control, does not 

place me in an any worse position, so if I am proposing a 600 metre 

square office ancillary to an industrial activity, under the current 

proposal, I require a resource consent.  If the floor space controls are 

removed and I am unsuccessful in convincing a Council officer that I 5 

am ancillary, I am into resource consent territory.  There is no 

difference in outcome from a practical perspective. 

 

MR WINCHESTER:   All right, and just thinking about the perverse outcome 

that you are concerned about with the floor space limit, and this is 10 

entirely hypothetical, you are concerned that what you might get is an 

industrial activity with someone simply tacking on 500 square metres 

of office, say, industrial activity, cardboard box manufacturing, and a 

head office for a tech company? 

 15 

MR MILLAR:   That is an example, yes. 

 

SJH:   Ms Huria. 

 

MS HURIA:   No, thank you, sir. 20 

 

SJH:   Ms Dawson. 

 

  [12.05 pm] 

 25 

MS DAWSON:   Just one question Mr Millar, thank you.  As a long term 

practitioner, the interpretation of the word ancillary as you will know, 

has been around for a long time, it has been used in district plans over 

many years and its certainty has often been there. 

 30 

 Have you got any advice for us or have you turned your mind to how 

this definition could be better resolved? 

 

MR MILLAR:   I have and it seems to me that there are two principles that are 

important in a definition such as this.  The first is there needs to be a 35 

clear link in a definition to an activity relating to something on the 

same site, so for example, that overcomes the possible position of an 

office activity ancillary to an industrial activity providing services to 

other arms of that same company in another location. 

 40 

 So the linkage between the activity being on the same site is important. 

 

 I think the second principle is around a clear linkage between the 

ancillary activity being important to the functioning of an industrial 

activity.  In other words, there is a clear linking that does the ancillary 45 

activity need to aid or assist the function of the primary activity? 
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MS DAWSON:   And you do not think that is – or do you think that is 

adequately covered by words being ‘incidental to’ the activity on the 

site and an ‘inseparable part’ of the activity on the site?  I mean those 

are the two links in the definition, one of which you want to be 5 

removed? 

 

MR MILLAR:   Well, perhaps just talking about the inseparable component 

first.  I think I understand where the Council was heading on that and it 

was this concept of an ancillary activity being a part of the primary 10 

function.  I think that is where the word ‘inseparable’ comes from. 

 

MS DAWSON:   Yes. 

 

MR MILLAR:   But the problem with the word inseparable as I see it, is that I 15 

do not actually understand what it means, and it could mean a number 

of different things, because at the end of the day, I think it will be 

difficult to demonstrate that something is not inseparable, you can 

always separate things, but that may not reflect the intention of the 

concept of being, aiding, assisting, important to the functioning of the 20 

primary activity. 

 

 So that is why I have trouble with the word, inseparable.  But I will 

accept that within the context of the two principles that I have just 

outlined to you, I do not know that the definition is – well, I will go 25 

further than that – I do not believe that the definition as it currently 

exists reflects those two principles. 

 

MS DAWSON:   So coming back to my question, do you have an alternative 

for us?   30 

 

MR MILLAR:   No, I do not, but I would love to work on it. 

 

MS DAWSON:   But you have not to date? 

 35 

MR MILLAR:   I have not to date. 

 

MS DAWSON:   Thank you. 

 

MR MILLAR:   But I acknowledge the need for it. 40 

 

MS DAWSON:   That is all thank you. 

 

SJH:   Judge. 

 45 
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JUDGE HASSAN:   Mr Millar, I do not know how much we can flog this or 

split some I suppose some of the context I bring is having to write a 23 

page judgement on five words in a plan that are not well formed, and 

the concept of enforcement action putting the Environment Court in a 

position of having to do the thing that the Council should have done in 5 

the first place, it keeps the Court very busy on unfortunate things from 

time to time. 

 

 This concept – I mean for instance, in regard to the concept of 

inseparable, take an activity that fails, an industrial activity that is 10 

permitted, the building is constructed and it is obviously important to 

convert to another industrial activity to avoid it becoming a brownfield 

site, is the definition supposed to be so flexible that the office activity 

that is ancillary to one industrial activity that fails, also satisfies the test 

of ancillary for whatever else comes into that site? 15 

 

MR MILLAR:   The office activity remains and a new activity comes in – what 

is your question? 

 

JUDGE HASSAN:   I guess it is part of the question and I wonder whether part 20 

of the difficulty here is insufficient conceptual thinking about what is 

being tried to be regulated, because office activity is not in itself 

defined in the plan.   

 

  [12.10 pm] 25 

 

MR MILLAR:   No. 

 

JUDGE HASSAN:   And offices, and office activity in the sense that this 

seems to be framed to be as the activity ancillary to the industrial 30 

activity either permitted or consented, but if that activity fails would 

your assumption be, the new operator can assume that the office space 

alongside their building is authorised as long as it’s ancillary from time 

to time to whatever is consented – that’s the understanding is it? 

 35 

MR MILLAR:   Yes, I think it is, as a – if one activity fails and moves on and 

another activity comes onto the site, they’re obliged to consider all of 

the planning issues relevant to their ability to establish on the site. Are 

they in themselves a permitted activity? Do they have the required 

number of car parking spaces? 40 

 

JUDGE HASSAN:   What about existing use rights? Let’s assume Mainfreight 

decides to vacate, Mainfreight has its office activities on the site, 

they’re ancillary to their logistics distribution centre there and it’s taken 

over by some other outfit for some other purpose, does Mainfreight 45 
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have the option of saying, “Well we can continue our office activity 

from the site under existing use rights”? 

 

MR MILLAR:   I think the answer to that is no, for the reason that they no 

longer remain an ancillary or an accessory activity to an activity on that 5 

site. 

 

JUDGE HASSAN:   I looked at Oxford online for the concept of “ancillary” 

and I got this and I wonder if it’s helpful: “Providing necessary support 

to the primary activities or operations of an organisation system” 10 

etcetera. Thinking about that, is the definition (1) where in order to be 

ancillary you have to be, be providing necessary support for activities 

on the same site? 

 

MR MILLAR:   Yes. But to my mind that needs to be extended slightly, 15 

because there are two components, “necessary support to that activity”, 

but I think it would be inappropriate to consider that that could extend 

to support to other activities in other locations. 

 

JUDGE HASSAN:   Yes, so that was made clear, and do you think for clarity 20 

sake, it should be clear that that ancillary office activity in that sense 

cannot be separated from what it was supporting - - -  

 

MR MILLAR:   Yes. 

 25 

JUDGE HASSAN:   - - - in other words, a new activity coming in would have 

to make its case? 

 

MR MILLAR:   Yes, I do. 

 30 

JUDGE HASSAN:   It’s an awful lot to expect of a definition, isn’t it? 

 

MR MILLAR:   It is and that’s the shade of grey that as, as a definition 

generally though, isn’t it, that we always encounter problems in 

interpretation and understanding when we are in a situation of having 35 

to refer to definitions. 

 

JUDGE HASSAN:   And so perhaps supporting policies giving further bite to 

this might be - - -  

 40 

MR MILLAR:   It might be useful, yes. 

 

JUDGE HASSAN:   Thank you very much. 

 

SJH:   Dr Mitchell? 45 
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DR MITCHELL:   Thank you, sir, I have only just got one question thank you, 

Mr Millar, paragraph 46 of your evidence, you’re talking about the 

Tower Junction floor area, you say, “Given all the above, I do not 

consider that any additional controls are required other than the 250 

square metre floor space limit proffered in the Ngāi Tahu Property 5 

Limited submission”, should that be 350 metres, is that what the square 

- - -  

 

MR MILLAR:   No, it’s 250 in the submission, and the reason that 250 was 

chosen was because that reflected the current land use arrangement at 10 

Tower Junction at the time for those kinds of activities. There are none 

above 250 square metres. 

 

DR MITCHELL:   That’s what I understood, but maybe I’m confused because 

I went to your – to the table that’s in your primary statement, where 15 

you say what the submission was, and the table – this is on page 5 – 

says that the proposal is to increase floor space from 250 to 350 square 

metres, and I’m wondering if – it just seems to me to be – I haven’t 

gone back to the original submission to check so I’m - - -  

 20 

MR MILLAR:   Sorry, sir, which part of the table are you referring to? 

 

DR MITCHELL:   I’m referring to the submission column on page – sorry, is it 

on – it’s page 5, not page 6. 

 25 

MR MILLAR:   The commercial local zone? 

 

DR MITCHELL:   Yes. 

 

MR MILLAR:   That - - -  30 

 

DR MITCHELL:   It’s wrong – yes, sorry, I’m sorry – it’s my error – I 

understand, sorry. 

 

MR MILLAR:   Thank you. 35 

 

DR MITCHELL:   It’s clear, thank you. Thank you, sir. 

 

SJH:   Mr Millar the two matters you put forward about the definition, the need 

to link the activity and the clear linkage between the activity being 40 

important for the functioning of the primary activity, is another 

consideration “common ownership”, even if it be by way of subsidiary? 

 

  [12.15 pm] 

 45 

MR MILLAR:   Sorry, sir, I don’t quite understand your question. 
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SJH:   Well if Mainfreight have got a big distribution centre and they want an 

office, and it might be a subsidiary company running the distribution 

centre, but they’re all under the same ownership, the same with 

freezing works, whatever. 5 

 

MR MILLAR:   Yes. 

 

SJH:   And it would be unusual to have an office activity owned by somebody 

else, wouldn’t it, in an ancillary – I mean, I imagine it could happen but 10 

it’s going to be fairly unusual. 

 

MR MILLAR:   I think it would be unusual, obviously company structures 

might vary from organisation to organisation, so – but it would be an 

unusual situation I agree. 15 

 

SJH:   Just one other comment and I’m not having a go at you because I did it 

last week as well, but when people come along and say, “The Council 

really haven’t done very well with the ancillary and you could have 

done better”, the way to help us is to actually come along with 20 

something, I know you’re going to go away and work on it and that’s 

fine, but given our timeframes and that, it would be really helpful if 

people came forward with concrete (ph 1.18) suggestions. 

 

MR MILLAR:   I appreciate that. 25 

 

SJH:   So you can take that on board. 

 

MR MILLAR:   Thank you. 

 30 

SJH:   But it’s not directed at you, it’s directed at – across the board, believe 

me. 

 

 Thank you, anything, Mr Winchester? 

 35 

MR WINCHESTER:   Thank you, no, sir. 

 

SJH:   Anything arising? 

 

MS WALSH:   No, sir. 40 

 

SJH:   Thank you. 

 

MR MILLAR:   Thank you. 

 45 

<THE WITNESS WITHDREW [12.16 pm] 
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SJH:   Now, Ms Wolt. 

 

MS WOLT:   Thank you, sir, would you like to hear from Mr Sloan first or - - -  

 5 

SJH:   Mr Sloan first. 

 

MS WOLT:   Yes, Mr Sloan, I call Mr Sloan. 

 

SJH:   And I have agreed that you will read the summary. 10 

 

MS WOLT:   Thank you. 
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<PATRICK DAVID SLOAN, sworn [12.17 pm] 
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SJH:   Yes, thank you, Ms Wolt. 

 

<EXAMINATION BY MS WOLT [12.17 pm] 

 

MS WOLT:   Thank you. Can you confirm for the record that your full name is 5 

Patrick David Sloan? 

 

MR SLOAN:   Yes, I can, I do. 

 

MS WOLT:   And you’ve prepared a statement of evidence dated 24 April 10 

2015? 

 

MR SLOAN:   Yes, I did, yes. 

 

MS WOLT:   Are there any amendments or corrections that you wish to make 15 

to that statement? 

 

MR SLOAN:   Yes, I noticed I made a mistake on paragraph 10, it should read 

approximately “16,519 square metres”, instead of “15,409”. 

 20 

MS WOLT:   Thank you and other than that correction can you confirm that 

your statement is true and correct to the best of your knowledge? 

 

MR SLOAN:   Yes, I can, I do. 

 25 

MS WOLT:   Thank you and I will now just read on behalf of Mr Sloan his 

summary. 

 

SJH:   Thank you.  

 30 

MS WOLT:   I’ll start at paragraph 2. 

 

 “I am a commercial property investor and I have undertaken numerous 

developments in Christchurch including since the Canterbury 

earthquakes. I own all of the business 2 zone land at Ferrymead. I 35 

understand this land is to be rezoned “commercial core” in the 

Replacement District Plan. 

 

 My main concern with the proposed zoning as it now stands is the 

proposed 500 square metre limit on tenancy sizes. I consider this limit 40 

is unnecessary and inappropriate at my Ferrymead site and does not 

reflect what I can do under my resource consents or my existing 

zoning. 

 

 Under my resource consents the first of which was obtained in late 45 

2000, I can establish approximately 21,600 square metres of retail 



 Page 758 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

activity. There are no restrictions on the type or size of retail tenancies 

in the consents. Most of the development on my land has been 

established under these consents. 

 

 Under the current B2 zoning I can establish up to 30,000 square metres 5 

of retail activity, again with no restrictions on the type or size of the 

tenancies. This zoning was obtained through variation 86. 

 

 That process cost me close to $200,000 and involved Environment 

Court and High Court hearings. I was successful in both courts but 10 

spent much time and money defending my position. At that time the 

Council was committed to seeking a zoning for my land which enabled 

large format retailing, the BRP zone. 

 

 I find it ironic that the Council is now seeking the completely opposite 15 

outcome for my Ferrymead land. It is also very frustrating and 

somewhat unfair that I’m again having to defend the zoning of my 

land, particularly given the B2 zoning was only confirmed in 2008. 

 

  [12.20 pm] 20 

 

 In my opinion, given the location, shape, and size of the land, as well as 

the layout of the existing buildings, my land at Ferrymead lends itself 

to further large-format retailing. The types of tenancies I anticipate may 

wish to establish at Ferrymead include furniture and appliance stores, 25 

pet stores, second-tier department stores, and stationery stores for 

example. These types of stores require a large, often standalone 

footprint and are unlikely to establish in Eastgate for example, where 

retail spaces are generally smaller and consolidated, opening hours may 

be fixed, car parking is less accessible, and rents are higher. 30 

 

 I consider that further larger-format retail stores are a logical fit with 

Mitre 10 Mega, the supermarket, the gym, and the size and layout of 

my site. In contrast, solely smaller tenancies, that is less than 500m2 

could be lost on my site. The existing layout means there is nowhere 35 

they can logically or easily fit. That is because smaller tenancies will 

generally want road frontage which is difficult to achieve given the 

shape of my site. The existing buildings are purpose built for larger 

tenancies and if smaller tenancies were to occupy only the front of the 

buildings for example, the rear of the buildings would be dead space. 40 

 

 To be clear, I also wish to retain the ability to establish smaller 

tenancies as provided for by my consents and the current B2 zoning. 

Overall I am seeking a zoning that generally reflects the existing 

situation. I consider that is fair in the circumstances, particularly given 45 

the significant costs incurred in relation to variation 86. 
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SJH:   Yes, thank you. Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 5 

SJH:   Ms Dawson? 

 

MS DAWSON:   One question Mr Sloan. You emphasise that you want and 

need and the zonings, the location is appropriate for large format stores. 

 10 

MR SLOAN:   Yes. 

 

MS DAWSON:   So would a commercial retail park zone suit your zoning 

better than the commercial core zone? 

 15 

MR SLOAN:   Well I have not been following the definitions of a retail park 

zone with B, so I cannot answer that. All I know is I employ 

consultants to determine what I should have and so on. So you might 

have to ask, I do not know. I am not sure. 

 20 

MS DAWSON:   Well if I put it another way, say a retail park zone specifically 

provides for large format retail, that is what it is intended for. 

 

MR SLOAN:   That is B2, you mean like we have got at the moment, B2? 

 25 

MS DAWSON:   I do not know. It is like Tower Junction, like the Homebase, 

like along Moorhouse Avenue, predominantly large format retail stores. 

Is that the sort of zoning that you are looking for? 

 

MR SLOAN:   Well no, the zoning we are looking for is the B2 zoning we 30 

have got now. That is it. 

 

MS DAWSON:   That is it. 

 

MR SLOAN:   Yes. 35 

 

MS DAWSON:   All right. 

 

MR SLOAN:   We battled over 10 years with this variation 86 and that was 

only the, you know, we started off through the Environment Court and 40 

there have been battles to try and get a sensible outcome there. I just 

wanted to show you the reason, one of the reasons that you have to 

have big stores here. If you actually go to Jeremy Phillips, his 

submission (INDISTINCT 3.59) and you go to the attachment which 

is attachment two, he has got a plan there. Now, I think I have actually 45 
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got an advantage, I put it in an A2, so it might be hard to read the 

numbers there. 

 

 If you can see for example, that the Mitre 10, this is on the north of this 

site, there is no direction but anyway, Mitre 10, that building is over 5 

9,000m2. Now, if you look to the site to the right of that, you will see a 

piece of land which would be about 6,000m2. Now if we are only 

allowed to build small units, and I will give you an example just to give 

you a relationship to the size of the site, it is bigger than you think.  

 10 

  [12.25 pm] 

 

 So let us use something like the Subway, and you have a look on the 

left-hand side there and it has got the gym, and then it has got Pizza 

Hut and then it has got Subway. You will see that small building there. 15 

When you extrapolate that, that is 148m2. If you put that on that site, 

they are just like little Post-it stamps. And what we need is to have the 

bigger units there so we can put these small convenience-type stores 

around them to make the whole thing work. The site is not designed 

solely for small shops and convenience stores. And also the land to the 20 

right, which is empty, there is another plan there with the resource 

consent information on it which shows the layout of what we got 

resource consent for. 

 

 But it is just not practicable and not possible to have these small stores. 25 

You have to have rows, and rows, and rows of them, and you can see 

why we need to have the bigger ones as anchors, and then we put the 

smaller ones around it. 

 

MS DAWSON:   Yes, so my question is your evidence is about how you need 30 

to have large-format stores. That is what you want and it is not 

provided for as of right in this commercial core zoning. 

 

MR SLOAN:   Right, yes. 

 35 

MS DAWSON:   But why do you also want these little stores then, if you say 

they will get lost, the focus of this zone is on large stores? 

 

MR SLOAN:   That is what I am saying is that what you need to do is to take 

advantage, get a reasonable coverage of the site. You need to be able to 40 

have the big ones, and the small ones intermingled between them 

because it is such a big site. So if you put a 2,000m2 site there then you 

need smaller ones around the front to make it attractive. Because in 

fact, in this area here, when we build this it is going to be the centre of 

the site because the entrance to the supermarket and Mitre 10, and you 45 

have your other small shops there and bigger ones there, and it is going 
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to be the centre of the whole site. If I cannot do that, what have we got? 

It is just not going to work. 

 

MS DAWSON:   All right, I understand. Thank you very much. 

 5 

MR SLOAN:   Yes, the limitations would be too great. 

 

MS DAWSON:   Thank you. 

 

SJH:   Judge? 10 

 

JUDGE HASSAN:   Thank you, Mr Chairman. Ms Wolt, just one matter and I 

recorded this on the transcript at the beginning of this chapter of 

hearings, and as you know, I was counsel in variation 86 for the City 

Council. I indicated then I would be happy if Council was to raise 15 

anything to consider that, and certainly you should not feel in any way 

reserved or embarrassed about it, but I thought I would just put it again 

to you given that I have not seen you in the hearing before now on the 

basis that I have a couple of questions for your client, and would take 

part in deliberation unless you had an issue or concern, and you should 20 

not feel embarrassed or inhibited. 

 

MS WOLT:   Thank you, sir. I do not have any issues or concerns, but I will let 

you know if I do. 

 25 

JUDGE HASSAN:   All right, thank you. 

 

MS WOLT:   Thank you. 

 

JUDGE HASSAN:   Mr Sloan, I just have one question for you, and if you 30 

could go back to your paragraph 10. 

 

MR SLOAN:   Yes. 

 

JUDGE HASSAN:   Now that second sentence where you refer to your 35 

understanding of the legal position and the Council’s agreement with it, 

there appears to be some contention or degree of argument, if you like, 

about the legal position with the existing consents. 

 

MR SLOAN:   Sorry can I just say Section 10 and the - - -  40 

 

JUDGE HASSAN:   Paragraph 10 on page 3. 

 

MR SLOAN:   Sorry, paragraph 10, yes. 

 45 

JUDGE HASSAN:   Yes, you can see that? 
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MR SLOAN:   Yes, I do. 

 

JUDGE HASSAN:   And that second sentence. The first sentence, you made a 

correction. 5 

 

MR SLOAN:   Legal advice, okay, right. Sorry, yes. 

 

JUDGE HASSAN:   Now we have not had the benefit of Council submissions 

to this point on this and obviously we may well have, but given that it 10 

is in the factual matrix that there is a set of resource consents, are you 

in a position to assist us in providing copies of that advice and the 

Council response to it? 

 

  [12.30 pm] 15 

 

MR SLOAN:   No, not really. I do not think so. I would have to ask Rebecca 

about that.  But I am not sure we – I am not sure, not sure. 

 

JUDGE HASSAN:   Yes, now it is a matter for Ms Wolt to think about in 20 

terms of privilege and so forth and I do not wish to embarrass you on 

all of that.  You have disclosed the fact that you have got the advice 

and certainly do not want to embarrass you or put you in an awkward 

position. 

 25 

MR SLOAN:   Yes, yes, yes. 

 

JUDGE HASSAN:   But if it would help us to understand, I guess, the 

dynamics of the legal position and indeed the position of agreement or 

otherwise with the Council then that would help. 30 

 

MR SLOAN:   Yes. 

 

JUDGE HASSAN:   But if that is as far as you can take it now that is fine, Ms 

Wolt can help us - - -  35 

 

MR SLOAN:   Yes, I believe that we have got agreement that the resource 

consent is still current and it is still, you know, it is not lapsed. But a 

document that would prove that, I am not sure, I cannot just off hand. 

 40 

JUDGE HASSAN:   All right. 

 

MR SLOAN:   I tend to leave that to my counsel. 

 

JUDGE HASSAN:   All right, well that is a matter for you as to how you 45 

construct your case and as I say I do not want to push you into 
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disclosing what you cannot disclose or do not wish to disclose, and I 

am happy to leave it to Ms Wolt.  Thank you. 

 

MR SLOAN:   Right, okay.  

 5 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir.  Good afternoon Mr Sloan.  I have got a 

couple of questions, mostly to help me understand some of the context 

around what your evidence and Mr Phillips talks about.  I have not 10 

lived in Christchurch for more than 30 years and what is there now 

does not bear much resemblance to the area when I sort of last lived 

here.  

 

 So my understanding is that this land was previously zoned business 4, 15 

suburban and industrial.  Is that your understanding? 

 

MR SLOAN:   I think yes, it was. 

 

DR MITCHELL:   And what did that allow you to do on the site as at that 20 

time?  What did that zoning allow you to do, eg. before you applied for 

the consents to enable the current development?  In broad terms? 

 

MR SLOAN:   I cannot remember, I am sorry, I cannot remember. 

 25 

DR MITCHELL:   Presumably it is nothing to do with retail, it was small scale 

industrial things, presumably, given that presumably there was a 

category that was larger than suburban industrial, it might have been 

heavy industrial and things like that.  You could not do heavy industrial 

activities and those sorts of things on the land? 30 

 

MR SLOAN:   I have not, I would have known back then but I think I might 

have lost track with the – there has been so many variations and so 

many proposals and it just goes on, but of course we had to have a 

resource consent to comply with the zoning.  So what we are doing is 35 

obviously outside the existing zoning. 

 

DR MITCHELL:   And presumably by some margin given that you would 

have to go through a plan change as opposed to seeking resource 

consent solely at that time or have I got that wrong? 40 

 

MR SLOAN:   No, no, no, the plan change was because of the threat of the 

variation 86 and so we were perfectly fine until the variation 86 came 

along, and that was trying to, well our defence was not against variation 

86, in actual fact all we just said was that we wanted to be 2 zone down 45 

in Ferrymead. On our site.  And so that is what we eventually got.  So 
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we did not need a plan change because we got the resource consent 

first, and then the variation 86 happened in, I am not sure, 2007, or 

whatever it was. 

 

DR MITCHELL:   Right, no, no, I understand that.  I suppose one of the things 5 

that I am interested in, paragraph 29 of your evidence you talked about 

some of the history of the site and it is no criticism, in a fairly 

summarised way.  And then you say at the end of paragraph 29 “I do 

not see how the Canterbury earthquakes have changed that”.  I am just 

wondering what you mean by that in the sense that the whole planning 10 

framework around variation 86, and the whole of the planning for the 

city was based on what was in place at that time.   

 

 The one thing that this new plan has done is change the whole policy 

direction around commercial activities in the city because of a rebuild 15 

imperative that did not exist prior to the earthquakes.  And I am just 

trying to understand whether you accept the basic premise that it is 

legitimate for this plan to essentially say well we know we had a plan 

in place at the previous stage, we have now had an earthquake, that as a 

matter of priority wants to rebuild the central city, facilitate 20 

development of key activity centres and concentrate activities around 

those. 

 

  [12.35 pm] 

 25 

 Do you accept as a matter of principle, if not in detail, that that is a 

legitimate thing for the Council to do in that it may have some 

implications for the use of your land? 

 

MR SLOAN:   I think not, I think that we bought that land in actual fact from 30 

the Council, it was a Council yard, and we tended it and by the way the 

Council was not getting any rates at the time, and of course they are 

getting like two or $300,000 a year of rates, or more now.  We got that 

land from the Council and so therefore we went through the variation 

and we went for the resource consents, we have gone through variation 35 

86 – by the way on variation 86 the Council had to pay us $37,000 

damages, in Court costs. 

 

DR MITCHELL:   Costs, not damages. 

 40 

MR SLOAN:   Yes, and so my view is that as we are already established down 

there in Ferrymead and the site is determined and with the Council 

getting the original consents that – the notified resource consent, it was 

agreed and it has all been set out and planned and so on, and so having 

an earthquake has got nothing to do, as far as I am concerned, with the 45 
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change of the layout and what you can do on the site.  It is just bizarre, 

actually, it is sort of frustrating to say the least.  

 

DR MITCHELL:   All right, thank you. 

 5 

MR SLOAN:   And if the Council or anyone wants the rebuild to happen we 

are going to have to stop putting roadblocks in the way, there are 

enough roadblocks through insurance problems and through trying to 

get tenants, tenants’ confidence and their risk-taking to build a 

business, there are enough roadblocks there already before having the 10 

Council coming along and making restrictions on the size of the 

building we have.   

 

 It is going to make absolutely no difference to the centre of the city at 

all.  One of the big factors of course for us is that it is a destination 15 

store, you know ,a destination site, and it has got plenty of carparks and 

it is local sort of area stuff, and doing something to this site you are not 

going to restrict the development of the centre of the town.  It just does 

not make sense to me. 

 20 

DR MITCHELL:   Okay, thank you, that is helpful clarification.  You referred 

earlier to Mr Phillip’s attachment 2 which shows the footprint of the – 

or what is on the site at the present point in time  At the time of the first 

earthquake how different would that plan have been, if at all?  What 

has come in since the earthquakes in other words? 25 

 

MR SLOAN:   Well we have rebuilt – the supermarket was a different shape, 

the shops in the front there, like Take Note and Westpac and so on, that 

was the same.  The gym area there was the same although it is different 

tenants and it is a wee bit different configured.  It is generally the same.  30 

 

DR MITCHELL:   All right, okay, thank you.   

 

MR SLOAN:   But the future development of course is on that bit to the east 

which is to the right of - - -  35 

 

DR MITCHELL:   To the right of Mitre 10? 

 

MR SLOAN:   Yes, of Mitre 10, and - - -  

 40 

DR MITCHELL:   To the right of Countdown? 

 

MR SLOAN:   - - - sort of the east, southeast, yes, just beside the supermarket.  

That is all we have got to go.  

 45 
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DR MITCHELL:   And my final question is, and obviously there is a degree of 

commercial sensitivity around a potential answer to this, and I am not 

trying to get into that at all, but in terms of the future development of 

the balance of stage 3 and stage 4, are they quite well advanced or is 

that just essentially vacant land? 5 

 

  [12.40 pm] 

 

MR SLOAN:   Well, there is an enormous amount of uncertainty and as I said, 

until the variation 86, I think it was in 2008 that was confirmed, that is 10 

a good idea, I have not seen that on the screen, yes – so we had an 

enormous amount of uncertainty but one of the big problems is, is 

demand down there and it is the customer demand and tenants demand 

and so what does the area want, it needs certain shops to service the 

area, small ones, and it needs bigger ones, you know, maybe, not 15 

Bunnings, no sorry, something like Harvey Normans or so, to attract 

them there but it is very hard to, it is not an easy task, our challenges 

are quite enormous without having limitations. 

 

 Before the earthquakes in 2010 we had, it was one of our companies 20 

which was, I have got that in my list, but we were working before the 

earthquakes and then once that earthquake happened of course it all 

stopped and they were going to back into that site on the right hand side 

there but when the earthquakes happened well, no, you said, “No 

thanks, we’re not going to be in Christchurch” and a lot tenants that we 25 

had been working with, pet stores, might be Pets R Us or one of those, 

they were going to go into Ferrymead but they decided to pull out of 

Christchurch, they put their stores elsewhere in the country first before 

they came to Christchurch because of all the uncertainty. 

 30 

 And so you work with a tenant and it is very hard to nail them down 

and having another restriction there saying oh, well you are only 

allowed to have 500 or more than 500 metres, I think that is just one 

more road block that we do not need and it is very difficult as it is.   

 35 

DR MITCHELL:  That is understandable.  Perhaps I can ask the question in a 

slightly different way.  If you were successful in the relief that you are 

seeking to this plan and the zoning for this site was as you would wish 

it to be, what is your anticipated timeframe to achieve full development 

of the site, would you say? 40 

 

MR SLOAN:  I would, it is going to be demand - - - 

 

DR MITCHELL:   I appreciate that there are all sorts of uncertainties, is it - - - 

 45 

MR SLOAN:   I do not know, I just do not know.   
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DR MITCHELL:   Could be anything. 

 

MR SLOAN:   I cannot put a number on it, sorry. 

 5 

DR MITCHELL:   All right, no, thank you.  That’s all there, thank you, sir. 

 

SJH:   Thank you, Ms Wolt, any re-examination? 

 

MS WOLT:   No thank you, sir. 10 

 

SJH:   Thank you, Mr Sloan, you may stand down. 

 

MR SLOAN:   Thank you. 

 15 

<THE WITNESS WITHDREW [12.43 pm] 

 

SJH:   Yes, Ms Wolt. 

 

MS WOLT:  Thank you. I would like to respond to His Honour, Judge 20 

Hassan’s request for the legal advice if that is available. 

 

JUDGE HASSAN:  Yes, all I was thinking of, Ms Wolt, there, was just simply 

for us to receive submissions on the matter of defence but also as I 

questioned your client in regard to his evidence on the Council, I think 25 

he has answered that so it is not a documented form. 

 

SJH:   Deal with it in the closing. 

 

JUDGE HASSAN:   Deal with it in the closing, yes. 30 

 

SJH:   You can deal with it in the closing, Ms Wolt. 

 

MS WOLT:   Certainly, certainly, I was just going to show though that there is 

some documentation there but it was in the Price Waterhouse building 35 

prior to the earthquakes and might be able to be located now but I 

couldn’t guarantee it. 

 

JUDGE HASSAN:  No, I will just benefit from your legal analysis on closing. 

 40 

MS WOLT:   Yes, thank you.  I will call now Mr Copeland. 
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<MICHAEL COPELAND, sworn [12.44 pm] 
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MS WOLT:  Thank you. Do you confirm that your full name is Michael 

Campbell Copeland? 

 

MR COPELAND:   Correct. 

 5 

MS WOLT:   And you have prepared a statement of evidence dated 24 April 

2015? 

 

MR COPELAND:   Yes, I have. 

 10 

MS WOLT:  And you have the qualifications and experience set out in the 

introduction to that evidence? 

 

MR COPELAND:   Yes. 

 15 

MS WOLT:   And that the statement is true and correct to the best of your 

knowledge and expertise? 

 

MR COPELAND:   That is correct. 

 20 

MS WOLT:  And you have prepared a summary of that evidence as I 

understand it? 

 

MR COPELAND:   That is correct. 

 25 

MS WOLT:   Could you please now take the Panel through that? 

 

MR COPELAND:   My evidence is given on behalf of Mr PD Sloan in relation 

to his land at 999 Ferry Road at Ferrymead which currently has 

business two zoning under the operative city plan.  Mr Sloan’s land is 30 

the only land at Ferrymead having a current business two zoning. 

 

  [12.45 pm] 

 

 The replacement plan proposes that the zoning at Mr Sloan’s land in 35 

Ferrymead be changed from business two to commercial core.  Within 

the commercial core provisions is a restriction limiting the future 

development of retail activities excluding supermarkets and department 

stores to a maximum of 500 square metres gross leaseful area per 

tenancy.   40 

 

 My evidence addresses why I believe this aspect of the rezoning is 

unnecessarily restrictive.  The removal of the 500 square metre cap on 

retail tenancy sizes sought by Mr Sloan in his submission will affect 

less than 30 percent, 8,366 square metres of the 30,000 square metres 45 

GLFA permitted retail activity at Ferrymead. This is because up to 
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21,634 square metres, 72.1 percent of retail activity can be established 

under existing resource consents irrespective of zoning and will not be 

caught by the proposed tenancy size restriction. 

 

 Whilst I now understand that the area currently occupied by the Mega 5 

10 development is defined as trade supply and not retail, I understand 

there is nothing to stop this land being redeveloped as large format 

retail without the 500 metre square cap being applied.   

 

 Resource consents have been granted for a total of 21,634 square 10 

metres. In addition to the Mega 10 store and yard, the Countdown 

supermarket has a footprint in excess of 500 metres square.  Future 

developments under existing resource consents could enable another 10 

retail stores, each with GLFA of greater than 500 square metres. 

 15 

 A restriction to limit the size of retail tenancies on Mr Sloan’s land for 

which resource consents have not been granted ie up to 8,366 square 

metres GLFA of additional retail will not result in significant 

externality benefits in that a) it will not redirect large footprint retail 

stores to the CBD or to the Linwood Eastgate centre since these centres 20 

are unlikely to attract such stores even with the tenancy size restriction 

in place in Ferrymead, b) it will not preserve a predominance of fine 

grain retailing in Ferrymead since large format retailing already 

occupies or may in the future under existing resource consents occupy 

much of the land zoned for retail purposes at Ferrymead.   25 

 

 Together with adjacent land uses, Ferrymead will continue to be a 

mixture of large format and fine grain retail development irrespective 

of the proposed 500 metre square tenancy cap on the remainder of 

Mr Sloan’s land.  The restriction to limit the size of retail tenancies on 30 

Mr Sloan’s business to the land in Ferrymead will add to costs for 

businesses and consumers.   

 

 In terms of developer costs, decisions have already been taken as to the 

layout of buildings that best utilises the site and investment committed 35 

to roads, car parking and other infrastructure facilities.  Changing the 

rules now may mean those previous decisions are suboptimal but they 

cannot be undone or if they can it will add to overall development 

costs. 

 40 

 New businesses proposing to locate to the site will be required to 

choose a suboptimal form of development in terms of the size and/or 

the location of the development. For example, splitting activities 

between two sites, choosing a less cost effective location where the 

restriction does not apply or not proceeding with the development at 45 

all. 
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 Customers will face increased costs to the extent of increased 

development and operation costs are passed on higher prices.  They 

may also face increased transport costs.  Whatever the challenges faced 

by the Linwood Eastgate centre, restricting the form of development at 5 

Ferrymead is unlikely to reduce significant agglomeration economies 

or other externality benefits at Linwood Eastgate.   

 

 It will not overcome the loss of its residential base and nor will it by 

itself negate the loss of a key and good tenant. Also Mr Sloan’s 10 

evidence is that large footprint retailers, ie over 500 metres squared are 

unlikely to locate at Linwood, Eastgate given the limited size of 

available retail space and higher rents.   

 

 Having visited the Eastgate centre and its website, I find it difficult to 15 

accept that there would be even minor trade competition effects for this 

centre from this proposed regulation.  I am unsure whether the Panel 

has or will have the opportunity to visit the centre or look at the website 

but in short to me there appears to be two distinct catchments and 

certainly Countdown has decided that and that they have a large 20 

supermarket at each site both Ferrymead and at Eastgate and also I 

understand the environment court in a previous occasion in giving the 

original B2 zoning concluded that 30,000 square metres of retail at 

Ferrymead would not have significant detriment impacts on Eastgate.   

 25 

 Apart from the Countdown and The Warehouse stores the only two 

large format retail stores at Eastgate, I think they are called on the 

website “major retailers” rather than LFR, Number One Shoe 

Warehouse and Lincraft.  Lincraft is a haberdashery and materials store 

and I believe these two stores are just as likely to face competition from 30 

small retail shops or lease shops less than 500 square metres as they 

are, to face competition from stores greater than 500 square metres, 

even if there is some overlap in the catchments. 

 

  [12.50 pm] 35 

 

 Mr Stevenson, in his evidence argues that the 500 square metre cap is a 

way of directing larger format retail and other commercial activity to 

district centres and maintaining a finer grain in neighbourhood centres.   

 40 

 However, in the case of Ferrymead, and I am not sure – it is not called 

a neighbourhood centre, because it clearly isn’t surrounded by a 

residential area, it is surrounded by an industrial area, it already has a 

Mega10, a large Countdown supermarket, which has recently been 

increased in size, and resource consents granted for retail developments 45 

containing tenancies greater than 500 square metres.  In other words, to 
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the extent that large format retail activity might detract from the 

general ambiance of the centre, in Ferrymead’s case the horse has 

effectively bolted. 

 

 It is unlikely that the addition of more large format retail outlets over 5 

and above those already built or consented will have significant 

accompanying amenity effects.   

 

 In conclusion, the removal of the 500 square metres size restriction for 

permitted activities at Ferrymead is consistent with enabling people in 10 

communities to provide for their economic and wellbeing and the 

efficient use and development of natural resources. 

 

 Since the new restrictions will not benefit Christchurch city by 

enhancing the public amenity, vibrancy and vitality of the CBD, the 15 

Linwood Eastgate Centre, or any other centres in the city, and the new 

restrictions will impose additional costs on businesses and consumers, 

especially since it would impact on a centre where significant 

investment has already been committed in the use of the site and the 

required infrastructure. 20 

 

SJH:   Thank you.  Mr Winchester? 

 

<CROSS-EXAMINATION MR WINCHESTER [12.51 pm] 

 25 

MR WINCHESTER:   Thank you, sir.  Mr Copeland, you have talked about 

the consents providing for retail activity on this site.  Are you aware of 

the definition of retail activity in the Proposed Plan? 

 

MR COPELAND:   I think so, yes. 30 

 

MR WINCHESTER:   Yes, well you have made reference to the fact that trade 

suppliers are excluded, so you know that. 

 

MR COPELAND:   That is my understanding now, yes. 35 

 

MR WINCHESTER:   The gym at the site, I think in your evidence for Ngāi 

Tahu Property with regard to Tower Junction, you stated that that is 

defined as commercial services, a gym? 

 40 

MR COPELAND:   Yes. 

 

MR WINCHESTER:   Yes, and what is the area that the gym covers at - - - 

 

MR COPELAND:   I honestly can’t tell you – I understand it is larger than 500 45 

square metres, yes. 
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MR WINCHESTER:   Yes.  Now in terms of the consents and what they cover 

and what they authorise, you’re relying on other people’s evidence as 

to, as to that legal position are you? 

 5 

MR COPELAND:   Yes. 

 

MR WINCHESTER:   Thank you.  Now, when you were preparing your 

evidence did you read the Panel’s decision on Strategic Directions and 

the objectives that were set as a consequence of the Strategic 10 

Directions? 

 

MR COPELAND:   No, I don’t think I did, no. 

 

MR WINCHESTER:   And have you considered Chapter 6 of the Regional 15 

Policy Statement in terms of what it says about a centres network? 

 

MR COPELAND:   No, I haven’t. 

 

MR WINCHESTER:   Thank you.  And I am not sure – there has been some 20 

discussion about the role of neighbourhood centres, and indeed 

Mr Allan this morning for Foodstuffs was questioned about that, were 

you there for some of his questioning? 

 

MR COPELAND:   I was here, but I only had one ear cocked, then.   25 

 

MR WINCHESTER:   Fair enough.  If I was to tell you that what this 

Replacement District Plan anticipates as the role of a neighbourhood 

centre, it is not just retail.  Do you accept that that is accurate? 

 30 

MR COPELAND:   Yes. 

 

MR WINCHESTER:   Yes.  Your evidence seems to indicate an awareness of 

the condition of Eastgate in light of the earthquakes and the desirability 

of its recovery, have I got that right? 35 

 

MR COPELAND:   Yes, I have seen that in Mr Heath’s evidence, I think. 

 

MR WINCHESTER:   And are you aware of Eastgate’s role in the proposed 

centres network, what it is identified as? 40 

 

MR COPELAND:   In approximate terms, yes. 

 

MR WINCHESTER:   Yes, as a Key Activity Centre. 

 45 

MR COPELAND:   Yes, I accept that, yes. 
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MR WINCHESTER:   Now, you have talked today again about splitting 

activities and imposing costs as being a consequence of having the 500 

square metre limitation on retail. 

 5 

MR COPELAND:   Yes. 

 

MR WINCHESTER:   Is there any specific evidence about that you are aware 

of that provides an evidential foundation for that concern, and has 

Mr Sloan for example said to you instead of seeking resource consents 10 

people would simply have to put 500 metres here and locate part of 

their retail activity elsewhere? 

 

  [12.55 pm] 

 15 

MR COPELAND:   Well that is a possible outcome, or as I have said – not go 

there at all.  One example of that which I am familiar with, is the Kapiti 

Coastal Centre where they have currently limited space, and Harvey 

Norman has its electrical goods for sale there.  Now, Harvey Norman 

may wish to have their electrical goods and their furniture goods co-20 

located together, and currently for example, so in that particular 

instance 500 square metres might not be sufficient for both of those 

activities to be co-located.  

 

 So if they were thinking of going to Ferrymead, they may decide to go 25 

someplace else, or they may decide – well, we will just put the 

electrical and suboptimally have to put our furniture at an alternative 

location. 

 

MR WINCHESTER:   Right. 30 

 

MR COPELAND:   I mean, again, Mr Sloan was asked this morning “did he 

have any specific clients lined up?” or what have you, I understand the 

reason he made, but he just wishes the flexibility is to have in the 

future. 35 

 

MR WINCHESTER:   I understand, thank you.  Now can I ask you to look at 

your paragraph 21 of your written evidence for this submitter, and you 

talk there about the cost to businesses from land use restrictions, and 

the potential for the cap to be particularly costly.  Have you done any 40 

detailed analysis of the costs and benefit and implications of the retail 

cap? 

 

MR COPELAND:   No, I haven’t, it is a restriction. 

 45 

MR WINCHESTER:   Yes. 
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MR COPELAND:   And I see conceptually any restriction potentially could be 

a cost, and I think Mr Sloan’s answers this morning perhaps typify that 

from the point of view of a developer. 

 5 

MR WINCHESTER:   Yes, that’s clear, thank you.  In terms of the costs and 

benefits of an effective centres network, have you actually looked at 

that or done any analysis of the costs and benefits of a well-functioning 

centres network? 

 10 

MR COPELAND:   Well, I have already alluded to the fact that I am not a 

planner.  I, in an answer to Dr Mitchell earlier this morning, said that I 

simply believe in some sort of free market, free for all.  I accept the 

desire to underpin the rebuild of the CBD and I accept the desire to 

have, such as we are able, to encourage the thriving Key Activity 15 

Centres, such as Linwood, Eastgate. 

 

 But what I have done in terms of setting out my evidence, and in 

particular my site visit to Linwood, Eastgate, is ask myself “how 

effective is this particular rule in reaching those two desirable 20 

objectives?”  And I don’t think it is very effective at all, in fact I would 

say it almost has a zero effect on the CBD and zero effect on Linwood, 

Eastgate. 

 

 And on the basis of that, when I consider that I do believe there is at 25 

least a conceptual cost, if you like, this regulation, that the costs of the 

regulation outweigh the intended benefits. 

 

 Now, I know that may not fit within the definitions that people have 

decided to label various centres, and then the rules that they want to put 30 

around various centres, but if I look at the specific provision, the 

specific restriction, I say it is not an effective restriction because it 

doesn’t meet the objectives it is intended to do. 

 

MR WINCHESTER:   All right.  Thank you for that.  Just on that point, you 35 

realise that the approach or the underpinning in terms of the centres 

network doesn’t rely on assessments of distributional effects, it 

deliberately shies away from that particular approach? 

 

MR COPELAND:   It may do, I can’t confirm. 40 

 

MR WINCHESTER:   All right.  But that is the approach that you have taken 

in terms of looking at the impacts of your client’s preferences at 

Ferrymead on other centres. 

 45 
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MR COPELAND:   Well as an economist I have asked myself the question 

“are there any economic/social benefits from this particular restriction 

versus the economic/social costs it imposes?”  And I conceptually go 

along with Mr Osborne, and Mr Heath when he talks about the 

economic benefit in setting a strong recovery of the CBD and also 5 

strong Key Activity Centres.  But in relation to this particular 

provision, I do not see it contributing one iota to either of those 

objectives. 

 

MR WINCHESTER:   All right.  Final couple of questions, I hope.  Can I ask 10 

you to look at your paragraph 25 of your written evidence and you talk 

there about the extent of retail activity that has been developed in terms 

of its relationship with the consented total of 21,600 or thereabouts 

square metres.   

 15 

  [1.00 pm] 

 

 Now if you discount Mitre 10 as not being retail activity, and you 

discount the gym as not being retail activity, it is the case that the 

percentage of the retail capacity in terms of what is left, would be 20 

impacted by the gross floor area catch, would change considerably, 

wouldn’t it?  Because you have talked about 30 percent, but it could be 

considerably more if you discount those activities? 

 

MR COPELAND:   That is correct, but two points.  Firstly, it is my 25 

understanding that both the Mega 10 and the gym could be redeveloped 

under the existing consents as large format retail without the 500 metre 

square cap, so the potential still remains.  And secondly, in addressing 

Mr Stevenson’s concern, which is, if you like, a public amenity concept 

of too much LFR versus the desire for more small grain retail, whether 30 

it is called trade supply or whether it’s called commercial services, I 

regard that area as the horse has already bolted in the sense that they 

already give an LFR type public amenity. 

 

MR WINCHESTER:   All right.  And so I take it that that doesn’t change your 35 

opinion in any way in terms of the way you cut the numbers? 

 

MR COPELAND:   No.  I will concede that when I wrote this I was not under 

the impression that Mitre 10 was not regarded as part of the 30,000 

retail cap.  I have since been informed of that, but I just add those two 40 

provisos as to why I still think the horse has bolted.   

 

MR WINCHESTER:   Okay.  Thank you.  And in terms of the remaining 

capacity at Ferrymead and what the plan says about its role as a 

neighbourhood centre, you could potentially have quite a bit of fine 45 

grain retail and other community facilities, and a real mixture of 
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activities other than just large format retail there that might fulfil a 

neighbourhood centre function – do you accept that? 

 

MR COPELAND:   Yes, I do, with or without the cap, depending upon 

demand.   5 

 

MR WINCHESTER:   Thank you, Mr Copeland.  Thank you, sir.   

 

SJH:   All right.  Thank you.  You are under cross-examination, you know what 

that means?  We will take the luncheon adjournment.  We will take 30 10 

minutes, thank you, and start at 1.30.   

 

MR WINCHESTER:   As your honour pleases. 

 

ADJOURNED [1.03 pm] 15 

 

RESUMED [1.35 pm] 

 

SJH:   Thank you.  Yes, Mr Copeland, you are still under your former oath.  

Ms Huria? 20 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 25 

MS DAWSON:   No questions, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Mr Copeland, just in regard to Eastgate, you are quite 30 

emphatic in your position that removal of the cap will make a bit of 

difference. 

 

MR COPELAND:   Sorry? 

 35 

JUDGE HASSAN:   Won’t make any difference to the viability of Eastgate.  I 

don’t want you to repeat your evidence, but it seems like a very broad 

and brave assumption to make – what is it based on? 

 

MR COPELAND:   Well largely my site inspection.  Can I perhaps elaborate 40 

slightly with some slightly new evidence?  Just quickly - - -  

 

JUDGE HASSAN:   I am after – the question I am asking you is, following 

cross-examination and following your written brief - - -  

 45 

MR COPELAND:   Yes. 
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JUDGE HASSAN:   - - - so I don’t want, obviously Mr Winchester may have 

to be given an opportunity to ask you again if you go too far.   

 

MR COPELAND:   Okay.  Well just in quick summary, you know, I don’t 5 

know, I asked in my summary, I am not sure whether the Panel will 

visit the store, but you go even just to the website there are four what 

they call major retailers – Countdown and the Warehouse, which are 

departmental stores and supermarkets which aren’t captured by this 

thing anyway, and then there is the Number One Shoes and then there 10 

is Lincraft, both of which could be attacked by, could face competition 

from smaller retailers anyway.   

 

 Then you have got one jeweller, you have got what they call four books 

and leisure, which are small activities anyway, which this regulation 15 

will not in any way impact, five fashion and apparel, again small stores 

which arguably would face competition, exactly the same competition, 

with or without this regulation.  10 food and beverage outlets, again 

small.  The Subway, there is also a Subway at Ferrymead, suggesting 

the people that own that see two separate catchments anyway.  What 20 

they call gifts and homeware, the largest of those I think is called Bed 

Bath and Beyond from my observation, I don’t think it is over 500 

square metres.  So again they would face competition with, exactly the 

same competition in my respect, with or without the 500 square metres 

limit. 25 

 

JUDGE HASSAN:   Just, okay - - -  

 

MR COPELAND:   And lastly, five services, which includes the Linwood 

Library. 30 

 

JUDGE HASSAN:   And the loss of the Farmers store would have taken out a 

store which was greater than 500 square metres from that shopping 

centre? 

 35 

MR COPELAND:   That is correct.  But according to my usually reliable 

source, Mister Minit within the store who cuts key there, that store was 

being replaced by a certain area, and he pointed out the area, and that is 

now taken over by Number One Shoes, Lincraft and Bed Bath and 

Beyond, and there are now some vacant areas, but they are all 40 

partitioned off to be very small outlets.  So it doesn’t even exist within 

that supermarket room for a 500 square metres of new development to 

my knowledge, unless they do something above car parks and so forth.   

 

 In terms of the surrounding area, there is a Super Liquor Man, which 45 

may be greater than 500 square metres, but that would face competition 
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from the existing supermarket and it would also face the existing 

supermarket, Countdown again, at Ferrymead, and there is also a liquor 

store, Henry’s at Ferrymead already on the ground.   

 

 So what I am saying is, my sweeping statement, if you like, is based on 5 

the fact that I do not see any incremental restraint of competition 

arising from this particular restriction.   

 

JUDGE HASSAN:   So you are not giving evidence to say that Linwood 

Eastgate could not develop in future offerings of greater than 500 10 

square metres, for instance in conjunction with intensification of 

residential activity in its surroundings? 

 

MR COPELAND:   Well, in future it may do.  Again, across the road in 

Buckleys Road there is some new development occurring, but again I 15 

haven’t asked anyone what that is, but from my observation it is either 

pensioner housing, because the framing is up, or it is an array of small 

shops, commercial services or offices.  It is certainly not LFR because 

it is a narrow strip. 

 20 

JUDGE HASSAN:   Yes. 

 

MR COPELAND:   Maybe with the aggregation of properties Linwood could 

expand and therefore a large format retailer which may go at 

Ferrymead, may go here, remembering that Ferrymead itself has still 25 

got the opportunity in the next five years, or two or three years anyway, 

it has got the opportunity for 10 more at least consented large format 

retailers anyway.  So it would be only until that is used up would this 

regulation bite.  

 30 

  [1.40 pm] 

 

 It just seems to me this particular regulation doesn’t seem to have too 

much teeth in terms of being an effective regulation. It seems to me 

Countdown, Progressive I think know what they are doing, they have 35 

seen it as two separate catchments.  As I understand it from Mr Sloan 

and his planner and so forth they have been through this history of an 

Environment Court case. 

 

JUDGE HASSAN:   Yes, I don’t want you to repeat your evidence. 40 

 

MR COPELAND:   Yes, sure, sorry, okay. 

 

JUDGE HASSAN:  And I am just mindful of that and Mr Winchester will 

obviously be given opportunities. 45 
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MR COPELAND:  And that is why I can’t see that this particular regulation 

has sufficient detail and my client probably wouldn’t thank me but, you 

know, if you said, “Let’s just prevent any new retailing at this site” 

maybe that would have some sort of impact.  But again the two 

catchments seem to be – this doesn’t have a neighbourhood of 5 

residences around it.  It seems to be people travelling to and from the 

CBD and wherever there work is home to Sumner and so forth.  They 

would utilise Ferrymead whereas the Linwood Eastgate it has a 

catchment of residential houses around it. 

 10 

JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   I have no questions, thank you. 15 

 

SJH:   Mr Copeland, you answered Mr Winchester that you hadn’t read the 

strategic directions chapter nor the chapter 6 of the regional planning 

document? 

 20 

MR COPELAND:   I just don’t have any questions on it. 

 

SJH:   Well, you answered you hadn’t. 

 

MR COPELAND:    I don’t recall – yes, sure. 25 

 

SJH:   You will be aware generally though that there is a focus on that and 

protecting the centres based hierarchy? 

 

MR COPELAND:   Yes, I do. 30 

 

SJH:   And one of the focuses for centres is the community element? 

 

MR COPELAND:   Sure. 

 35 

SJH:   Your appendix 2 lists all the businesses in Ferrymead, which is an awful 

lot more than just Mr Sloan’s site? 

 

MR COPELAND:   There certainly are, yes. 

 40 

SJH:   There is nothing there what I would call pure community activity, a 

library, a service centre, non-government organisations that are moving 

into Eastgate, for example like Red Cross and others, so it lacks that 

community element, doesn’t it, that development?  Do you know of 

any there that would - - - 45 
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MR COPELAND:   No, I - - - 

 

SJH:   If you are not able to answer I can put it to Mr Phillips. 

 

MR COPELAND:  No, from that list you will see there are a number of 5 

medical centres, homecare centres.  Whether they are - - - 

 

SJH:   I am trying to focus - - - 

 

MR COPELAND:   - - - are NGOs or private sector companies but certainly 10 

not a library and certain others.  The library - - - 

 

SJH:   As you keep getting told medical centres are businesses as Ms Huria and 

I can tell you with another hat on. 

 15 

MR COPELAND:   Sure. 

 

SJH:   But they do serve a community function but I am talking about Council 

service centres, in terms of libraries, NGOs, that type of activity.  There 

doesn’t seem to be any in that Ferrymead area generally at all that I 20 

have ever noticed, would that be a fair comment? 

 

MR COPELAND:   Yes, I think that is fair comment. 

 

SJH:   All right, thank you.  Anything arising, Mr Winchester? 25 

 

<FURTHER CROSS-EXAMINATION BY MR WINCHESTER [1.43 pm] 

 

MR WINCHESTER:  Just one matter. You answered his Honour Judge Hassan 

when he was asking you about the relationship between Eastgate and 30 

Ferrymead and you said Ferrymead doesn’t have a catchment so it 

draws its custom from people travelling past it et cetera. There is a 

possibility, isn’t there, that with an attractive retail provision at 

Ferrymead it would draw people from the Eastgate catchment if they 

would travel to it? 35 

 

MR COPELAND:   Sorry, what I meant to say, it doesn’t have a residential 

catchment around it.  Obviously it has a catchment, yes.   

 

MR WINCHESTER:   Sure. 40 

 

MR COPELAND:   Certainly it could do, yes. 

 

MR WINCHESTER:   Thank you.  Thank you. 

 45 

SJH:   Anything arising or re-examination Ms Wolt? 
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MS WOLT:   No, thank you, sir. 

 

SJH:   Thank you, Mr Copeland, you are free to leave if you wish to head north 

again. 5 

 

MR COPELAND:   Thank you very much. 

 

SJH:   I am sure we will see you again before this process is concluded. 

 10 

MR COPELAND:   I will be mindful of any conflicts. 

 

SJH:   Well, it would be good if one or two did, yes. 

 

MR COPELAND:   I am terrified one of my clients has a (INDISTINCT 4.24) 15 

line going across its property. 

 

<THE WITNESS WITHDREW [1.44 pm] 

 

SJH:   Well, we will remind you of it if they do.  Ms Wolt? 20 

 

MS WOLT:   Thank you, sir.  I call Mr Phillips. 
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<JEREMY GOODSON PHILLIPS, affirmed [1.44 pm] 
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<EXAMINATION BY MS WOLT [1.45 am] 

 

MS WOLT:   Thank you, can you confirm for the record that your full name is 

Jeremy Goodson Phillips? 

 5 

MR PHILLIPS:   I do. 

 

MS WOLT:  And that you have prepared a statement of evidence dated 

24 April 2015? 

 10 

MR PHILLIPS:   That is correct. 

 

MS WOLT:  You have the qualifications and experience set out in the 

introduction to that statement? 

 15 

MR PHILLIPS:   Yes. 

 

MS WOLT:   Are there any corrections that you wish to make? 

 

MR PHILLIPS:  Yes, there is a minor one.  Further to James Winchester’s 20 

questions yesterday when I appeared for Scentre, I have reflected on 

paragraph 17 of my evidence for Mr Sloan, and I acknowledge that this 

is not particularly clear when read alongside my evidence for Scentre 

which suggests some minor refinements to objectives and policies.  

Accordingly paragraph 17 should be reworded as follows, where it 25 

reads, “I support the provisions as amended described above…” before 

the comma insert in brackets “(except in respect of those matters 

addressed in my evidence for Scentre)”. 

 

MS WOLT:   Thank you.  And other than that correction can you confirm that 30 

your statement is true and correct to the best of your knowledge and 

ability? 

 

MR PHILLIPS:   It is. 

 35 

MS WOLT:   Thank you.  Now, could you please take the Panel through the 

short summary that you have prepared of your evidence and then 

remain for questioning, thank you. 

 

MR PHILLIPS:   Certainly. 40 

 

MS WOLT:   Thank you. 

 

MR PHILLIPS:   Amendments I consider necessary to the urban design street 

scene and floor to ceiling height rules have been canvassed in greater 45 

detail in my evidence for Scentre New Zealand Limited, submitter 742 



 Page 785 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

for which I appeared yesterday.  My evidence for Mr Sloan is entirely 

consistent with that evidence.  I do not consider the site or the road 

frontages at 999 Ferrymead Road, that is Mr Sloan’s site, are of the 

nature that warrants identification with a Key Pedestrian Frontage 

notation with a higher level of control.  Mr Stevenson for the Council 5 

agrees and has not proposed a KPF in this location. 

 

 So the key or sole remaining issue canvassed in my evidence concerns 

the 500 square metre GLFA tenancy cap for the range of activities 

listed as permitted activities P3 to P9 and whether this is appropriate 10 

for Mr Sloan’s land. 

 

 The crux of my evidence on this matter is that with the implemented 

resource consent held by Mr Sloan for 21,600 square metres of GLFA 

of retail activity of any size, the 500 square metre cap will make little if 15 

any practical difference to the development of the site within its total 

30,000 square metre floor space cap.  In simple terms Mr Sloan can 

rely on this consent to establish retail tenancies at greater than 

500 square metres GLFA for two-thirds of his total entitlement and 

provide compliant small format or non-contentious tenancies such as 20 

trade supply or retail for the balance, that being 8,400 square metres. 

 

 Put simply I consider the horse has already bolted or as Mr Heath put it 

during his appearance before the Panel Mr Sloan has the best of both 

worlds as he can develop large format retail in reliance on his consent 25 

and under the new plan he can develop fine grain retail up to 30,000 

square metres.  So for that reason I consider the 500 square metre cap 

will simply result in resource consent requirements for future 

development of the site but without any corresponding benefits in terms 

of influencing the activities that might establish at Ferrymead to the 30 

extent that there is any material benefit for Eastgate. 

 

 In my view that is an outcome that is inconsistent with strategic 

objective 3.3.1, 3.3.2 and 3.3.5 and does not result in conflict with the 

commercial centres hierarchy.  My evidence otherwise notes that the 35 

context of Mr Sloan’s site is also distinct from conventional shopping 

malls such as Eastgate which typically feature one large inward 

orientated building.  Instead, and as recognised in the outline 

development plan for the site and the operative plan and in the 

proposed plan, Mr Sloan’s site features large standalone development 40 

blocks distributed around the site adjacent to large areas of at grade car 

parking.   

 

 And whilst these blocks are consented some are presently undeveloped 

and they lend themselves to large buildings and large tenants such as 45 

trade suppliers, large standalone food and beverage retailers, large 
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format retail, entertainment facilities or gymnasia which would all fail 

to comply with the proposed rules for the site.  I am happy to answer 

any questions, thank you. 

 

SJH:   Mr Winchester? 5 

 

<CROSS-EXAMINATION BY MR WINCHESTER [1.49 pm] 

 

MR WINCHESTER:   Thank you.  Good afternoon, Mr Phillips. 

 10 

MR PHILLIPS:   Good afternoon. 

 

MR WINCHESTER:  Now, there have been some questions this morning 

about the scope of the consents that underpin your evidence and they 

are covered to a certain extent in the evidence of Mr Sloan, can you 15 

advise what involvement you have had in discussions with the Council 

about the scope of consents and about whether they have lapsed or have 

been fully given effect to? 

 

  [1.50 pm] 20 

 

MR PHILLIPS:   My experience with this site was in the very late stages of 

Variation 86 so that would have been at a guess, around about 2008 or 

so, I assisted Mr Sloan with resource management consenting 

requirements since that time but most notably and I guess to the point 25 

in terms of the question, I was involved in providing for the 

reestablishment of the Countdown Supermarket after it was pulled 

down due to earthquake damage. 

 

 That application was dealt with as a variation of the original consent, 30 

there was no question from Council officers as to the fact that the 

original 2000 consent had been given effect to and could be relied on. 

 

 I am also aware, prior to that, that there has been various changes or 

activities that have preceded to building consent tenancy changes and 35 

suchlike where that resource consent has been sort of the referenced 

document for what activities can occur. 

 

 As part of the Countdown redevelopment, Mr Sloan did not proceed 

with it but he looked at an option involving additional retail floor space 40 

alongside the Countdown building and in reliance on that for reasons of 

car parking and traffic generation and suchlike.  It was reasonably 

important to refer back to the consented activity in that original 2000 

consent, there was certainly no dispute over the fact that the consent 

had been given effect to. 45 

 



 Page 787 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

MR WINCHESTER:   All right, so that is in relation to the rebuilding of the 

supermarket, but are you able to provide any documentary evidence for 

the Panel about the balance of the site in terms of stages 3 and 4 so this 

is the area to the east of the Mitre 10 and again, to the east in behind the 

supermarket? 5 

 

MR PHILLIPS:   The additional building area that I mentioned that was part of 

the initial proposal by Mr Sloan for Countdown involved retail on its 

northern edge and in the location of the area that was originally 

consented as stage 4, so it involved pushing the Countdown building 10 

closer to the road and having a block of retail that was effectively the 

same as the stage 4. 

 

 I recall that there was car parking extending into that part of the site but 

as I say, certainly that involved new buildings and new activity, new 15 

areas of car parking, or sorry, I say new, that type of activity and 

development in parts of the site that were presently undeveloped, and 

my recollection is that there was no debate about relying on that 

consent for the substances of what had been approved in terms of floor 

space and car parking. 20 

 

MR WINCHESTER:   I will just ask you to look at – are we talking about your 

attachment 3 to your statement of evidence? 

 

MR PHILLIPS:   Sorry, yes, attachment 3. 25 

 

MR WINCHESTER:   Approved implemented resource consent plan, and in 

terms of your attachment 2, entitled “Site Plan of existing buildings and 

activities at 999 Ferry Road.”  Is that just an indicative plan of what is 

there?   30 

 

MR PHILLIPS:   Yes, as built, what is on the ground. 

 

MR WINCHESTER:   Thank you.  And you have made reference in your 

paragraph 14C of your evidence, to an outline development plan which 35 

is included with the operative zoning.  Is that your attachment 3? 

 

MR PHILLIPS:   No, the outline development plan is an appendix to the 

commercial core chapter and there is a rule – I do not have the 

reference numbers to hand – but it is referenced within the rules 40 

specific to the Ferrymead zone requires developments in accordance 

with it and it is effectively identical, bar one minor amendment to that 

which is in the Operative Plan at the moment. 

 

MR WINCHESTER:   Thank you, and so if we are looking at your paragraph 45 

15 and you talk about the completion of a further 5,000 square metres 
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of buildings and reliance on the existing consent and let’s just assume 

for the moment that you are correct about the reliance on the existing 

consent, the issue that you are concerned about is that that took you up 

to around 25,000 square metres of retail or activity on the site but not 

up to 30,000? 5 

 

MR PHILLIPS:   21, 21 and a half. 

 

MR WINCHESTER:   Right, so the 5,000 will take you up to 21? 

 10 

MR PHILLIPS:  Yes, the 21 and a half, the 21 and a half has been consented, 

16 and a half is on the ground, that is the difference. 

 

 But again, I would just add, I think the distinction here is that the 

breadth of activity that is provided for in that consent, regardless of 15 

what is on the ground or what might happen between what is proposed 

to be permitted under the core rules and then the rights that are inherent 

in that consent, to get to 30,000 you could, for want of a better term, 

mix and match activities to get to that 30,000 with any combination of 

activities, be it, you know, trade supplier, trade supply retail which is 20 

unlikely to be contentious in terms of impacts on other centres or its 

appropriateness in that location with large format activities that are 

reliant on the rights within that resource consent. 

 

  [1.55 pm] 25 

 

MR WINCHESTER:   And possibly more important than you think it is, Mr 

Phillips, but does the consent specifically authorise retail activity?  Can 

you advise what exactly the consent authorises? 

 30 

MR PHILLIPS:   Without having it in front of me, my understanding is it was 

for retail activity, yes, as I say, I do not have the consent in front of me 

but certainly it authorised retail activity that was one of the matters 

considered in the application, car parking and traffic generation for 

example, on that basis. 35 

 

MR WINCHESTER:   And you know that Mitre 10 is not defined as retail 

activity by this plan or indeed by the preceding plan? 

 

MR PHILLIPS:   I am aware of that but I am not sure of its relevance to the 40 

issue because although Mitre 10 has established in space that was 

originally consented to, the consent is not confined to it so as has been 

pointed out by earlier witnesses, Mitre 10 could vacate and other 

activities could go in in reliance on that original approval. 

 45 
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 Mitre 10 could relocate to another part of the site and make the case 

that it is a trade supplier and it is not going to have any impact on 

Eastgate, for example, and the space that it vacates could be occupied 

by large format retailers on the basis that they could establish there 

under that consent. 5 

 

MR WINCHESTER:   All right, well maybe just take a step back.  When a 

consent s granted, it is usually for a specific activity is it not?  There is 

a degree of precision around what you get consent for? 

 10 

MR PHILLIPS:   Well, I think it depends, I mean, in terms of defining an 

activity and distinguishing between say, retail activity and office 

activity which are fundamentally different, I would agree, but in some 

instances it might be necessary to constrain the terms of the resource 

consent approval to the type of retail activity but I think the key point 15 

here, is that there is no such restriction, or there was no such restriction 

on that resource consent. 

 

 It was quite broad and certainly a lot broader than what I would 

normally expect on account of consents these days, and that may have 20 

been a reflection of having a permissive planning regime at the time 

and Mr Sloan and his advisors looking to grab what they could, but it 

nominated very broad and basic building footprints, a general supply 

car parking and an allowance for retail and that served its purpose in 

almost providing a quasi-zoning by consent that Mr Sloan has been 25 

able to rely on and continues to rely on. 

 

MR WINCHESTER:   Right, thank you, and you heard my question to Mr 

Copeland this morning about the gymnasium and that is a commercial 

service is it not, not a retail activity? 30 

 

MR PHILLIPS:   As I understand it, I mean, again, gymnasium and the trade 

supply example that you refer to, I think it is very pertinent to note that 

again, those are activities that would be caught by that 500 square 

metre rule so in terms of the other point in my evidence that the zoning 35 

proposed 500 square metre rule would not reflect what is on the 

ground, both in terms of what consented rights Mr Sloan has, it would 

not reflect the actual activities on the ground be it Mitre 10 because it is 

a trade supplier over 500 or a gymnasium over 500. 

 40 

MR WINCHESTER:   Okay.  Can you just have a look at your paragraph 28 of 

your evidence and you have repeated the same point in your summary 

of evidence about what could seek to establish at Ferrymead and you 

have said, “Trade supplies as defined in the Replacement District 

Plan”, but they are not retail activity, are they, so a trade supplier such 45 

as an electrical supply store is not necessarily anticipated is it? 
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MR PHILLIPS:   But I think the point is that a trade supplier would still be 

picked up by that 500 square metre cap, it is an activity P3 which in 

neighbourhood centres, are not supposed to be over 500 square metres 

so trade suppliers which are quite frequently over 500 square metres, 5 

my understanding is that probably would not be a concern in terms of 

establishing at Eastgate, they would still be forced to go through a 

consenting process. 

 

  [2.00 pm] 10 

 

MR WINCHESTER:   All right, thank you.  I just want you to look at your 

paragraph 24 of your evidence, we are almost finished I think, you say 

Mr Sloan is not concerned with the policy differentiation between 

district and neighbourhood centres or the tenancy size limit, rather from 15 

a practical perspective he seeks the enablement of retail tenancies 

greater than 500 square metres, you support that outcome.  And I think 

Mr Sloan was very clear about that.  When you say you support that 

outcome, you seem to be disregarding the position about the strategic 

role and function of centres and different centres in the network, or is 20 

that an unfair inference to take? 

 

MR PHILLIPS:   No I think that is unfair because I think what I am saying is 

that the circumstances at Mr Sloan’s site are relatively particular and 

unique.  It is a hybrid, it does not fit neatly into that mould.  The fact 25 

that Mr Sloan is not concerned about pursuing identification as a 

district centre, which was what he had initially sought in his 

submission, and including the ability to establish offices, which would 

have opened up a wider range of activities and require justification in 

terms of that hierarchy.  The fact that all he is seeking is recognition at 30 

a roughly site specific level that his site is entitled already to establish a 

significant amount of retail activity over 500 square metres, it is 

appropriate to identify that without setting that hierarchy.  And again, 

in terms of that hierarchy as a neighbourhood centre, which everyone 

accepts and Council’s position is to accept that that is what Ferrymead 35 

should be, the policy direction is to maintain and enhance or maintain 

the roles of neighbourhood centres, so that’s in policy 1.  So I think in 

terms of maintaining that role again that is about recognising in this 

circumstance that there are those types of activities that should be 

maintained and provided for.  And again, in terms of that hierarchy, 40 

neighbourhood centres sit higher up the food chain so to speak than the 

large format retail centres where the 450 cap on retail or minimum 

retail sizes on the basis that it won’t upset retail activity higher up the 

chain.  So again I do not perceive that a site specific recognition for 

Mr Sloan’s site on the basis of the particular circumstances that apply 45 

would conflict with or cause problem with that hierarchy. 
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MR WINCHESTER:   Okay well let’s just figure out what you agree.  You say 

at paragraph 17 you support the provisions as amended, so you support 

the objectives and policies, do you not? 

 5 

MR PHILLIPS:   That is right. 

 

MR WINCHESTER:   You don’t seek to change table 15.1 which sets out the 

role and functions of various centres? 

 10 

MR PHILLIPS:   Correct. 

 

MR WINCHESTER:   And you do not seek to change the identification of this 

land as neighbourhood centre? 

 15 

MR PHILLIPS:   Correct. 

 

MR WINCHESTER:   So you agree with the policy framework but you just do 

not want to have to observe it? 

 20 

MR PHILLIPS:   No, that is not correct because I think Mr Sloan’s site and 

with those circumstances still fits within that policy framework.  So I 

think going through line by line, objective 1, objective 2, in policy 1, 

the circumstances for Mr Sloan’s site and a specific provision in 

respect of retail that appears in the rules would still fit with that.  The 25 

one area where there might be, I guess, a question at face value is, does 

it achieve consistency with the role of each centre as defined in policy 

1, table 15.1, appendix 10.1, so that is objective 2, clause D.  And at 

face value you might say, well look allowing large format retail is a bit 

of an oddity, but if the site is distinct, an LFR (ph 4.12) is already 30 

enabled, you know and you are acknowledging what is on the ground, 

then I do not see that challenging that, and I think more importantly 

when you go through the other provisions and you recognise that those 

objective 1, objective 2 in policy 1 function as a framework, I do not 

see a problem there.  And I do not see a need to specifically identify 35 

Ferrymead within that policy framework amongst this, again I do not 

think it upsets that hierarchy. 

 

MR WINCHESTER:   So in terms of that logic as you have explained it, you 

do not have any discomfort in advising the Panel that the position you 40 

are advancing is consistent with and gives effect to the strategic 

directions objectives? 

[2.05 pm] 

 

MR PHILLIPS:   My view, as I have stated in evidence, is that to impose a 45 

resource consent requirement on the face of what is on the ground, 



 Page 792 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

what Mr Sloan has consent for and what is likely to be sought to 

develop on that site, would conflict with the strategic directions. 

 

MR WINCHESTER:   Thank you Mr Phillips.   

 5 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 10 

 

MS DAWSON:   Thank you Mr Phillips.  I just want to continue from the 

questioning from Mr Winchester and I may go over some of the same 

ground.  So I want to focus on the strategic approach to a centres based 

retailing that this plan is promoting, and you are not questioning that, 15 

that it is a centres based approach.  So, and you have said that 

Ferrymead, Mr Sloan and you are not promoting Ferrymead as a 

district centre anymore? 

 

MR PHILLIPS:   That is correct. 20 

 

MS DAWSON:   And Mr Sloan does not want to be a big box retail centre with 

the retail park zoning, is that correct? 

 

MR PHILLIPS:   Yes, that is correct.  Again I think the best way I see it is that 25 

he has the best of both worlds at the moment and he can do what he 

wants so it is appropriate to recognise that and that can be done without 

it upsetting that framework, yes. 

 

MS DAWSON:   So to be a centre, because that is what it has to be really to 30 

have a commercial zoning, it really has to be seen as a neighbourhood 

centre, does it not? 

 

MR PHILLIPS:   That is correct, yes. 

 35 

MS DAWSON:   It cannot be, it is not a local, it is not small enough to be a 

local shop, so the only thing left really is a neighbourhood centre. 

 

MR PHILLIPS:   Correct. 

 40 

MS DAWSON:   So if you do look at – and I think you mentioned it – you 

look at table 15.1 and the appendix 15.10 and look at what a 

neighbourhood centre is intended to be, do you agree that it is intended 

to be a more fine grained smaller neighbourhood shopping centre, apart 

from the supermarket or maybe even department store, but certainly the 45 

supermarket type offering? 
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MR PHILLIPS:   Of course, in terms of a general description, agreed. 

 

MS DAWSON:   That is what is intended for a neighbourhood centre. 

 5 

MR PHILLIPS:  Accepted, yes. 

 

MS DAWSON:   But I think as Mr Winchester said, Mr Sloan does not want 

this neighbourhood centre to be of that nature.   

 10 

MR PHILLIPS:   My understanding of what Mr Sloan wants is flexibility. 

 

MS DAWSON:   Do you think yes or no?  He does not want it to be a fine 

grained neighbourhood shopping centre? 

 15 

MR PHILLIPS:   That is a fair point, yes. 

 

MS DAWSON:   Yes.  So he does not want it to be the same as normal 

neighbourhood centres? 

 20 

MR PHILLIPS:   I think that would be a fair point and I do not think it is a 

normal centre - - - 

 

MS DAWSON:   No, that is fine. 

 25 

MR PHILLIPS:   Yes. 

 

MS DAWSON:   And the only other centre that is not treated like that is 

Spreydon/Barrington as far as I can see, and that is identified in the 

RPS as a key activity centre is it not? 30 

 

MR PHILLIPS:   Yes, it is. 

 

MS DAWSON:   So it is allowed to have larger shops even if it is just a 

neighbourhood centre. 35 

 

MR PHILLIPS:   Yes. 

 

MS DAWSON:   So really when it comes back to it the rationale that you 

(INDISTINCT 3.11) and I am asking if I am correct, is because that is 40 

what he can have now? 

 

MR PHILLIPS:   That is right. 

 

MS DAWSON:   So because he can have it now he would like that written into 45 

the rule? 
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MR PHILLIPS:   Well no, I should say not just because he can have it now, I 

think he can have – my understanding is he can have it, or reading the 

situation is, he can have it in the future as well. 

 5 

MS DAWSON:   Because of the consents he holds now. 

 

MR PHILLIPS:   Correct, yes.  And looking at what is again on the ground and 

how that site is likely to develop, that reflect – he has developed the 

site over time on the basis of that consent.  That consent still, and I 10 

refer to the term quasi zoning by consent – that is still largely driving 

what it is that he has done, what he is doing, and what he is likely to do.  

And if that is going off in a different direction to where the zoning is 

going then I think there needs to be an adjustment to reflect that.  

Because that consent would still apply regardless of what rules we end 15 

up with through this process. 

 

MS DAWSON:   Exactly, so if we are to look at the strategy and say, well 

okay, not very much agreement with that general strategy, and you 

have said you agree with it, the alternatives are, put a specific provision 20 

in for the Sloan property, or recognise that the consents are there and 

they provide the exception, and he can continue to go on with his 

consents doing what he wants, albeit that it does not fit with the 

strategy.  As a planner, do you think that both of those weigh equally in 

terms of good practice or costs and benefits or both? 25 

 

MR PHILLIPS:   Well look, when looking at this issue there were some 

attractions as you were saying, look do not get too worried about it, you 

have got a consent you can largely do what you like do not worry about 

the rules, do not spend your time and money and effort trying to change 30 

it, but then that is going to result in as time goes on, consenting 

requirements and variations where things slightly differ and then a need 

to justify it and going back to those consents, and I would be confident 

that in reliance on those Mr Sloan would probably get what it is he is 

wanting but he is going to be forced to go through the time and expense 35 

and uncertainty, and when it comes back to the Strategic Directions 331 

and 2, that is where I think there is enough direction in those to justify 

having an exemption that says, look, we recognise that the site is 

different, it has got allowances within those consents and therefore we 

should take the step of having a provision that recognises what is on the 40 

ground. 

 

  [2.10 pm] 

 

MS DAWSON: So you are weighing that particular one of the Strategic 45 

Directions, you know, be clear and let Mr Sloan exactly do what he 
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wants to do versus the RPS and the other broader policy direction about 

in the long term, moving with this agreed centres based hierarchy.   

 

 Because there are lots of activities all over the city that sit there out of 

zone with resource consent. Should they all be recognised with specific 5 

provisions that allow them to stay long term even when they conflict 

with the long term future strategy? 

 

MR PHILLIPS: I guess that is where I question whether they do conflict or 

whether, and I am certainly not suggesting the change needs to go so 10 

far as to try and redirect that Strategic Direction around commercial 

centres and where they should go, but it just does not seem – to me, as 

a planner, it seems to make sense that the planning documents 

recognise the site and the size for this level of activity, the sense in 

recognising that rather than having provisions which are blind to it and 15 

are going to result in development by development arguments and 

reliance on a consent that gets you to that outcome anyway. 

 

MS DAWSON:  Even if, in the long run, if Mr Sloan wishes to go beyond his 

existing consents, they may not be approved, depending on their impact 20 

on the policy framework for example, I mean is that not the normal 

direction for slowly over time changing the range of land uses to fit 

with the policy contents? 

 

MR PHILLIPS:   Yes, that is a fair point and that is probably why I am reliant 25 

on Mr Copeland’s evidence as to what level of impact there would 

actually be, would that control once, you know, the entitlements in that 

consent and the things that Mr Sloan can do in that, have run out, for 

want of a better term. 

 30 

MS DAWSON:   So although they may end up in a whole lot of resource 

consents, you are reliant on Mr Copeland saying well that will not 

affect the hierarchy which I suspect is in that hierarchy? 

 

MR PHILLIPS:  That is right, and again, the comment I made earlier was about 35 

the ability, I guess, mix and match in terms of what the zone and 

neighbourhood centre provisions do allow in terms of department 

stores, supermarkets, small format retail, community activities, all that 

type of stuff, so Mr Sloan can do a lot under those provisions, and then 

the things like trade suppliers which he might not be able to do, where 40 

they are large he can probably make the case quite easily, that they are 

not going to affect or upset that commercial hierarchy because of the 

type of activity they are, so he can justify those through consent. 

 

 And then, you know, the pet store or the other big box retailer, again he 45 

has got substantial rights in his consent.  So accepting that the site is 
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subject to a 30,000 square metre cap which again, should not be lost 

sight of because that is quite an important cap for ensuring that this 

does not get too big for its boots and out of step with that hierarchy 

within that 30,000 metre cap, my view is that Mr Sloan will be able to 

do pretty much whatever it is that he wants between what he has got in 5 

his consent and where that zoning is going. 

 

 So I think even from a planning perspective, setting aside 

Mr Copeland’s evidence, I am not convinced or do not believe that 

there would be additional activities enabled by what Mr Sloan is 10 

seeking beyond what he could probably achieve anyway, that justify 

not providing the relief that he sought.  I do not know if that is as clear 

as it could have been. 

 

MS DAWSON: Thank you, I do not have anything further, thank you, 15 

Mr Phillips.  

 

SJH:   Thank you, Judge. 

 

JUDGE HASSAN:  Not quite clear enough for me, Mr Phillips, so I am going 20 

to have to ask you some more questions. 

 

 First of all, do you have copies of the consents and resource consent 

applications available to you so that they can be provided to the Panel 

through Ms Wolt? 25 

 

MR PHILLIPS:   Yes, I do. 

 

JUDGE HASSAN: And I referred to the consent applications, do you 

understand the principle that a consent is to be read in light of what is 30 

applied for? 

 

MR PHILLIPS:   Yes, I do. 

 

JUDGE HASSAN:   So both are important? 35 

 

MR PHILLIPS:   Yes. 

 

JUDGE HASSAN:  And in the case of the Mitre 10, I take it then that the 

application itself for that activity, bearing in mind that is not the subject 40 

of this inquiry per se, but just to get the understanding of your answer 

to Mr Winchester right, the implication was equally broad as the 

consent granted, was it? 
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  [2.15 pm] 

 

MR PHILLIPS:  Yes.  By way of explanation, there were a number of consents 

that were obtained over a period of time.  Mitre 10 was a specific 

activity, Mitre 10 was something that was dealt with very late in the 5 

piece after those sort of, the main approvals for the development, so the 

one that is included as attachment 3 in my evidence was the consent 

that most broadly allowed for activity on the site, and that was mainly 

in relation to landscaping requirements, the high traffic generator rule, 

car parking layout, and then a transitional plan rule that applied at the 10 

time in respect of the types of activities that were permitted and the 

industrial zonings applied, so that prevailing consent did not 

specifically identify Mitre 10 or any other tenants for that matter. 

 

JUDGE HASSAN: Just in terms of understanding how the Act works in regard 15 

to existing consents. 

 

 Is it your understanding that if you have a consent that expressly allows 

you to do something, then if the zoning changes around you, you can 

rely on your consent to continue to do or to undertake – or to 20 

commence to do what your consent expressly allows for? 

 

MR PHILLIPS:  That is my understanding. 

 

JUDGE HASSAN:  So this is a little bit unclear to me.  Because if in fact all 25 

that was sought for the site was the confidence to be able to do what the 

resource consents allow for or what is established lawfully under those 

consents, then the answer would be that there is no need to worry about 

it planning terms because there was authority to do it under the Act. 

 30 

 Is that how you understand it? 

 

MR PHILLIPS:   Yes. 

 

JUDGE HASSAN:  But the equation here is, I think you have explained it as 35 

more flexibility than that is sought to do other things on the site beyond 

the terms of the consent and existing use rights for the site. 

 

 Is that correct? 

 40 

MR PHILLIPS:   I think that is where we diverge because - - - 

 

JUDGE HASSAN: Sorry - before we diverge, I do not want to get too 

confusing about this.  If the consents and existing use rights allow for 

the activities to proceed and be enjoyed and exercised and the consents 45 

are in force and have not lapsed, did I not hear you say in regard to 
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Ms Dawson, - this is where it got a bit cloudy for me – that more 

flexibility is sought to do other things beyond what those consents 

expressly allow for, or existing use rights allow for. 

 

MR PHILLIPS: Yes, ultimately more flexibility is sought in terms of 5 

completing development of the site up to that 30,000 square metre cap, 

so the resource consent does not get you to that 30,000 square metres.  

The difference, in terms of how Mr Sloan goes about that, will be 

determined by the rules framework. 

 10 

JUDGE HASSAN:  Yes, and that brings into focus Variation 86 versus the 

current plan regime? 

 

MR PHILLIPS:   Yes. 

 15 

JUDGE HASSAN: Now beyond the argument around what can be done 

lawfully under consents and through existing use rights, beyond that, 

the question is in planning terms, can the zoning change. 

 

 Now you would accept as a planner, as a first principle zoning, can 20 

always change through planning processes, correct? 

 

MR PHILLIPS:   Yes. 

 

JUDGE HASSAN: Just as it changed to Variation 86.  When Variation 86 25 

changed the plan, it did so for wider strategic reasons than just applied 

to the Ferrymead site, did it not?     

 

MR PHILLIPS:   Yes, it did. 

 30 

JUDGE HASSAN:   And that is a proper frame of reference for us, is it not, to 

do so according to the widest frame of reference that the plan provides 

through its objectives and policies?  

 

MR PHILLIPS:   Yes, I accept that. 35 

 

JUDGE HASSAN:  And that means, does it not, that we have to look closely at 

this site for whether in fact it is a true match for the categories of centre 

that the plan has designed for.  That is right, is it not, we need to be 

satisfied that in that wider strategic frame of reference, this fits the 40 

mould properly for zoning as a centre of a particular category? 

 

MR PHILLIPS:  Yes, it does and that is where I think the problem arises, 

because my take on the site is it does not neatly fit in any of them, 

neighbourhood centres the best of all. 45 
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  [2.20 pm] 

 

JUDGE HASSAN:   And I want to just test with you something around the best 

fit.  So could you go to, first of all and I have tested other witnesses on 

the same thing, and I will do so with you on a similar basis.  Because I 5 

think at one level there is a lack of clarity in the Plan around the 

purpose of neighbourhood centres.  So if we go first of all to page 4 of 

the track change version of the rebuttal evidence of Mr Stevenson, and 

if that could be put on the screen please.  And that shows the objective 

and (iii) just describes neighbourhood centres and district centres in 10 

relatively similar terms, does it not, as community focal points? 

 

MR PHILLIPS:   Correct. 

 

JUDGE HASSAN:   It leaves one to look for other provisions to know what a 15 

community focal point is intended to mean.  Is that right? 

 

MR PHILLIPS:   Correct. 

 

JUDGE HASSAN:   And then we go to the policy and the role of centres.  And 20 

the one for neighbourhood centres is as a destination for shopping, 

weekly or daily, local employment and then it says “and community 

needs”, and then it talks about a range of activities and facilities that are 

accessible to the surrounding residential catchment by a range of modes 

of transport.  Now just in terms of understanding this frame of 25 

reference, is it your understanding, and I think this has come up this 

morning a little bit more clearly for me, that a neighbourhood centre is 

not defined by the boundaries or the zone boundaries of a commercial 

zone, the commercial zone fits within the neighbourhood centre.  That 

is how it works is it not?  So a neighbourhood centre should be 30 

understood in light of its surroundings.  We do not have zone maps 

showing neighbourhood centres. 

 

MR PHILLIPS:   No we do not, but bearing in mind it is not a question I have 

thought about until this moment.  My understanding is that the only 35 

place the reference to neighbourhood centres appears is in the context 

of the commercial chapters and the language used and where it relates 

in terms of rules comes back to those rules.  So it is a fair point in that 

neighbourhood centres and district centres talk in the broad sense about 

the area that they are located within which includes more than just the 40 

commercial zones. 

 

JUDGE HASSAN:   Yes, I mean and one dimension of that is, it seems to me 

anyway, is that it is not as though the commercial zone in question has 

to provide for all the attributes of a neighbourhood centre.  Because it is 45 

actually a commercial centre within a neighbourhood centre, in effect.  
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There is a relationship between those two including a surroundings 

relationship.  That is right, is it not?  As a context, neighbourhood 

centre is a bigger circle than the commercial zone within it. 

 

MR PHILLIPS:   I would mostly agree with that albeit I would just question 5 

the extent to which those other types of activities, community facilities 

do actually appear outside of those commercial zones. 

 

JUDGE HASSAN:   Yes and maybe they provide for them but maybe it is not 

necessary that they have to in all of the senses (INDISTINCT 3.33).  10 

Now just looking at that Roman numeral (iii), and it refers to again the 

concept of community needs and goes further and talks about 

accessible to the surrounding residential catchment.  Now if we whip 

over to, thinking about those last words, page 8, neighbourhood centre, 

D Ferrymead in the list, left hand column, fourth paragraph down, 15 

“serves the immediate surrounding suburbs”.  If we compare that 

reference to large format centre in E, looking down to the fifth 

paragraph, second paragraph on page 9 if you like “serves large sectors 

of the city”.  Looking at how Ferrymead is now configured and what it 

is consented to do, and its physical location, it seems to me that it fits 20 

better with the definition of large format centre than neighbourhood 

centre in those respects.  What do you think? 

 

[2.25 pm] 

 25 

MR PHILLIPS:   Well I think I maintain the view that it does not neatly fit.  

And I do not know whether I would go so far as to say it is better.   

 

JUDGE HASSAN:   It has got attributes of the latter has it not? 

 30 

MR PHILLIPS:   It has got attributes of the latter but then it has attributes of 

the neighbourhood centre, and I suspect looking at the district centre it 

has probably got attributes of that. 

 

JUDGE HASSAN:   So which community in the immediate surroundings, 35 

bearing in mind its immediate surroundings, is it there to serve in a 

more predominant way than serving the larger sectors of the 

community? 

 

MR PHILLIPS:   I would be speculating to a degree here but I would from my 40 

experience of visiting Eastgate and visiting Ferrymead and the 

offerings that are there and just general observations I would have 

thought that the Ferrymead centre was largely reliant on the catchment 

of the bays, Sumner, Redcliffs type areas that are passing through.  

 45 
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JUDGE HASSAN:   So it is all of the passing through traffic going home to 

Sumner, Redcliffs and those suburbs on the hills. 

 

MR PHILLIPS:   Yes, and that is where it is distinct from not having a, on its 

doorstep, residential neighbourhood, it is the geography of that area.  5 

So if it had immediately surrounding suburbs, there clearly are not any 

immediately surrounding suburbs, but if it was to identify with a 

suburban catchment that it served I would suspect that is what it would 

be.  

 10 

JUDGE HASSAN:   So that makes it clearly distinct from any other 

neighbourhood centre in the city does it not? 

 

MR PHILLIPS:   In that context, yes. 

 15 

JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir.  Hello Mr Phillips.  Just a couple of things.  20 

You were not asked this directly but Mr Winchester asked you about 

lapsing of the current consent that is held by Mr Sloan.  Do I take it 

there is some debate potentially between Mr Sloan and the Council 

about whether the balance of stage 3 and stage 4 can be undertaken in 

accordance with that consent because it may have lapsed?  Or am I 25 

misreading the situation? 

 

MR PHILLIPS:   Not that I am aware of but I mean it has not been raised in 

evidence by Mr Stevenson in response to my evidence-in-chief, it has 

not been raised in correspondence as long as I have been working with 30 

Mr Sloan in relation to that site.   

 

DR MITCHELL:   So that resource consent has been given effect to by virtue 

of stage 1, 2, part of stage 3 and stage 3 balance, and stage 4 can be 

implemented at any time in the future, even if it was 15 years from now 35 

or 20 years from now? 

 

MR PHILLIPS:   That is my understanding, yes. 

 

DR MITCHELL:   Okay, thank you.  Referring to your attachment 2 I think it 40 

is, which is the sort of layout plan of the current facilities.  There is a 

site immediately to the west of, what is the gym and the Pizza Hutt 

end? 

 

MR PHILLIPS:   Yes. 45 
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DR MITCHELL:   That is currently as I understand it zoned industrial general 

or proposed to be zoned industrial general.  What is that property 

utilised for? 

 

MR PHILLIPS:   Not having been past that site in the last couple of months I 5 

am not sure what the lie of the land is but it was an industrial factory 

warehouse type building, Tumblar Products, and it was sold I 

understand 18 months, two years ago, and it has been consented for 

commercial activity as far as I understand.  

 10 

DR MITCHELL:   No challenge to the zoning of industrial though? 

 

MR PHILLIPS:   As I understand it there were submissions filed by the owners 

of that property seeking commercial zoning of that land in recognition 

of what was intended. 15 

 

DR MITCHELL:   I will wait and see that.  And then further to the west again, 

is what I think is called Ferrymead central. 

 

MR PHILLIPS:   Yes. 20 

 

DR MITCHELL:   Which is owned by, is that Marriner No - - - 

 

MR PHILLIPS:   Marriner No 1, yes. 

 25 

DR MITCHELL:   - - - Marriner No 1, who you act for. 

 

MR PHILLIPS:   Correct. 

 

DR MITCHELL:   And they have sought that that be zoned or changed to be 30 

zoned from industrial general to commercial core.  And you have given 

evidence on that that we will hear in due course. 

 

MR PHILLIPS:   Correct. 

 35 

DR MITCHELL:   But have you given any consideration to the cumulative 

effect of having both of those zones rezoned commercial core and its 

effects on, for example, other key activity centres and particularly the 

Linwood one.  Or have you looked at them each independently and 

concluded that independently they are okay? 40 

 

MR PHILLIPS:   To the extent that I have looked at Mr Sloan’s site and then 

the Marriner No 1 sites, that is the same issue again, that my view is 

that there would not be a cumulative effect beyond what they have been 

consented or what they are able to do under the consents that they hold. 45 
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  [2.30 pm] 

 

DR MITCHELL: But neither statement of evidence, as I read them, 

acknowledges the zoning proposal of the other. 

 5 

MR PHILLIPS:  No, that is correct. 

 

DR MITCHELL:  And you do not think that, notwithstanding, I mean, the fact 

that they hold resource consents, putting that to one side, I understand 

that, I accept that. But to the extent that this zoning gives a zoning 10 

entitlement that is not the same as those resource consents, have you 

looked at the cumulative effect of having those two sites zoned 

commercial core, and its effect on Eastgate? 

 

MR PHILLIPS:   No, I have not. 15 

 

DR MITCHELL:  I asked Mr Sloan and he did not know about the previous 

zoning of this site which was business for suburban industrial, and it 

seems that despite the name of that zoning, it was able to be zoned for 

fairly bulky, grunty “retail-type development” bearing in mind the 20 

definitional issue that has been raised by a number of parties. How does 

large-format retailing and even small-format retailing align with that 

previous zoning? It just seems odd to me that you can have a suburban 

industrial zoning and then, without a plan change, turn it into a fairly 

large retail park. 25 

 

MR PHILLIPS:  That was the genesis of variation 86. The business four zone 

in the early 2000s at the time when Mr Sloan got the consents was 

incredibly permissive. It did not have any particular controls over retail 

activity, so despite its name, it was enabling of retail and the extent of 30 

commercial development in locations like this and others was probably 

in a large part, if not the full reason why variation 86 was pursued. 

 

DR MITCHELL:  Not being a resident of Christchurch, that is to address this 

sort of haphazard, if I could call it that, retail popping up anywhere 35 

because the plan was haphazard rather than looking at zonings and key 

locations and so forth? 

 

MR PHILLIPS:   That is correct, yes. 

 40 

DR MITCHELL:   All right, thank you. Thank you, sir. That is all I have. 

 

SJH:   Mr Phillips, given you have chosen to act for Mariner and Mr Sloan, and 

given the direction in the higher-order documents and in strategic 

directions, did you not think you had an obligation to look at the 45 

cumulative effect of both properties on the centres? 
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MR PHILLIPS:  As I responded to Dr Mitchell, I, and maybe I am overly 

simplifying the issue, to me, the issue is that if the rights that the 

respective landowners hold within their consents enables an outcome, 

and the relief that they are seeking in terms of the zoning is not going 5 

to result in greater effects, then there is no cumulative effect, but it is 

(INDISTINCT 3.01) 

 

SJH:   My question was, as an independent expert, did you not have an 

obligation to consider the cumulative effect? 10 

 

MR PHILLIPS:   I can see that I did not address that. That is fair criticism. 

 

SJH:   Thank you. Mr Winchester, anything arising? 

 15 

MR WINCHESTER:  Just one matter, sir with your leave. You were asked 

questions about the tumbler factory to the west of 999 Ferry Road. You 

are aware, are you not, that the resource consent for a Bunnings 

Warehouse was granted for the development of that site some years 

ago? 20 

 

MR PHILLIPS:   That is right. 

 

MR WINCHESTER:  And you provided evidence to the High Court in support 

of a judicial review application on non-notification of that particular 25 

consent, did you not? 

 

MR PHILLIPS:   That is right. 

 

MR WINCHSTER: And the High Court dismissed that judicial review 30 

application, did it not? 

 

MR PHILLIPS:   It did. 

 

MR WINCHESTER:   And the zoning of that site was business four, and that 35 

was post-variation 86, was it not? 

 

MR PHILLIPS:   Correct. 

 

MR WINCHESTER:   Thank you. 40 

 

SJH:   Ms Wolt, anything arising for re-examination? 

 

<RE-EXAMINATION BY MS WOLT [2.34 pm] 

 45 
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MS WOLT:  Just two questions, Mr Phillips, are you aware whether the 

resource consents that Mr Sloan holds have an expiry date? 

 

MR PHILLIPS:   No, they do not. 

 5 

MS WOLT:   Can you give your opinion on whether what Mr Sloan is seeking 

is consistent with or offends the RPS? 

 

MR PHILLIPS:   No, I do not believe it does for the same reasons that I do not 

see it undermining the centre’s hierarchy that is within the proposed 10 

plan. 

 

MS WOLT:   Can you give reasons for that? 

 

MR PHILLIPS:  In terms of the hierarchy set out in the RPS or the primacy 15 

given to key activity centres, again which comes through in the 

proposed plan, Mr Sloan’s site had the same degree of enablement as 

key activity centres in district centres. The relief sought would not be 

enabling activity that could not otherwise occur, so it would not be 

enabling effects that could detrimentally affect those centres. 20 

 

  [2.35 pm] 

 

MS WOLT:   Thank you, I have no further questions. 

 25 

SJH:   Thank you, Mr Phillips, you may stand down. Thank you, Ms Wolt. 

 

<THE WITNESS WITHDREW [2.35 pm] 

 

MS WOLT:   Thank you, sir. May I be excused? 30 

 

SJH:   Yes, you may be. 

 

MS WOLT:   Thank you. 

 35 

SJH:   Yes, Ms Walsh? 

 

MS WALSH:   Thank you, sir. I will now call Ms Tanya Stevens please for Te 

Runanga o Ngāi Tahu and Ngā Runanga. 

40 
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<TANYA JANE STEVENS, sworn [2.35 pm] 
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<EXAMINATION BY MS WALSH [2.35 pm] 

 

MS WALSH:   Good afternoon Ms Stevens, can you please confirm your full 

name is Tanya Jane Stevens. 

 5 

MS STEVENS:   I can. 

 

MS WALSH:   And that you have prepared a statement of evidence on behalf 

of Te Runanga o Ngāi Tahu and Ngā Runanga dated 24 April 2015. 

 10 

MS STEVENS:   I have. 

 

MS WALSH:   And that you have the qualifications and experience set out in 

the introductory paragraphs to that statement. 

 15 

MS STEVENS:   Yes, I do. 

 

MS WALSH:   Do you have any amendments or corrections to make to that 

statement? 

 20 

MS STEVENS:   No, I do not. 

 

MS WALSH:   Can you confirm that your statement is true and correct to the 

best of your knowledge and ability? 

 25 

MS STEVENS:   Yes, I can. 

 

MS WALSH:   Thank you, now if you could just take the panel through a very 

short summary and then remain for any questions. 

 30 

MS STEVENS:  Thank you, tēnā koutou, good afternoon. The Mahaanui 

Kurataiao and Te Runanga o Ngai Tahu submissions for the following: 

protection of water bodies through setbacks, the use of low-impact 

design and development, the protection of water bodies from 

contaminated storm water, greater use of indigenous biodiversity, 35 

protection of sites of Ngai Tahu cultural significance, the management 

of bird strike issues, and the matters relating to the proposed rezoning 

of an area of north Belfast to industrial general. 

 

 I note that a number of matters raised in the Ngai Tahu submission 40 

have been deferred, including the bird strike management areas, water 

body setbacks, and the rezoning of north Belfast. Through informal 

mediation, Mr Stevenson and I have agreed on a number of 

amendments which were incorporated into the revise proposals. After 

the revised proposals were circulated, the only remaining concern of 45 

Ngai Tahu was the protection of natural water bodies from untreated 
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storm water. The protection of water bodies is a fundamental value of 

Ngai Tahu due to the life-supporting function of water for people, and 

also in supporting Mahinga kai. 

 

 Following from discussions, Mr Norton from Christchurch City 5 

Council and I were able to come to agreement on a number of 

provisions which were tabled on Friday by Mr Stevenson as EXHIBIT 

#5. As such, I am able to confirm that Ngai Tahu have no outstanding 

issues in relation to the commercial and industrial proposals with the 

exception of those matters which have been deferred and which will be 10 

heard in due course. I am happy to remain for any questions the panel 

may have. 

 

SJH:   Thank you, Ms Huria? 

 15 

MS HURIA:   No thank you, sir. 

 

SJH:  Ms Dawson? 

 

MS DAWSON:   No, thank you very much. 20 

 

SJH:   Judge? 

 

JUDGE HASSAN: Thank you, Mr Chairman. 

 25 

 I was trying to get myself organised and have the policy in front of me, 

but it possibly does not matter for the question. We have heard some 

arguments in regard to storm water management from other experts to 

the effect that the Council controls storm water through its pipeline 

network and its responsible for what comes out the end of the pipe, if 30 

you like. It can control what goes in by way of its local government 

functions, and if you are discharging storm water to land itself, then 

you need a regional consent. The argument was that therefore there is 

no need for policy support in regard to storm water treatment in this 

plan. 35 

 

 Bearing in mind your understanding of the role of district plans in all 

resource consent processes, do you have any comments on that 

approach? 

 40 

MS STEVENS: Yes, certainly. In my view, the submission of Mahaanui 

Kurataiao and Ngai Tahu is correct in that it seeks to, whilst 

recognising the overlap, there might be some overlap in terms of 

jurisdiction, it seeks to prevent the need to apply for those discharge 

consents as far as possible by really, at the initial point of considering 45 

developing really considering the full extent of development, and in 
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trying to incorporate as far as possible all the necessary parts of 

development, including how storm water will be treated so as to reduce 

those impacts further down the track. 

 

  [2.40 pm] 5 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

 10 

DR MITCHELL:   No, no questions, thank you, sir. 

 

SJH:   Anything arising? 

 

MS WALSH:   No, sir.  15 

 

SJH:   Thank you, Ms Stevens, you may stand down. 

 

MS STEVENS:   Thank you. 

 20 

<THE WITNESS WITHDREW [2.40 pm] 

 

MS WALSH:  Thank you, sir.  Just before I call the next witness.  Just to seek 

a little bit of clarification in relation to Ngāi Tahu Properties and the 

evidence of Mr Millar.  I just want to know whether you would like for 25 

Mr Millar, and he is happy to do so, work with Mr Stevenson on 

preparing a definition of “ancillary”? 

 

SJH:   Well I think the more people that work together the better.  I think the 

issue extends – it has come up particularly out of the matters that we 30 

have been hearing today, but it existed previously and we have raised it 

with Mr Winchester, so I would encourage all of the planners that can 

work to Mr Stevenson to help him, because there is, in the Panel’s 

view, from the questioning, probably a need to tighten up there. 

 35 

MS WALSH:   Yes, sir. 

 

SJH:   And Mr Stevenson wasn’t in Court to hear all that this morning, so yes, 

by all means.   

 40 

MS WALSH:   Thank you, sir.   

 

SJH:   Thank you.   

 

MS WALSH:  Sir, on behalf of the Richmond Working Men’s Club, I will call 45 

Mr Ferguson, please. 
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SJH:   Thank you.   
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<CHRISTOPHER BRUCE FERGUSON, sworn [2.41 pm] 
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<EXAMINATION BY MS WALSH [2.41 pm] 

 

MS WALSH:  Good afternoon, Mr Ferguson. Can you please confirm that your 

full name is Christopher Bruce Ferguson? 

 5 

MR FERGUSON:  Yes, it is. 

 

MS WALSH:  And that you prepared a statement of evidence on behalf of the 

Richmond Work Men’s Club, dated 24 April 2025? 

 10 

MR FERGUSON:  Yes, that is right.   

 

MS WALSH:  And that you have the qualifications and experience set out in 

the introduction to that statement? 

 15 

MR FERGUSON:   Yes.   

 

MS WALSH:  I understand you have got a correction to make to that statement 

of evidence? 

 20 

MR FERGUSON:  I have two corrections to make.  At page 11, paragraph 7.7 

- - - 

 

SJH:   Sorry, what page? 

 25 

MR FERGUSON:   Page 11. 

 

SJH:   Eleven, thank you.  Yes. 

 

MR FERGUSON:  Paragraph 7.7.  I comment on the second sentence that “the 30 

small area of houses are now demolished” that is not correct, I was told 

that they were demolished, but subsequent checks they are not.  

 

SJH:  So if we delete, “and apart from the small area of houses now 

demolished?” 35 

 

MR FERGUSON:  Yes, we could strike out the words “now demolished” 

please.  And similar, I have the same amendment to make at page 14.  

On the top bullet point, last sentence, if we could strike out the words 

“noting that these houses have now been demolished”. 40 

 

SJH:   Thank you. 

 

MS WALSH:  Thank you.  So subject to those corrections, can you confirm 

that your statement is true and correct to the best of your knowledge 45 

and ability? 
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MR FERGUSON:   Yes, I can.  

 

MS WALSH:  Thank you.  I understand you have got some handouts of which 

we filed with the Panel last night.  I have got some copies here.  So if 5 

you please just read out your summary for the Panel and then remain 

for any questions.  Thank you.   

 

MR FERGUSON:  Thank you. Good afternoon Panel members.  My name is 

Christopher Ferguson, I am a planner who has been asked to provide 10 

evidence in support of this submission by the Richmond Working 

Men’s Club.   

 

 The Club was originally established on the site in Richmond about 

1888 and has progressively expanded over the years.  As a result of the 15 

earthquakes all of those club activities have been demolished. The Club 

is in a process of recovering and has now proceeded with a staged 

approach to the redevelopment of their land that has commenced 

through an initial construction of a stage one building, which has been 

approved through a resource consent and is now completed.   20 

 

 It is also in the process, and committed to a process of going through a 

master development of this stage, what they are calling a “stage two 

building,” and that is intended to provide for replacement to an update 

of the Club’s activities.  A decision on the commencement of those 25 

plans is due to be made in June of this year. And the indicative plans 

which I have seen for that provide for a single building of 

approximately 3000 square metres in area, which will be linked to the 

stage one building with a carpark along the western boundary, which is 

similar to the pre-earthquake position. 30 

 

  [2.45 pm] 

 

 The Club has further stages in its mind on that portion of the land along 

Stanmore Road, and to provide for other potential commercial or retail 35 

activities on those areas. They are intended to be independent of the 

Club in terms of its operation, but complementary in terms of its design 

and the nature and the scale of those activities. 

 

 I thought it would be useful for the Members of the Panel if I can just 40 

traverse the evolving nature of the agreements that we have had with 

the Council. As recorded in my evidence, there was an initial 

agreement with Council for the rezoning of the Club’s land to 

“Commercial Local” and that was the position that was set out in my 

evidence.   45 
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 That position has evolved through the rebuttal evidence of 

Mr Stevenson from the Council, who has instead proposed 

“Commercial Core” zoning. The reason for that change related to the 

accommodation of related changes to the rules for entertainment 

facilities, and the management of their effects.   5 

 

 Mr Stevenson’s evidence proposed Commercial Core to also 

acknowledge the scale of the development anticipated on the site, and 

the size of the site, which could act as a sort of anchor for that centre. 

 10 

 So I thought it would be useful if I could prepare a summary table that 

just outlined my thinking in response to that position, and that is what 

has been handed up.  Turning to that document, on the first page I just 

outline what I would propose to be considered as suitable amendments 

if the land was to be rezoned Commercial Core, or alternatively as 15 

Commercial Local.   

 

 So turning firstly to the Commercial Core provisions, that zone 

provides for a fairly large permitted activity standard for development 

of a department store or supermarket, and I would be proposing that 20 

that not apply on the site of the Richmond Working Men’s Club.  

 

 Alternatively, if the land was to be rezoned Commercial Local then I 

would be proposing to seek an additional permitted activity standard be 

introduced for an entertainment activity, which would be limited to the 25 

site again of the Richmond Working Men’s Club.  

 

 The second page of my document goes through some of the advantages 

with costs and benefits of each zoning. The benefits for the 

Commercial Core in that it provides for entertainment facilities as well 30 

as a range of related activities to the operation of the Club, including 

offices and food and beverage outlets and so on.  It provides the scope 

for the Club to establish retail activities up to 500 square metre gross 

leasable floor are limit, as well as other commercial services or 

community activities on the remainder of the site. 35 

 

 All new building that would just be greater than 1,000 square metres 

would be subject to an urban design assessment through the restricted 

discretionary activity rule and the urban design assessment matters that 

are related to that. It also requires landscape planting and work permits, 40 

building height up to 12 metres. 

 

 The costs, which I have mentioned before, would be that “it provides 

for a large scale supermarket or a department store” which has the 

potential in my mind to provide a scale of activity in effect that could 45 
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be more difficult to manage on that site with its interface with the 

residential zone.   

 

 In terms of the commercial zone, the benefits of that zone would be that 

it provides for scope for the Club to establish the retail up to the lower 5 

250 square metres of GLFA as well as other commercial services or 

permitted activities in the remainder of the site. 

 

 It also carries the same landscape planting requirement along the 

residential zone. In terms of costs, it doesn’t provide for the 10 

entertainment facilities, and that would also need to be enabled through 

the change, which I have outlined on my first page. 

 

 It also does not provide for any framework for any general urban 

design assessment to be undertaken, and height is permitted up to eight 15 

metres.   

 

 So I have made reference in a discussion below to Richmond being 

identified as a neighbourhood centre “other” within policy one, role of 

centres, and the related table 15.1 suggests that the zoning to best give 20 

effect to that role is Commercial Core. 

 

  [2.50 pm] 

 

 I comment that the zoning proposed for much of the commercial areas 25 

along Stanmore Road is however Commercial Local, perhaps 

recognising that these are smaller commercial services and food and 

beverage outlets servicing the needs of the immediately surrounding 

residential area.  The only other commercial activity of scale is the 

New World supermarket which is proposed to be rezoned or proposed 30 

to be zoned as Commercial Core.   

 

 So either of the commercial zones would achieve the objectives for the 

zone to support intensification within centres and to support a compact 

and sustainable urban form that provides for the integration of 35 

commercial, community, residential and recreation activities.   

 

 Rezoning of the club’s land to Commercial Core would however 

provide the policy benefit of strengthening the role of Richmond as a 

Neighbourhood Centre in terms of policy 1.  I say that because it would 40 

do that through the provision of a range of entertainment facilities at a 

scale that supports that function and taken together with the urban 

design rule that can better manage effective larger scale built 

development which is greater than 1,000 square metres. At the 

residential interface the Commercial Core zone I consider to be a more 45 
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effective and efficient means of achieving the objectives of the plan.  

So with that I am happy to take any questions. 

 

SJH:   Thank you.  Ms Huria? 

 5 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 

MR FERGUSON:   Thank you, Mr Ferguson.  Have you looked at policy 5 of 10 

the amended version of the commercial provisions because – well, 

before I ask you that question, do you agree that this is an outward 

expansion of an existing commercial centre?  If this area was zoned 

Commercial Core would it result in an expansion of the Richmond 

Neighbourhood Centre?  15 

 

MR FERGUSON:   Yes, it would. 

 

MS DAWSON:   So I know this policy wasn’t in the provisions when you 

wrote your evidence so it is new, well, it has come through some other 20 

submissions and in Mr Stevenson’s rebuttal I think or maybe it was 

there in his original one.  Have you looked at it previously and I don’t 

want you to have to make comments on the hoof but if you have? 

 

MR FERGUSON:   I must admit I didn’t include it in my evidence as a direct 25 

policy quote. 

 

MS DAWSON:   It is not a trick question - - - 

 

MR FERGUSON:   No - - - 30 

 

MS DAWSON:   - - - it is whether you think it would be consistent with this? 

 

MR FERGUSON:   Well, I am saying through the analysis that I have just 

given that I believe it would be the role of what the activities that are 35 

sought to be provided for in the Richmond Workingmen’s Club’s land I 

believe would help to consolidate the role of the Neighbourhood 

Centre, and I say that in terms of not just the site but as the centre as a 

whole.  The related policy, policy 1 in the table 15.1 talks about the 

Neighbourhood Centres having a supermarket I believe but also other 40 

community and recreation activities, and I see the Richmond 

Workingmen’s Club and its primary focus in providing for that role.  

So in the context of the relationship with policy 1 I would see that as 

being commensurate with that centre’s role. 

 45 
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MS DAWSON:   And in terms of the third point there, which is managing the 

interface with, in this case the residential zone, that you have suggested 

that provision for a large scale retail building, being a department store 

or another supermarket, be controlled for that reason in order to control 

that interface and extension into the surrounding residential area? 5 

 

MR FERGUSON:   Yes, correct. 

 

MS DAWSON:   All right, thank you very much.  That is fine, thank you. 

 10 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, Mr Chairman.  Mr Ferguson, I just want to get 

some clarity on a couple of things.  So your evidence refers to an 

agreement being reached or effectively mediation resulting in a 15 

consensus position with the Council on Commercial Local as being 

what you were seeking? 

 

  [2.55 pm] 

 20 

MR FERGUSON:   Correct, yes. 

 

JUDGE HASSAN:   I think you mentioned Commercial Core before, that is 

where I am getting confused, you are seeking Commercial Local? 

 25 

MR FERGUSON:   Sir, the position that I put in my evidence was Commercial 

Local.  The understanding and the discussions with Council have 

evolved since that time and that evolved through the rebuttal evidence 

of Mr Stevenson who took that agreed position and suggested that it 

might be better because of the scale of the activity and the role and the 30 

function of that centre as a Commercial Core.  So I have - - - 

 

JUDGE HASSAN:   Okay, you have taken on that board. 

 

MR FERGUSON:   - - - somewhat on the hoof attempted to provide some 35 

rationales of thought of my own as to why with the benefits and the 

costs of taking that approach and in the end I can see what 

Mr Stevenson is saying and the rationale for it, looking at the role of 

the centre as a whole. 

 40 

JUDGE HASSAN:  Okay.  And so can you remind me, what was the originally 

sought relief in the submission? 

 

MR FERGUSON:   The original submission did seek to extend the existing 

Commercial Local zone along a portion of the frontage of the site along 45 

Stanmore Road and a part of London Street.  It also sought to reinstate 
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what were the scheduled activity provisions over the remainder of the 

land so that it could continue to operate and establish, re-establish these 

activities. 

 

JUDGE HASSAN:  Yes, and you have covered that in your section 32 analysis 5 

of options? 

 

MR FERGUSON:   Yes. 

 

JUDGE HASSAN:   Now, just one thing, and it may be that Ms Walsh can 10 

satisfy me on this in any event with closing submissions, but I take it 

that there are no concerns as to scope for the modified relief, bearing in 

mind the interests of anyone unrepresented before us in the area? 

 

MR FERGUSON:  Sir, that might be something that counsel could take up 15 

further but - - - 

 

JUDGE HASSAN:  In terms of providing an evidential basis for those 

submissions your position would be what? 

 20 

MR FERGUSON:   My position, sir, I think I have set out in my evidence, was 

that it does go beyond the relief sought now, it goes beyond what was 

originally sought in the submission. 

 

JUDGE HASSAN:   Yes. 25 

 

MR FERGUSON:   And I acknowledge that the powers to this Panel are wider, 

provide the ability to go wider than the relief that has been sought. 

 

JUDGE HASSAN:   Bearing in mind the interests of unrepresented people, 30 

what is the actual consequence in materiality terms between the 

different options in front of us? 

 

MR FERGUSON:   Well, I think, sir, the difference would be because there 

would be in real terms I think a Commercial Core zoning would 35 

provide for a wider range of permitted options than what would be 

occurring under the status quo through - - - 

 

JUDGE HASSAN:   And looking at the – yes, no that fine, the wider range of 

options I understand all that but I am looking at, for instance, the 40 

residential properties in the surrounding area and just want your 

evidence on that.  So do you see it as material or non-material and give 

your reasons looking at the residential properties surrounding this? 

 

MR FERGUSON:   I think that the approach taken through the scheduled 45 

activity provisions is quite different to that of the Commercial Core and 
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the reason why it is different is because there can be scheduled activity 

provisions have no certainty of built outcomes, they just provide for a 

discretionary activity status and - - - 

 

JUDGE HASSAN:   So in terms of effects on neighbours? 5 

 

MR FERGUSON:   And, if I could continue, the approach taken through the 

Commercial Core zone is to prescribe a greater number of activities 

which are permitted as well as providing for a greater range of built 

design standards which would prescribe some certainty over the 10 

difference of what those built outcomes would be.   

 

 So whilst I guess the philosophical approach is quite different between 

the provisions, I think the outcome for the Club would be greater 

certainty and in terms of, you know, the question of what the 15 

differences would be I - - - 

 

JUDGE HASSAN:   Yes, you will need to go beyond the interests of the Club 

to help me here.  Why do you say that it is not material or do you say it 

is material in terms of effects, Ms Walsh might hope for the former, in 20 

terms of the effects on the immediate neighbours? 

 

MR FERGUSON:  Well, the provisions, the Commercial Core provisions 

which provide for entertainment facilities I think would be very similar 

in terms of the outcome that would come about through the schedule 25 

activity rules and I think that the difference would be from the 

status quo to now, would be from the range of other activities that 

could be undertaken, and I was particularly concerned for example at 

the material difference between what could exist under a department 

store or a supermarket of any scale, and that was one of the potential 30 

concerns in my mind that featured in, not only in terms of the amenity 

outcomes but could be I guess justification in terms of the scope for 

limiting and not having that available as an option for this site. 

 

  [3.00 pm] 35 

 

JUDGE HASSAN:   Do you think it’s – sorry, to labour this point, but do you 

think it’s rational to consider that there would be anyone who hasn’t 

made a submission on your notified submission (a further submission), 

do you think it’s rational to think that any person would be promoted to 40 

doing so, were they to know of the change of zoning that you have now 

agreed with the Council? 

 

MR FERGUSON:   Yes, it’s hard - - -  

 45 
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JUDGE HASSAN: It’s quite an important question for Ms Walsh’s 

submissions. 

 

MR FERGUSON:   Yes, I think that in terms of the outcomes for providing for 

the redevelopment of the club, the – it’s obviously certainly a different 5 

way of achieving things. The – I’m just not sure how that would be 

perceived by somebody who hasn’t been party to the process already, 

because it is quite different, but it’s essentially providing a platform for 

the club to go back and achieve – to redevelop the site. And that would 

be – I would imagine if something that was, if I was living in that area 10 

and part of that community I would be accepting of that outcome. 

 

 So to that extent I would think that would be consistent with what 

people might expect and if people haven’t participated in that process, 

you know I certainly would be okay with that. 15 

 

JUDGE HASSAN:   Is that your complete answer? 

 

MR FERGUSON:   And I think that I would be concerned at the scale, with the 

other end of the larger scale, other commercial activities that the zone 20 

would allow, and as I suggested that would be something I propose to 

exploit from that zoning for this site. 

 

JUDGE HASSAN:   Now just finally your evidence doesn’t say that you’ve 

visited the site, have you done a site inspection? 25 

 

MR FERGUSON:   Yes, I have. 

 

JUDGE HASSAN:   Thank you. 

 30 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir. I just want to take the question that his 

Honour’s asked you further, in terms of getting some more clarity 

about what would be permitted as of right, eg what would constitute the 35 

permitted baseline in each of the two zoning options, because it seems 

to me, if something needs a resource consent the merits of that will be 

considered at that time, but that each of those zoning options, core or 

local, give you a bunch of development rights as it were, and I’d like to 

understand with more clarity what the difference between the two 40 

zonings would have in terms of, for example building height, height in 

relation to boundary, recession planes, site coverage, those sorts of 

things. 

 

 And, not in their own right because they don’t particularly mind what 45 

the numbers are, but how a particular activity that utilise those built 
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form standards to their maximum permissible extent, would compare 

effects wise on the neighbours. 

 

MR FERGUSON:   Between the two different commercial zonings? 

 5 

DR MITCHELL:   Correct. And then I can read the – I can read the tables as 

well as you can, but I’ll just like some clarity from you, in terms of 

given what those building standards or permitted – they’re called 

“perform” – they’re not called “performance standards” – built form 

standards, what the two zoning options mean in terms of effects. Not 10 

about where the consents might be applied for at a later date or not, but 

what could be done as of right under both zonings. 

 

MR FERGUSON:   Right. 

 15 

DR MITCHELL:   And is there any materiality between those two, because I 

think that’s the nub of whether there is scope or otherwise to grant the 

relief that you’re seeking. 

 

  [3.05 pm] 20 

 

MR FERGUSON:   So in terms of the – so looking at built form outcomes – 

the commercial local zone would have a lower building height 

restriction, it’s 8 versus I think 12. 

 25 

DR MITCHELL:   12, that’s my understanding, is that material? 

 

MR FERGUSON:   I don’t – I think in the context of the - I think there’s 

recession plane that might also apply where you’re looking at building 

up against a residential zone.  30 

 

 Against the – so the four metre height limit, you both have, I think a 

recession plane that also applies, and of course it’s separation between 

the two – I guess the residential zone to the west. In terms of that 

separation from the club activities plus the setbacks.  I don’t think in 35 

terms of the residential neighbours to the west that that would be a 

material difference for those people at that distance. 

 

DR MITCHELL:   All right. 

 40 

MR FERGUSON:   The other standards that would apply, by looking at 

comparison I think are very similar, there’s no maximum building 

coverage of anything of that nature. I think one of the commercial – the 

commercial core has a minimum floor to ceiling height rule, which 

doesn’t exist in the commercial local. 45 
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DR MITCHELL:   What’s the permitted building height in the residential zone, 

and I think that’s RMD proposed, is it not? 

 

MR FERGUSON:   Yes. 

 5 

DR MITCHELL:   What’s the maximum building height contemplated there 

and how does the commercial height relate to that? 

 

MR FERGUSON:   I believe its nine metres – just – I did print those out, so - - 

-  10 

 

DR MITCHELL:   That’s fine, so it’s of a similar height? 

 

MR FERGUSON:   Yes. 

 15 

DR MITCHELL:   All right. Thank you, sir. 

 

SJH:   Thank you. Anything arising, Ms Walsh? 

 

MS WALSH:   No, sir. 20 

 

SJH:   Thank you, Mr Ferguson, you may stand down. 

 

EXHIBIT 13 - AMENDMENTS PREPARED BY CHRIS FERGUSON 

FOR RWMC (895) TO ADDRESS ZONING AT 75 LONDON 25 

STREET 

 

MR FERGUSON:   Thank you. 

 

<THE WITNESS WITHDREW [3.07 pm] 30 

 

SJH:  Mr Carranceja? 

 

MR CARRANCEJA:   Thank you, sir, Ms Moore my colleague will - - -  

 35 

SJH:   Okay, thank you. 

 

MR CARRANCEJA:   Thank you, sir. 

 

SJH:   Ms Moore. 40 

 

MS WALSH:   May I be excused, sir? 

 

SJH:   Yes you may. 

 45 

MS WALSH:   Thank you. 
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MS……….:   (INDISTINCT 2.32) 

 

SJH:   Yes it can be thank you. 

 5 

MS MOORE:   The Crown calls Ms Yvonne Legarth. 
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<YVONNE MARY LEGARTH, affirmed [3.08 pm] 
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<EXAMINATION BY MS MOORE [3.08 pm 

 

SJH:   Yes, Ms Moore. 

 

MS MOORE:   Thank you, sir. Can you please confirm for the record that your 5 

full name is Yvonne Mary Legarth? 

 

MS LEGARTH:   Yes. 

 

MS MOORE:   And you are a senior advisor RMA at the Department of 10 

Corrections? 

 

MS LEGARTH:   Right. 

 

MS MOORE:   And you have prepared a statement of evidence dated 24 April 15 

2015 and a statement of rebuttal evidence dated the 1st of May 2015? 

 

MS LEGARTH:   Yes. 

 

MS MOORE:   Do you have any amendments or corrections to make to your 20 

statements? 

 

MS LEGARTH:   Yes, I have a correction to make to my statement of rebuttal, 

it’s on top of page 3, paragraph 4.2, in the first line there, after the word 

“already located within” and to insert “a zone that provides for 25 

industrial activities (Business 5 in the Operative Plan)”, it refers to the 

incorrect plan currently and proposed as heavy industry zone in the 

proposed Replacement Plan”. 

 

 And further down after “Kingslea Street facility which is currently 30 

provides for …” and the amendment to insert “for industrial activities 

(Business 3 in the Operative Plan) and, proposed as industrial general 

in the proposed Replacement Plan”. 

 

MS DAWSON:   Sorry, I’m lost. 35 

 

SJH:   Sorry, I’m lost. 

 

MS DAWSON:   Sorry. 

 40 

DR MITCHELL:   Could we have those references again please or could I? 

 

MS LEGARTH:   At the top of page 3, paragraph 4.2 in my rebuttal evidence - 

- - - 

 45 

SJH:   Yes. 
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MS LEGARTH:   - - - and three words in. 

 

SJH:   Yes. 

 5 

MS LEGARTH:   To insert reference to the operative plan, so a zone that 

provides for industrial activities (Business 5 in the Operative Plan). 

 

  [3.10 pm] 

 10 

DR MITCHELL:  Sorry, I am still confused as to the, is that right on the 

screen? 

 

MS LEGARTH:   Yes. 

 15 

MS DAWSON:   Maybe if you went from the start? 

 

MS LEGARTH:   Okay, I will read the full paragraph. 

 

MS DAWSON:   Or the sentence, anyway. 20 

 

MS LEGARTH:  The sentence is the Community Corrections Facility at 2.09 

Annex Road, Middleton (The Annex Road Facility) is already located 

within, and to insert the reference there, a zone that provides for 

industrial activities (Business 5 in the Operative Plan). 25 

 

MS DAWSON:   And just strike out the words, “the heavy industrial zone?” 

 

MS LEGARTH:  No, I am adding a few more words in, so strike out “the”.  

Sorry, and proposed as, and then heavy industrial remains, and the, and 30 

then add in proposed replacement plan. 

 

MS DAWSON:   Instead of the Operative Plan? 

 

MS LEGARTH: That is right.  The name correctly refers to the Operative Plan.  35 

And then to continue on with the sentence that is there, another 

Community Corrections Facility is located at Kingsley Street, 

Sydenham (The Kingsley Street Facility) which currently is zoned for 

industrial activities, the new words are “for industrial activities 

(Business 3 in the Operative Plan) and” is the new words, proposed as, 40 

new words, and then industrial general remains in and then new words, 

“in the proposed Replacement Plan”. 

 

MS MOORE:   Thank you.  Subject to those amendments, can you confirm that 

your evidence is true and correct to the best of your knowledge?  Thank 45 
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you.  Please summarise your evidence for the Panel and then remain to 

answer any questions. 

 

MS LEGARTH:  My evidence suggests the submissions made by the Crown 

on proposals 15 and 16 which are of interest to the Department of 5 

Corrections. Mr (INDISTINCT 2.34) evidence for the Residential 

Proposal provided information about the role of the Department and the 

need for Corrections Facilities in Canterbury and the matters that are 

considered in selecting a site.   

 10 

 The department has tended to locate in industrial and commercial 

centres where suitable sites are available in that it is more cost effective 

to lease if a larger property is needed.  The immediate forecasters were 

two new facilities to be established.   

 15 

 My concerns are largely addressed in respect of the provisions for 

correctional services in the commercial zones, provides proposal 15 

attached to Mr Stevenson’s evidence contains community facilities in 

the permitted activity tables in each of the commercial zones and 

deletes the permitted activity growth floor area limit that was 20 

associated with community facilities. 

 

 Mr Stevenson’s rebuttal does address the concerns I expressed in my 

Evidence in Chief about the definition of community facilities.  The 

revised definition in an Annexure C of his rebuttal now includes 25 

Community Corrections Facilities. I support Mr Stevenson’s 

recommendations on those two matters.   

 

 There is an opportunity, however, for a small refinement to specifically 

provide for the department services by adding Community Corrections 30 

Facilities into the table specifically of proposal 15. This approach 

would promote consistency across each of the permitted activity tables 

throughout the Replacement Plan, currently the recommendation is to 

have a specific reference in the zones to date so this would just reflect 

that however it is already reflected in the definition.   35 

 

 Under proposal 16, proposed Replacement Plan as notified failed to 

include appropriate provisions for Community Corrections Facilities in 

industrial areas.  This meant that any new facilities or extensions and 

alterations to existing facilities would require a resource consent for a 40 

discretionary activity. Mr Stevenson recommends in his rebuttal, at 

paragraph 33.3 and 33.4, that Community Corrections Facilities are 

included in the permitted activity tables in each of the industrial zones 

and has included those revisions in the revised proposal 16 dated 1 May 

attached to his rebuttal evidence, I support his recommendations.   45 
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 Having to apply for a discretionary activity resource consent or 

community corrections facilities would have increased the time needed 

to establish a facility for the department services and impose additional 

costs. Mr Stevenson’s approach is consistent with the recommendations 

on the provisions in the residential proposal. 5 

 

  [3.15 pm] 

 

 In my opinion, the amendments would be consistent with objective 

3.311 in the Strategic Directions decision which promotes the recovery 10 

and establishment of community facilities to meet the needs of the 

community.   

 

 I provide a rebuttal on Mr Kevin Bligh’s evidence, broadly the 

approach being proposed by Mr Bligh on behalf of Gelita NZ Limited 15 

is to avoid industrial zones being compromised through the 

establishment of non-industrial activities within them.  As set out in my 

rebuttal evidence that approach would mean that some types of non-

industrial activities which already locate in industrial zones be subject 

to unnecessary separation, there are Community Corrections Facilities 20 

located in the heavy industrial zone and also in the industrial general 

zone.  Reverse sensitivity has not been an issue in either of those sites. 

 

SJH:   Thank you.  Ms Huria? 

 25 

MR HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, thank you, sir. 30 

 

SJH:   Judge? 

 

JUDGE HASSAN:  Thank you, Mr Chairman, just one question.  Did Mr Bligh 

and yourself have any discussions on that point of difference? 35 

 

MS LEGARTH:   No. 

 

JUDGE HASSAN:   Have you attempted any? 

 40 

MS LEGARTH:   No.  

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 45 
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DR MITCHELL:   No, thank you, sir. 

 

SJH:   Anything arising, Ms Moore? 

 

MS MOORE:   No, thank you, sir. 5 

 

SJH:   Thank you, you may stand down. 

 

<THE WITNESS WITHDREW [3.16 pm] 

 10 

SJH:   Yes, Ms Marks.  Now we received your written opening submissions, I 

understand you just intend to rely on those and go straight to - - - 

 

MS MARKS:   Yes, if you are happy to take them as read. 

 15 

SJH:   Yes, they can be taken as read, thank you. 

 

MS MARKS:   Call Ms Kim Seaton, then. 
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<KIM MARIE SEATON, affirmed [3.16 pm] 
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SJH:   Carry on. 

 

<EXAMINATION BY MS MARKS [3.16 pm] 

 

MS MARKS:   Can you confirm that your full name is Kim Marie Seaton? 5 

 

MS SEATON:   I can. 

 

MS MARKS:   That you hold the position of senior planner at Novo Group? 

 10 

MS SEATON:   Yes, I do. 

 

MS MARKS:   That you have prepared a statement of evidence dated 24 April 

2015? 

 15 

MS SEATON:   Yes. 

 

MS MARKS:   Can you confirm that statement is true and correct to the best of 

your knowledge and ability? 

 20 

MS SEATON:   Yes. 

 

MS MARKS:   If you can provide a summary to the Panel and answer any 

questions. 

 25 

MS SEATON:   Thank you.  As Ms Marks stated in her legal submissions, the 

concerns raised by MPT have generally been addressed in 

Mr Stevenson’s rebuttal evidence and the version or rather the most 

recent version of the commercial chapter being 1 May with some minor 

subsequent amendments I consider to be a considerable improvement 30 

on the earlier versions. 

 

 The one outstanding area of concern that I have is in relation to rule 

15.2.3.4 which is the setback from road boundaries.  Generally I am 

satisfied with the approach now taken in this rule which includes 35 

differentiating between the different types of road frontage being KPS 

arterial collective versus local, I consider is generally appropriate, I 

note that Eastgate itself is not identified as a KPF now in 

Mr Stevenson’s latest offerings and I consider this is also appropriate, 

however, I consider the provision in rule 15.2.3.4 relating to local roads 40 

goes slightly too far and that a requirement for either glazing or 

landscaping should be incorporated where the building is set back at 

least three metres.   

 

 The rule as written at the moment has the potential to create adverse 45 

outcomes for example large blank road facing walls without any 
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mitigation.  There is a long established requirement for landscaping on 

road frontages where buildings are not built to their frontage in 

business 2 zones, becoming commercial core and in my experience this 

is generally accepted by the developers in those zones. 

 5 

 I would just add that I have read the transcripts from some of Monday 

and Tuesday’s hearing appearances and I have noted the discussion 

around alternative urban design approaches.  I just note that my view 

generally aligns with those of Mr Cleese and Mr Phillips being that I 

would not generally favour a decision making role for the urban design 10 

Panel for the reasons Mr Cleese and Mr Phillips provided you and that 

preparing an ODP or a design guide would likely be problematic due to 

the dynamic and responsive nature of retail development but that a 

period of urban design report approach may have some merit provided 

it was an optional alternate route rather than a requirement for all 15 

developments.  Thank you. 

 

SJH:   Thank you.  Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER [3.20 pm] 20 

 

MR WINCHESTER:  Thank you, sir.  Ms Seaton, I just think I have one 

question and it is about Mr Stevenson’s rebuttal evidence.  You have 

read that? 

 25 

  [3.20 pm] 

 

MS SEATON:   I have, yes. 

 

MR WINCHESTER:   Just in your summary of evidence you have talked about 30 

the need for some urban design control in terms of large blank walls 

facing the roads.  And you have seen Mr Stevenson’s evidence and he 

proposes a 40 percent glazing requirement on elevations set back from 

the street. 

 35 

MS SEATON:  My understanding and I stand to be corrected, my 

understanding was that requirement applied to collector and arterial 

roads and not to local roads. 

 

MR WINCHESTER:   I see. 40 

 

MS SEATON:   So it is the local roads I am talking about specifically. 

 

MR WINCHESTER:   So you do not have an issue with that requirement, to 

the extent it applies to collector and arterial roads? 45 

 



 Page 833 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

MS SEATON:   No, I mean I have considered it primarily in the Eastgate 

context the collector local road frontage is Linwood for example where 

they do not have, where there is further scope for development there, 

and the most recent consents we have applied for there have had 

glazing on that frontage so I do not have a problem generally with that, 5 

no. 

 

MR WINCHESTER:   Thank you.  No that is all, thanks very much. 

 

MS SEATON:   Thank you. 10 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:  I am just interested, seeing you are here on behalf of 

Eastgate/Linwood, to hear about the effects of the earthquakes on 15 

Eastgate.  Generally what has happened to that centre, and also just to 

make sure we, or tell us what about the ongoing and new development 

that is proposed there and how that might be responding to changes in 

the catchment or that may be earthquake and earthquake recovery 

related. 20 

 

MS SEATON:   Yes, it is an interesting question and in anticipation of this 

question I phoned the client on Monday to get a better feel for it.  I was 

not involved with Eastgate prior to the earthquakes so I do not have 

much of an understanding what was there previously, so what I am 25 

about to tell you is basically what the client has relayed to me in terms 

of what has happened and where they are heading now. 

 

 So prior to the earthquakes they had Farmers was one of their anchor 

tenants upstairs.  As a result of the earthquakes they lost their car 30 

parking building which was centrally located within the site and I 

understand that they also lost a certain amount of additional retail floor 

space.  I could not tell you exactly how much but they lost some floor 

space, and as the client explains it, due to the loss of retail mass, 

Farmers did not consider their position to be tenable there anymore and 35 

they departed, which has left Eastgate with a reasonably large amount 

of vacant space up in the first floor where Farmers used to be, 

something between 1,500 and 2,000 square metres worth of space, 

which they have struggled to re-tenant.  And what the client explained 

is that they did not think that they were likely to get back another large 40 

anchor tenant like Farmers because of the lack of retail mass that they 

have there at the moment.   

 

 So what they have done instead is basically start to take the centre in a 

slightly different direction and that is become much more of a 45 

community focal point, that community hub side of things.  So for 
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example, the obvious example is they have now got the Linwood 

library and the Linwood service centre are located upstairs.  They have 

resource consent for 750 square metres of medical centre up there, so at 

present, I think it is still there at present, there is a medical centre 

adjoining the mall.  That medical centre is to move into the mall, 5 

upstairs.  There is a resource consent application which I have not 

written yet but needs to be lodged by the end of next week to extend 

the medical centre out to 900 square metres upstairs.  So it is quite a 

substantial medical centre.   

 10 

 Now interestingly, in addition to that, because they have still got about 

another 1,000 square metres of floor space left to tenant, they have 

been in discussions with what is called The Alliance, to turn that into 

office space.  And what is unusual about the Alliance, and I can tell you 

this because it is all public information, the City Council Mayoral Fund 15 

has contributed some funds towards The Alliance to help with the 

office fit-out, as it is basically The Alliance is led by Aviva, which was 

formerly known as the Women’s Refuge, and the other Alliance 

partners being Barnardos, Red Cross I think, and the Family Help 

Trust.  So they are seeking office space based at Eastgate.   20 

 

 So essentially much more of a community support function going on 

upstairs and community service function than would traditionally have 

been the case prior to the earthquakes.  

 25 

  [3.25 pm] 

 

 There is a possibility and it is very much only a possibility, The 

Alliance has discussed with Eastgate that if they successfully locate 

there, there is a possibility that some other similar NGOs and sort of 30 

community based organisations may also want to co-locate there as 

office space again, but different than what was there previously.  

 

 Actually the other thing I will note that the client communicated is the 

reason that that is possible at Eastgate is because they have got existing 35 

vacant space that needs tenanting.  It would not be financially feasible 

to create new office space, for example, to house those organisations.  

It is effectively a rent deal because they need to fill the space and it 

suits both parties.   

 40 

 The other thing that Eastgate is doing, quite aside from what is going 

on up in the first floor, there are two consents, which I mentioned in my 

evidence, which have been recently granted.  One is a couple of fast 

food outlets and the other is some small food and beverage outlets.  The 

other main application, which again I am supposed to have lodged by 45 

the end of next week, is what they call their mini majors, which is 
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3,900 square metres of new retail space which is going into the car park 

adjoining the Chelsea Street frontage and that is the renders (ph 1.15) 

that I provided with my evidence by way of information.  The tenants – 

they do not have confirmed tenants for that space, but the potential 

tenants that they have been discussing include Repco, Noel Leeming 5 

and Torpedo 7 just by way of example of the type of tenants they are 

looking at for there. 

 

 Beyond that there are no certain proposals.  There has been some 

discussion about the potential to or whether they need a new car 10 

parking building to replace what they lost but that is very much 

something they are looking at as opposed to any firm proposal at the 

moment. 

 

MS DAWSON:   Thank you very much.  Do you know, the tenants for the new 15 

mini majors, what sort of floor area do you have any idea that they are 

likely to be? 

 

JUDGE HASSAN:   3,900. 

 20 

MS DAWSON:   As individual tenancies, sorry. 

 

MS SEATON:   No sorry I do not have that with me.  I have got a plan with 

me, it varies.  Hang on I can count for you the number of tenants, one, 

two, three, four – four medium sized tenants and it looks like two 25 

small, smaller tenants so I’m sorry whatever that would be out of 

3,900, yes. 

 

MS DAWSON:   And The Warehouse building and Warehouse Stationery, has 

that been refurbished or rebuilt completely since - - - 30 

 

MS SEATON:   I am not sure.  I do not think so.  They are currently 

undertaking some refurbishment.  We very recently got them resource 

consent for some new signage for the Warehouse Stationery, so that is 

evidently moving into there - - - 35 

 

MS DAWSON:   So that survived the earthquake? 

 

MS SEATON:   As I understand it, yes. 

 40 

MS DAWSON:   All right.  Well thank you very much, that is very helpful to 

get that understanding of the situation at the mall, centre I mean.  

Thank you.  No more for me. 

 

SJH:   Thank you.  Judge? 45 
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JUDGE HASSAN:   No thank you sir, all my questions have been dealt with. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Just one question please.  We have had a number of 5 

questions from the Council about the effects of Ferrymead 

development on Eastgate.  Eastgate as I understand it has not opposed 

the relief sought by the Ferrymead operators.  I assume that is because 

they are not concerned that there are distributional type effects of 

Ferrymead on the mall? 10 

 

MS SEATON:   That is an interesting question.  I have read with interest the 

Panel’s questions about Eastgate versus Ferrymead in the last couple of 

days and I discussed that with the client as well.  I mean the instruction 

that we had leading up to the hearings is really, well not an instruction 15 

so much as the focus from Eastgate’s perspective has been on what do 

the rules enable us to do, what can we do?  Rather than seeking to fight 

what everyone else can do on their side they have really been very 

focussed on, let us just stick to our knitting and worry about what we 

can do.  That is not to say they would not thank the Council for any 20 

assistance in not undermining their viability but it is not an area that we 

are focussed on, it has been very much on enabling rather than what 

everyone else is doing. 

 

DR MITCHELL:   Thank you, no that is helpful, thank you.  Thank you 25 

Ms Seaton. 

 

SJH:   Ms Seaton, what is happening on the first floor, if anything, reinforces 

the community element of this KAC does it not? 

 30 

MS SEATON:   Yes, very much so.  It is quite different I think than the other 

malls and that it is a different catchment and part of the demand there 

that perhaps the other malls do not have. 

 

SJH:   Well that is obviously why The Alliance is looking to go there because it 35 

is a large part of the catchment, sadly. 

 

MS SEATON:   Yes. 

 

SJH:   Ms Marks, any questions arising? 40 

 

MS MARKS:   (INDISTINCT 4.44) 

 

SJH:   Thank you Ms Seaton, you may stand down. 

 45 

MS SEATON:   Thank you. 
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<THE WITNESS WITHDREW [3.29 pm] 

 

SJH:  Now you are next with Marriner Investments, Ms Marks.  We will take 

the adjournment.  We will take it for 10 minutes.  We are running 5 

behind schedule. 

 

ADJOURNED [3.30 pm] 

 

RESUMED [3.40 pm] 10 

 

SJH:   Yes, thank you.  Yes, Ms Marks. 

 

MS MARKS:   Sir, again if you are happy to take my legal submissions for 

these clients - - - 15 

 

SJH:   Again, yes, of course. 

 

MS MARKS:   I call Mr Nicholas Fuller. 

20 
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<NICHOLAS PETER FULLER, sworn [3.41 pm] 
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<EXAMINATION BY MS MARKS [3.41 pm] 

 

MS MARKS:   Do you confirm that your full name is Nicholas Peter Fuller? 

 

MR FULLER:   Yes. 5 

 

MS MARKS:   That you hold the position of Senior Transport Engineer at 

Novo Group? 

 

MR FULLER:   Yes. 10 

 

MS MARKS:   You have prepared a statement of evidence dated 24 April 

2015? 

 

MR FULLER:   Yes. 15 

 

MS MARKS:   Can you confirm that that statement is true and correct to the 

best of your knowledge and ability? 

 

MR FULLER:   It is. 20 

 

MS MARKS:   If you just provide the Panel with a brief summary and then 

answer any questions they have. 

 

MR FULLER:   So the site at 2 Waterman Place is currently zoned to allow six 25 

and a half thousand metres squared of retail.  At present about 3,200 

metres squared of retail has been developed and there is a vacant 

portion of land to the north of that existing retail. 

 

 So Council had proposed an industrial general zone and the submission 30 

sought a commercial zone with a cap on the retail as per the existing 

cap of six and a half thousand metres squared. 

 

 So from my perspective, the key issue is with regards to the traffic 

generation in the pm peak and the potential effect that that could have 35 

at the Ferry Road/Waterman Place intersection.  In particular, that is a 

specific concern of traffic exiting Waterman Place onto Ferry Road. 

 

 I would note that we now have an agreed position with the Council and 

we have a joint statement that identifies that the Council and myself are 40 

satisfied that the proposed rules safeguard the traffic effects of the 

potential rezoning to commercial rather than industrial general. 

 

 So as well as those rules, I have reviewed the potential traffic that can 

be generated by a range of commercial activities.  I found that these 45 

could have the same traffic effect as a permitted industrial general site, 
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so in terms of traffic effects, I am satisfied that there need not be a 

material difference between the two zonings in terms of the effect on 

Waterman Place/Ferry Road. 

 

 I have also identified a potential access solution that would avoid 5 

adverse effects occurring at the Ferry Road/Waterman Place 

intersection.  So overall, my opinion is that the traffic effects of a 

commercial zone could be no worse than that of an industrial zone so 

the effects are very acceptable in terms of rezoning that land.  

 10 

SJH:   Thank you. Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson? 15 

 

MS DAWSON:   No questions thank you. 

 

SJH:   Judge? 

 20 

JUDGE HASSAN:   Just one matter, Mr Chairman.  Mr Fuller, just paragraph 

10 of your evidence and the proposed rule. 

 

MR FULLER:   Yes. 

 25 

JUDGE HASSAN:   How would the number of vehicle movements per day be 

determined for the purpose of knowing whether or not the rule applied? 

 

MR FULLER:   In the current draft of Chapter 7, the transport rules, there is a 

guideline table provided so that is based on gross floor area, so there is 30 

a reasonably simple way of just looking it up in the proposed Chapter 7 

table and that will tell you how much floor area for a range of 

activities, could be expected to generate more than 250 vehicle trips a 

day.  So that is my - - -  

 35 

JUDGE HASSAN:   So your understanding would be that if the activity is 

listed on the table at a certain floor area, the automatic consequence is 

that the rule would apply or it would not apply? 

 

MR FULLER:   Yes, that is how the current rule is drafted. 40 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Dr Mitchell? 

45 
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  [3.45 pm] 

 

DR MITCHELL:   Thank you, sir, just one question thank you, Mr Fuller. 

 

 In reading your evidence it seems that you have superimposed full 5 

development of this site on the existing environment of and around 

Ferry Road.  What account have you taken to traffic growth that might 

occur organically along that road, particularly in terms of things like 

unimplemented resource consents, permitted activities and those sorts 

of things? 10 

 

MR FULLER:   In terms of those tests that I undertook which assumed a full 

six and a half thousand metres squared of retail, I suppose the intention 

of that was really to illustrate a point that an alternative access 

arrangement could be provided to Ferry Road, so we need not rely 15 

solely upon the capacity provided in the Waterman Place/Ferry Road 

intersection. 

 

 To answer your question - - - 

 20 

DR MITCHELL:   I am thinking beyond that rather than at the intersection 

looking at the ability of Ferry Road to handle traffic as a result of a 

range of development that might be contemplated along there, 

including that two properties further west? 

 25 

MR FULLER:   I have not undertaken any specific analysis of what traffic 

growth might be or what it might be as a result of consented 

developments or what it might be as a result of various zone changes.  

That said, what I have looked to do in my evidence is show a range of 

activities that would have the same traffic generation, be it an 30 

industrial/general zone or whether it is a commercial zone. 

 

 So essentially the point that I am trying to get to there is saying that the 

same effects could be anticipated from a range of developments, so 

whether it is industrial/general or whether it is commercial zone, those 35 

wider traffic effects could well be the same. 

 

DR MITCHELL:   I understand that part, what I am trying to understand 

though, is what is the ability of Ferry Road to accommodate the various 

re-zonings and future developments that are being proposed? 40 

 

MR FULLER:   I have not considered that itself. 

 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 45 

SJH:   Anything arising Ms Marks? 
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MS MARKS:   No, sir. 

 

SJH:   Thank you, Mr Fuller, you may stand down. 

 5 

MR FULLER:   Thank you. 

 

<THE WITNESS WITHDREW [3.47 pm] 

 

MS MARKS:   We will call Mr Jeremy Phillips. 10 

 

MR WINCHESTER:   Sir, if I can just raise one issue now.  I had withdrawn 

my request to cross-examine Mr Phillips this morning.  In light of 

Ms Seaton’s evidence for Eastgate, I wonder with your leave, if I could 

ask a couple of questions given that they work for the same company 15 

about - - - 

 

SJH:   This is a matter I was going to raising with Ms Marks at the end of the 

evidence, because yet again, someone is going to have to submit to us 

on what is an apparent considerable conflict of interest. 20 

 

MR WINCHESTER:   Thank you, sir. 

 

SJH:   But by all means, I will grant you further leave to cross-examine Mr 

Fuller. 25 

 

MR WINCHESTER:   As your Honour pleases, thank you. 
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<JEREMY GOODSON PHILLIPS, affirmed [3.48 pm] 
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<EXAMINATION BY MS MARKS [3.48 pm] 

 

MS MARKS:   Can you confirm your full name is Jeremy Goodson Phillips? 

 

MR PHILLIPS:   I do. 5 

 

MS MARKS:   That you hold the position of Senior Planning Direct at Novo 

Group? 

 

MR PHILLIPS:   That is correct. 10 

 

MS MARKS:   That you have prepared a statement of evidence dated 24 April 

2015? 

 

MR PHILLIPS:   That is correct. 15 

 

MS MARKS:   Do you confirm that your statement is true and correct to the 

best of your knowledge and ability? 

 

MR PHILLIPS:   The statements are, yes. 20 

 

MS MARKS:   Statements sorry, if you could provide a brief summary of each 

of the statements and then answer any questions? 

 

MR PHILLIPS:   Certainly.  The evidence that I am talking to is that for the 25 

Carter Group Limited, Maurice Carter Charitable Trust Limited and 

Marriner Investments Limited, a separate brief by Marriner 

Investments No. 1 Limited and one by TEL Property Nominees 

Limited. 

 30 

 My evidence for these parties largely relies on and reiterates my 

evidence for Scentre New Zealand Limited, submitter 742, to the extent 

relevant to their submissions. 

 

 My appearance in respect of my evidence for Scentre has canvassed the 35 

matters of relevance to these parties around the urban design rule and 

its assessment matters and the floor to ceiling height rule. 

 

 In terms of the remaining submitter specific or site specific issues, I 

note the following:- 40 

 

 So in terms of the Carter Group, Maurice Carter Charitable Trust and 

Marriner Investments Limited evidence, for the reasons set out in 

paragraphs 25.39 to 25.45 of Mr Stevenson’s evidence, I support the 

retention of the retail and office threshold rules for North Halswell and 45 

the revisions to policy 2, which was policy 3 as notified, to the extent 
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that these concern new commercial development at the North Halswell 

Key Activity Centre, and seek to ensure the recovery and future growth 

of the CBD is supported.   

  [3.50 pm] 

 5 

 And for the same reasons I support the refinements to those provisions, 

in the 01 May version, appended to Mr Stevenson’s evidence, or 

rebuttal. 

 

 In terms of the evidence for Marriner Investments No. 1 Limited, I am 10 

in agreement with Mr Stevenson that commercial core zoning, subject 

to the rule proposed to manage the effects of site generated traffic, is 

the most appropriate zoning for 2 Warner Place, and is more 

appropriate than the alternative of industrial general zoning, which was 

notified.   15 

 

 My conclusion is based on the extent of established commercial and 

retail activity which is on the ground, on the southern half of the land, 

approximately 3,200 square metres GLFA in the operative zoning of 

the site.  It is also based on the evidence of Messrs Heath, Milne and 20 

Stevenson for Council that traffic effects on the Waterman and Ferry 

Road intersection were the only matter of concern to providing the 

commercial core zoning that would provide for the retail and office 

activity to the same extent as the Operative Plan. 

 25 

 And the subsequent evidence of Messrs Fuller, Stevenson and Milne 

that traffic effects are able to be appropriately avoided or managed with 

the rule now proposed. And my evaluation of industrial and 

commercial zoning options against the Statement of Expectations in the 

order of the objectives in the Strategic Directions Chapter of section 32 30 

of the Act, as set out in attachment 3 to my evidence. 

 

 In terms of my evidence for TEL Property Nominees Limited, I am in 

agreement with Mr Stevenson that the commercial core zoning is the 

most appropriate zoning for the Merivale Mall carpark, and is more 35 

appropriate than the residential zoning that was proposed as notified.   

 

 So I say that, noting that core zoning will support strategic and 

commercial objectives seeking to support and stimulate commercial 

centres.  Core zoning will not diminish the supply of residential land or 40 

opportunities for intensification, and the amenity and quality of the 

residential environment will be maintained irrespective of zoning, 

given the applicable rules that apply to achieve this outcome, albeit I 

relevantly note that there is no difference between core and the former 

fringe zoning in this particular location on the site.  45 
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 Free to answer any questions.  Thank you. 

 

SJH: Thank you.  Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER  [3.52 pm] 5 

 

MR WINCHESTER:  Thank you.  Are you aware from the Council’s evidence, 

particularly as it related to Mr Sloan’s land at Ferrymead, that there 

was a concern expressed about development of the land and its impact 

on Eastgate? 10 

 

MR PHILLIPS:   That is right. 

 

MR WINCHESTER:  And that was pretty clear from Mr Heath’s evidence and 

also Mr Stevenson’s evidence, wasn’t it? 15 

 

MR PHILLIPS:   That is right. 

 

MR WINCHESTER: And your company advises Eastgate through MPT 

Limited? 20 

 

MR PHILLIPS:   Correct.  

 

MR WINCHESTER: And Ms Seaton has given evidence on behalf of Eastgate.  

What discussions did you have with her in light of the Council’s 25 

evidence about how the Council’s concerns about Eastgate could be 

addressed in evidence, first of all? 

 

MR PHILLIPS:  I would just say from the outset, at the very start of this 

process in terms of when the plan was notified, I declared both clients, 30 

Mr Sloan and Eastgate, the potential for conflicting views, we sought 

clarification and agreement, or clarity from them as to whether they had 

concerns in respect of each other’s positions. 

 

 Eastgate were quite clear that they at that time did not have any 35 

particular interest in Mr Sloan’s property, they were interested in their 

own property as Ms Seaton conveyed, and they were comfortable with 

us proceeding on that basis. Ms Seaton tends to look after matters for 

Eastgate, though I have had involvement with matters in that site, and 

she has provided her opinion and expertise independently of mine. 40 

 

 So in terms of the concerns that have become apparent, as the process 

has progressed, it has not changed my professional opinion in terms of 

the points that I relayed earlier about the activities I believe that 

Mr Sloan is able to operate and to the extent to which that would all 45 
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impact upon Eastgate, and Ms Seaton has been well aware of my views 

as MPT. 

 

MR WINCHESTER:  All right.  So I take it from that answer that there were 

no discussions between you and Ms Seaton about the Council’s 5 

concerns in terms of Eastgate and no directions given by you about 

Ms Seaton’s evidence for Eastgate? 

 

MR PHILLIPS:   No, absolutely not.  That is her opinion. 

 10 

MR WINCHESTER:   Thank you, sir.  

 

SJH:   Another Chinese wall, Mr Phillips. 

 

MR PHILLIPS:  It is, albeit it was an issue we were aware of from the outset, 15 

and we were quite clear to - - - 

 

SJH:  Amazing how many Chinese walls tumble down over the years.  

Ms Huria, any questions? 

 20 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No questions, thank you. 25 

 

SJH:   Judge? 

 

  [3.55 pm] 

 30 

JUDGE HASSAN:  Mr Phillips, just one thing.  You presented a summary in 

regard to matters to do with North Halswell, and you understand that 

that is a matter that the Panel will be dealing with later. 

 

MR PHILLIPS:   That is right. 35 

 

JUDGE HASSAN:   And on that basis questions and cross-examination are for 

that time for those matters? 

 

MR PHILLIPS:   Yes, that is right. 40 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   No, no questions, thank you. 

 45 

SJH:   Anything arising? 
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MS MARKS:   No, sir. 

 

SJH:   Thank you, Mr Phillips, you may stand down. 

 5 

<THE WITNESS WITHDREW [3.55 pm] 

 

 But Ms Marks, we expect this potential conflict to be addressed in 

closing. 

 10 

MS MARKS:   Yes, sir. 

 

SJH:   Ms Wyss?  You may be excused Ms Marks. 

 

MS MARKS:   Thank you, sir. 15 

 

MS WYSS:  Good afternoon. I understand that the Panel first would like to 

address the matter of Mr Percasky’s rebuttal evidence.   

 

SJH:   Well it is not a matter of us, it is the fact that the Council and others 20 

have taken objection.  I am a little surprised as to why and whether they 

are maintaining that position.  There seems to be evidence that could be 

of assistance to the Panel.   

 

MS WYSS:   Yes, and the memoranda that - - - 25 

 

SJH:   Mr Winchester?  Or are you maintaining your position? 

 

MR WINCHESTER:  Well the simple point is that the submitter didn’t submit 

on the specific subject matter to which the evidence has now been 30 

given. 

 

SJH:   It is clarification of land ownership - - - 

 

MR WINCHESTER:   On that basis, sir - - - 35 

 

SJH:   Isn’t that something that we a) should know, and b) is helpful to us? 

 

MR WINCHESTER:   Well that is entirely in your province, sir.   

 40 

SJH:   We will hear the additional evidence, thank you.  

 

MR WINCHESTER:   Thank you. 

 

SJH:   Yes. 45 
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MS WYSS:  Sir, with your leave, I propose not to go through my opening legal 

submissions, they are just very brief, setting out Reefville’s position.  

And to provide some closings.  

 

SJH:   Thank you.   5 

 

MS WYSS:   So I will now call Mr Glen Percasky.   
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<GLEN THOMAS PERCASKY, sworn [3.57 pm] 
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SJH:   Yes, thank you. 

 

<EXAMINATION BY MS WYSS [3.57 pm] 

 

MS WYSS:  Now, can you confirm that your full name is Glen Thomas 5 

Percasky? 

 

MR PERCASKY:   I do.   

 

MS WYSS:   And you are a Director of Reefville Properties Limited? 10 

 

MR PERCASKY:   Yes, I am.   

 

MS WYSS:   And you have prepared a brief of evidence dated 24 April 2015? 

 15 

MR PERCASKY:   Yes. 

 

MS WYSS:   And a rebuttal statement dated 7 May 2015? 

 

MR PERCASKY:   Yes. 20 

 

MS WYSS:   Do you have any corrections to those statements? 

 

MR PERCASKY:   No. 

 25 

MS WYSS:   And can you confirm that these statements are true and correct to 

the best of your knowledge and belief? 

 

MR PERCASKY:   Yes, they are.   

 30 

MS WYSS:   Can you now give a brief summary of your evidence and your 

rebuttal evidence for the Panel and remain for any questions.   

 

MR PERCASKY:   Yes.  It is just a highlight package.  My evidence addresses 

the retail park provisions and the rezoning of the access and swale sites.  35 

I gave evidence in relation to the operation of Homebase and the 

rezoning of the access and swale sites is part of the Residential 

Chapter.  

 

 Regarding commercial retail park provisions, Reefville supports the 40 

Council’s position that the gymnasium is to be permitted activity with 

no activity specific standards in the CRP zone.  Reefville also supports 

the Council’s position on the inclusion of food and beverage outlets as 

permitted activities in the CRP zone with no activity specific standards. 

 45 
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 Urban design. Reefville opposes the imposition of urban design 

standards for buildings or additions over 2000 metres in the CRP zone. 

 

  [4.00 pm] 

 5 

 Existing large format retail development such as Homebase and Tower 

Junction already represent an appropriate blend of design and function.  

To impose restrictive design standards would increase cost and time for 

development and business seeking to establish or expand in the CRP 

zone.  Such restrictions would act as a deterrent for those wanting to 10 

establish in the CRP zone, requiring a resource consent on the basis of 

urban design criteria only adds a further layer of bureaucracy. 

 

 Regarding commercial services.  Reefville opposes that commercial 

services are not provided for as a permitted activity in the CRP.  There 15 

is currently no provision on the tenancy size for commercial services in 

the operative Business Retail Park zone.  I consider that restrictions on 

commercial services in the BRP zone are also inappropriate and will 

only lead to increasing the time, cost and consenting requirements for 

developers and businesses. 20 

 

 New commercial services will require a resource consent to establish in 

the CRP zone as will existing activities expanding or relocating.  This 

will put developers and/or businesses to additional time and cost.  It 

may also lead to issue of re-tenanting as it would be more difficult to 25 

find tenants to fit the existing tenancy size with having to go through 

the consenting process which is off putting for many businesses.   

 

 Commercial services are also required in other areas not just the CBD.  

In my experience commercial services such as hairdressers often 30 

cannot afford the high rents and restraints on opening hours that are 

part of being in a mall.   

 

 Reefville opposes the proposed – this is the rezoning of the access site 

and swale site.  Reefville opposes the proposed zoning of the access 35 

and swale sites as Residential Suburban and requests that the sites be 

zoned CRP as with the rest of the centre.  The swale sites and the 

access sites are essentially part of Homebase and it would be more 

efficient for the zoning to be consistent across the whole site and 

reflective of the underlying and consented land use.  Therefore 40 

Reefville seeks that the swale site and the access sites are zoned as 

CRP and not Residential Suburban. 

 

 Once the accessway is constructed no residential activity will be 

occurring on the access site as this will be part of the wider Homebase 45 

site and is subject to a resource consent to establish and operate a 
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vehicle accessway.  The proposed residential suburban zoning of the 

access site does not reflect the consented and intended future use of the 

site.  The consent was granted on the basis that the effects of the 

activity were no more than minor.   

 5 

 For the swale site under the replacement plan two different zonings are 

proposed across a single lot.  Reefville supports the zoning of the 

northern part of the swale site as CRP but opposes the zoning of the 

southern site of the swale site as Residential Suburban, basically it 

doesn’t work.  Rather the southern part of the swale site should be 10 

zoned CRP given that it is currently utilised as a storm water 

retention/detention basin servicing Homebase and there is no 

residential activity taking place on the swale site. 

 

 Effects on the surrounding residential sites were considered as part of 15 

the resource consents for the sites and during the hearing for the 

residential chapter and are appropriately addressed by rules in the 

commercial chapter.  Thank you. 

 

SJH:   Mr Winchester? 20 

 

<CROSS-EXAMINATION BY MR WINCHESTER [4.04 pm] 

 

MR WINCHESTER:   Thank you.  Now your position, Mr Percasky, is that 

commercial services should be unconstrained at Homebase? 25 

 

MR PERCASKY:   Sorry, I didn’t - - - 

 

MR WINCHESTER:   Is your position is that commercial services activities 

should be unconstrained at Homebase? 30 

 

MR PERCASKY:  I think that Homebase, we have a saying when we 

developed The Palms, “if it ain’t broke don’t fix it”.  It works very well 

as does Tower Junction and if something works well, is successful why 

restrain it just to protect the central city? 35 

 

MR WINCHESTER:   All right.  So your understanding is that the Council is 

concerned about commercial services because it is seeking to protect 

the CBD, is that correct? 

 40 

  [4.05 pm] 

 

MR PERCASKY:   Well it has been for the last 25 years. 

 

MR WINCHESTER:   I see.  In the context of this Replacement Plan do you 45 

understand that that remains the Council’s concern? 
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MR PERCASKY:   To protect the central city? 

 

MR WINCHESTER:   Yes.  In terms of the location of commercial services at 

- - - 5 

 

MR PERCASKY:   I have not had close involvement the last two or three years 

but nothing seems to have changed. 

 

MR WINCHESTER:   Okay.  Now you talk about your paragraph 22 and I 10 

think in your summary of evidence about concerns about commercial 

services being part of a mall.  Are you aware that in terms of how this 

plan operates, commercial services activities can locate as of right in 

local centres and suburban shopping areas? 

 15 

MR PERCASKY:   Yes but outside, if I understand, outside of Homebase and 

say Tower Junction, just taking the two or three that we have, they 

cannot afford to locate in a mall, and the hours are oppressive, the 

length of trading, and also the corner shops which have been 

developed, parking is very restricted.  So somebody has to park 20 

probably 100 metres away and walk, whereas at Homebase they can 

pull up right outside the door and go into a hairdresser and the 

hairdresser, eg is phenomenally successful at Homebase.   

 

MR WINCHESTER:   All right.  Do you think then, bearing in mind what the 25 

Plan says about the purpose of a zoning such as that applies to 

Homebase which is commercial retail park, that it would be appropriate 

that there was some sort of cap or restriction on either tenancies, size of 

individual tenancies or total gross floor area for commercial services? 

 30 

MR PERCASKY:   Are you talking up or down, or both? 

 

MR WINCHESTER:   Either.  Or perhaps both.   

 

MR PERCASKY:   No because retail is evolving and I do not think the 35 

Council understand this, that the box centres like Tower Junction and 

Homebase are an evolution of the malls and they serve a different 

purpose, and that again with the design criteria.  We purposely did not 

build it to look expensive, and we can probably argue that you will 

make it, if we build another block, you will make us build it to look 40 

expensive, but it is not part of our, how we want to present to the 

public.  Malls are capturing a different type of public than we are. 

 

MR WINCHESTER:   Right. 

 45 
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MR PERCASKY:   And there should not be any restrictions because you are 

lucky enough to get who you can get. 

 

MR WINCHESTER:   I see.  And that same issue applies to other centres, say 

specifically identified suburban centres and neighbourhood centres, 5 

does it not?  Everyone is lucky to get who they can get. 

 

MR PERCASKY:   Yes, I think they are but you would have to be more 

specific.  Smaller suburban centres not attracting – probably the bulk of 

their tenancies might be 150 to 200 metres.   10 

 

MR WINCHESTER:   Okay.  And the fundamental purpose of establishing an 

area such as Tower Junction or Homebase was for big box retail was it 

not, that was its reason for being? 

 15 

MR PERCASKY:   Yes, as I understand it. You representing the Council 

would understand that probably better than me. You designated land on 

Moorhouse Ave about 30 years ago for the purpose of big box and 

(INDISTINCT 3.57) was one of the first in Christchurch to take that 

up. 20 

 

MR WINCHESTER:   All right.  Now I want to ask you some questions about 

the urban design rules for your particular zone at Homebase.  Your 

motivation is to attract significant numbers of people to Homebase.  It 

is a big box format and you want to get a lot of people turning up in 25 

cars? 

 

MR PERCASKY:   Yes. 

 

MR WINCHESTER:   Yes.  So in terms of that environment you would agree 30 

that whether you like it or not there is going to be a lot of people 

exposed to that environment and to the way it looks. 

 

MR PERCASKY:   Just pro rata it.  In a mall, if you take a, say, just take a 

200 metre shop, you might have five or six staff in there, because the 35 

ratio of people going to a mall is probably four to five times what it is 

in a big box centre.  People go to big box centres for a specific reason.  

They have in mind Bunnings, for instance, and the husband says, 

“Look, I’m going to buy a drill”, wife says, “I will come with and I’ll 

look in Freedom and we’ll have a coffee after it” but with the malls, 40 

they will go to the mall for Saturday, for the day, it is an outing. 

 

  [4.10 pm] 

 

 Malls are the old village centres and again it has been a fight to get the 45 

Council to realise this, where a big box centre is a destination so for 
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sales the ratio of people would probably be a quarter to a third at the 

Homebase what it is at The Palms. 

 

MR WINCHESTER:   Sure, I think my question really was, it is a lot of people 

turning up to places like Homebase and there is the potential for 5 

environmental effects in terms of the way the buildings look, is it not 

sensible to impose some sort of control to ensure a minimum 

environmental quality? 

 

MR PERCASKY:   What is your standard?  Is it Homebase?  Is it Tower 10 

Junction?   

 

SJH:   You are being asked the questions, you are to answer them, 

Mr Percasky. 

 15 

MR PERCASKY:   Sorry, sorry. I think as I said, Tower Junction and 

Homebase I think are great.  Now I might be off the track, we created 

something as I said did not look too expensive but it is successful.  I do 

not see anybody being offended by it. 

 20 

MR WINCHESTER:   So majoritively it is part of the charm, the way it looks?  

It is a simple format and that is part of its charm and attraction? 

 

MR PERCASKY:   Also I think greater than that to the likes of Bunnings, The 

Warehouse, Mitre 10, supermarkets, they have a distinctive look and, 25 

for example Bunnings and The Warehouse, they built it like a barn and 

the idea of it screams cheap, “hey, we are inexpensive”.  Now if you 

were to doll it up and put windows then a) it would be more expensive 

but b) it would look more expensive and I think that is wrong.   

 30 

 You are imposing your wish list, somebody who does not understand 

retail, on Bunnings say, for instance, who are probably the best retailers 

in Australasia, and The Warehouse which is probably the second best 

retailer of Australasia, and you are going to tell them how to set up 

their buildings and how they should be.  That is my opinion. 35 

 

MR WINCHESTER:   Thank you for that.  Now, in terms of the way that the 

urban design criteria apply and they are set out in 5.8.1, you understand 

that they are not standards to be met, they are matters to be considered? 

 40 

MR PERCASKY:   Yes, but is there - - - 

 

MR WINCHESTER:   No, I am asking the questions and you are answering 

them. 

 45 
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MR PERCASKY:   I have been involved with zoning the mall and before that 

we put the first building on Moorhouse Ave in the new business zone, 

bulk business.  It has always been extremely difficult and as time has 

gone on, The Palms was more difficult and Homebase even though it 

was smaller was more difficult, it just keeps adding layers of 5 

bureaucracy and cost, you should be promoting development. 

 

MR WINCHESTER:   All right, turning to the zoning of the access and swales 

sites, now these sites are shown in your appendix C and appendix D.  

Now, if we look at appendix C first, it is correct, is it not, that the 10 

swales site that you are seeking to have rezoned is immediately to the 

west of the access site and so - - - 

 

MR PERCASKY:   It is south, is it? 

 15 

MR WINCHESTER:   Well 119A. 

 

MR PERCASKY:   We are saying half of it is in, sorry, yes, it is. 

 

SJH:   119A. 20 

 

MR WINCHESTER:   119A, yes. 

 

MR PERCASKY:   Yes. 

 25 

MR WINCHESTER:   And so the ultimate outcome from your perspective 

would be to have that red zoning also on 119A and the access leg and 

you would leave number 119 there at the front surround? 

 

MR PERCASKY:   Yes, well the 121 is the photo I am seeing here which will 30 

be a driveway anyway.  That will be part, obviously, and if anybody 

looks at it nobody is going to say it is part of the residential area, they 

are going to say this is an access way into Homebase. 

 

  [4.15 pm] 35 

 

 The other one, 119A, it stands to reason that the piece that is partially 

in the Bunnings, needs to be zoned because it is sitting there as 

residential when it has a commercial building built on it, so that does 

not work.  Now the problem is, if you rezone that, the other section – 40 

the other half of that section is only 250 metres maybe – the Council 

itself will  not allow a section to be 250 metres. 

 

 So it is a bit of problem, is it not, because either that stays residential 

with the Bunnings built on it, which is probably not correct, but if you 45 
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cut it half, what do you do with the other one, because your Council 

yourself, you won’t allow that to be a section because it is too small. 

 

MR WINCHESTER:   Well, I just want to say, “I am not the Council”, I am 

the Council’s lawyer, so - - -  5 

 

MR PERCASKY:   Yes. 

 

MR WINCHESTER:   - - - let us not speculate about what I am doing, let us 

just focus on the questions please, now in terms of the - - -  10 

 

MR PERCASKY:   But what you are saying – sorry – is the house sort of an 

island in that - - -  

 

MR WINCHESTER:   Yes. 15 

 

MR PERCASKY:   Well there is the option that we could cut that driveway off 

and give it back to the house, so that it would become an L shape rather 

than a U shape. 

 20 

MR WINCHESTER:   I see. 

 

MR PERCASKY:   And that would not be difficult. 

 

MR WINCHESTER:   Okay. So, as I understand it, 119A is already in use as a 25 

swale site? 

 

MR PERCASKY:   Yes. 

 

MR WINCHESTER:   Right. 30 

 

MR PERCASKY:   Yes. 

 

MR WINCHESTER:   And in terms of the access leg, what is your timing on 

actually giving effect to your resource consent? 35 

 

MR PERCASKY:   We decided that, that where it enters the Homebase, it is 

not quite as good as it could be for safety, and we have just had a safety 

audit on it, and we have come up – like we have pulled about four or 

five different designs, because trucks cross there and we have pulled 40 

about four or five different designs that we have shown to Bunnings 

and we are talking with others, the managers and different people to 

decide – as soon as we decide which is the best then we will go ahead 

with the driveway. 

 45 
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MR WINCHESTER:   I suppose my question is, what is the certainty you are 

actually going to use this access leg? 

 

MR PERCASKY:   Well the reason we had to have the access is because the 

Bunnings – the whole centre is too successful, and Saturday and 5 

Sunday, the main exit at the traffic lights there is too much banking up 

of cars, and this is going to ease it. 

 

MR WINCHESTER:   And so, in the meantime if you get the rezoning you 

understand that that means that you can use it for all sorts of purposes 10 

potentially associated with commercial retail park, not just - - -  

 

MR PERCASKY:   Yes, but I can tell you - - -  

 

MR WINCHESTER:   - - - access. 15 

 

MR PERCASKY:   - - - it is going to be a road. 

 

MR WINCHESTER:   All right. 

 20 

MR PERCASKY:   It has to be a road, and I would put a bond on it, 10,000 – a 

$100,000 to tell you it is going to be a road. 

 

MR WINCHESTER:   Thank you, Mr Percasky. 

 25 

MR PERCASKY:   It has to be a road. 

 

MR WINCHESTER:   Thank you. 

 

MR PERCASKY:   Yes.  30 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 35 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, I suppose – the only question, Mr Percasky is, why do 

you need it zoned if you can do what you want to do under your 

consent? 40 

 

MR PERCASKY:   My experience has been - - -  

 

MS DAWSON:   This is the access way sorry I am talking about, the access - - 

-  45 
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MR PERCASKY:   Sorry? 

 

MS DAWSON:   I am talking about the access way. 

 

MR PERCASKY:   Yes, you’re talking about the - - -  5 

 

MS DAWSON:   The access, yes. 

 

MR PERCASKY:   The 121? 

 10 

MS DAWSON:   Yes. 

 

MR PERCASKY:   Briggs Road. My experience has been in the past, and 

when departments did, it was all over the place, we had a bit of 

business parking and a bit of everything, and whenever we went to do 15 

something or to may be make a slight modification, it become so 

complicated. And so the fact that residential is being used as a 

commercial access way, the whole thing reeks of complications in the 

future if we had to go back to the Council for anything. 

 20 

 It is just – it will cease to be a residents, it will become a driveway, and 

it will be – anyone look at it from an aerial map and so, “Well that is 

part of Homebase”, that is just my, my (INDISTINCT 4.31). 

 

MS DAWSON:   But the activity that was assessed at the time your resource 25 

consent was cars presume-, well trucks driving up and down that 

driveway - - -  

 

MR PERCASKY:   Cars. 

 30 

MS DAWSON:   Cars - - -  

 

MR PERCASKY:   Yes. 

 

MS DAWSON:   - - - driving up and down that driveway - - -  35 

 

MR PERCASKY:   Yes. 

 

MS DAWSON:   - - - with residential zoning each side of it, so that particular 

aspect presumably was assessed and you got consent or that activity - - 40 

-  

 

MR PERCASKY:   Yes. 

 

MS DAWSON:   - - - so, but now you want to be able to do any commercial 45 

activity on there without further assessment. 
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MR PERCASKY:   There will not be any room left. The road will take up 90% 

of the - - -  

 

MS DAWSON:   So why do you think you’re going to want to have to change 5 

it then? 

 

  [4.20 pm] 

 

MR PERCASKY:   Well it is, the re-zoning is happening at the, like, this 10 

whole plan is in, it is an obvious time, like the other section where it 

pokes into the Bunnings, it was part of our original resource consent, 

but you only have to look at it to say “well, it does not look right”, and 

it does not reflect the nature of the site and once that road is in there, 

nobody is going to think that that is a house – it is going to be a, it is 15 

the entrance way to the mall – it is going across residential. 

 

MS DAWSON:   Yes, yes, all right, thank you, no more, thank you. 

 

SJH:   Judge? 20 

 

JUDGE HASSAN:   I suppose I have only got one question, Mr Percasky, just 

in light of your answer to Mr Winchester, that last answer – do I take 

from that, that were you to get a re-zoning here, you would not have an 

issue with it being, this property being tagged as an access for the 25 

convention centre?  

 

MR PERCASKY:   Absolutely not at all.  It is an access and it will be an 

access, and it has to be, yes. 

 30 

JUDGE HASSAN:   Does that also apply to the swale area, given that you need 

to use that for a swale? 

 

MR PERCASKY:   The 119A? 

 35 

JUDGE HASSAN:   Yes. 

 

MR PERCASKY:   Yes, well you cannot tag that as an access way, what you 

are saying is you would tag it is as a swale area – it already is.  There is 

a section, I think there is a section 37 to tie to the main pass as a swale 40 

area, I think that is the case, yes. 

 

JUDGE HASSAN:   Thank you.  No further questions. 

 

SJH:   Mr Mitchell? 45 
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DR MITCHELL:   No thank you, sir, I have no questions. 

 

SJH:   Mr Percasky, just on the urban design, the exchange you had with 

Mr Winchester, your view is really it is best left to the developers?  

Would that sum up your view of it? 5 

 

MR PERCASKY:   Yes.  I think Christchurch is developing beautifully, but I 

think it is the developers that are developing it, not the Council - - -  

 

SJH:   Well beauty is in the eye of the beholder, so be careful about that one. 10 

 

MR PERCASKY:   Yes, it is a very modern.  I like what, on the whole, I like 

most of what is happening, and I think the Council should be there for 

controls, but nobody understands retail – a good development, retail is 

an art form, it is at the very least it is a science, and I understand retail 15 

and so do a few people, but I do not think it is the Council’s area of 

expertise. 

 

SJH:   Okay, thank you.  Anything arising?  Sorry, I forgot you, 

Mr Winchester. 20 

 

MR WINCHESTER:   Yes, nothing from me, sir, I have had of Mr Percasky. 

 

SJH:   Thank you, thank you, Mr Percasky.  You may stand down and we will 

adjourn until 10.00 am on Friday morning. 25 

 

MR WINCHESTER:   Yes, sir, and Ms Scott will be appearing in my place 

with your leave. 

 

SJH:   Sorry, before you go, Mr Percasky, one of the panel members- - - 30 

 

JUDGE HASSAN:   A residual question. 

 

SJH:   A residual question, if you could just come back in. 

 35 

MS HURIA:   Sorry to drag you back, Mr Percasky.  The thought just occurred 

to me, and I did not see it here, but I might have missed it, I am 

assuming that you own that building?  The residential building that you 

are looking to put this one line- - - 

 40 

MR PERCASKY:   Yes, we own the three buildings, we own 119, 121 and 

123. 

 

MS HURIA:   Thank you very much, sorry. 

 45 
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SJH:   I suppose, just while you are there, the 117, it is not apparent when you 

drive past it – it looks residential, but has it got a motoring business or 

something on the back? 

 

MR PERCASKY:   Well I only realised that looking at it – it looks like a car 5 

sales, does it not? 

 

SJH:   Be interesting to know what resource consents were on it. 

 

MR PERCASKY:   I have the feeling that it is just residential, and he just 10 

happens to either have a lot of children, because I saw a motor home in 

the back as well in the photo, and I just think he accumulates. 

 

SJH:   I have seen there are a lot of cars parked in the front, but I have never 

noticed the bit down the driveway going past.  Okay, that was just- - - 15 

 

MR PERCASKY:   I am 100 percent sure it is residential. 

 

SJH:   That was just being nosey.  Thank you.  We will adjourn until 

10 o’clock on Friday morning and Ms Scott, that is fine. 20 

 

<THE WITNESS WITHDREW [4.24 pm] 

 

MR WINCHESTER:   Thank you, sir. 

 25 
MATTER ADJOURNED AT 4.24 PM UNTIL 
FRIDAY, 22 MAY 2015 


