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DAY 13 – 23 APRIL 2015 

 

RESUMED [10.02 am] 

 

SJH: Good morning, thank you. 5 

 

 Yes Ms Appleyard. 

 

MS APPLEYARD:  Sir, just before I start I just wanted to quickly address 

Transpower and Orion, you will see that Mr Beatson is down to give 10 

submissions later on this morning. 

 

 Transpower and Orion have, as between themselves, reached 

agreement and I can outline what that is.  I just want to discuss with the 

Panel how we handle that. 15 

 

 You might recall that Transpower’s submission sought a 12 metre 

corridor in respect of all of its national grid infrastructure - - - 

 

SJH: All the national grid infrastructure? 20 

 

MS APPLEYARD: Yes, sorry, the national grid infrastructure regardless of 

size. I do not know if you had a chance to look at Mr Beatson’s 

evidence yet, but they have now proposed a 12 metre corridor for 220 

and 110 kV but for its 66, they are now proposing 10. 25 

 

 The agreement that has been reached with Orion is that the 10 metres 

could also apply to Orion’s 66 kV infrastructure, and they have people 

to rely on the evidence that Mr Beatson has now put in by affidavit 

which I think he is going to seek leave to file in respect of the 10 30 

metres for the 66 kV, so that seems to be relatively settled. 

 

 In respect of the 33 kV and the 11 kV lines relating to Orion, Orion 

wishes to now amend its relief to seek a five metre corridor in respect 

of the 33 kV and 11 kV and I understand that Transpower does not 35 

have a view on that at all, as the number is different from the national 

grid number. 

 

  [10.05 am] 

 40 

 It just raises an issue about whether the Panel is going to need some 

additional evince from Orion from Mr Watson to explain how he got to 

the five metres, and how we do that. 

\ 

SJH:   Right.  The other thing, has it been discussed with the Council? 45 
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MS APPLEYARD:  No, it has not, this has only happened, this happened this 

morning effectively. 

 

SJH:   No, we understand that. 

 5 

MS APPLEYARD:  I am just trying to put it altogether at the moment and then 

I have got a plan to try and draft a rule while I am here, so it is all a bit 

- - -. 

 

SJH: So Ms Scott, you are not really in a position to advise us then what the 10 

Council’s position would be on this, or are you? 

 

MS SCOTT:  I can assist to an extent, sir, in the closing submissions that have 

been filed, the Council’s position is that it is not philosophically 

opposed to the relief that Orion is seeking in terms of the corridor but 15 

its concerns were to do with the evidence that it was seeking to rely on 

to obtain that protection. 

 

 Following from what my friend, Ms Appleyard is saying, about relying 

on Transpower’s evidence, if that is the case, then I cannot see the 20 

Council have any objections to that but I would of course, need to seek 

instructions. 

 

SJH: Well, would it be appropriate then that we get another affidavit on the 

matters, the five metres and suchlike from Mr Watson, but reserving a 25 

right to the Council if they take objection to it, to file an affidavit in 

response? 

 

MS SCOTT:  Yes, that was what I was going to suggest. 

 30 

SJH: Panel, are you happy with that. 

 

MR……….:   Yes, that is sensible. 

 

SJH:   Are you happy with that Judge. 35 

 

JUDGE HASSAN:  Yes, that is sensible. 

 

SJH:   So that would cover the expert evidence around the corridor widths and 

the reasons for it? 40 

 

MS APPLEYARD:  Yes, but we will rely on Transpower’s evidence for the 66 

kV and Mr Watson will put in some further evidence for that.  

 

SJH:   And part of that is the additional evidence that Mr Beatson has filed- - - 45 

 



 Page 1540 

  

Ch14: Residential (Part) Commenced 31.03.15 

MS APPLEYARD:   Yes. 

 

SJH:   - - - without leave? 

 

MS APPLEYARD:   Yes. 5 

 

SJH: So presumably he will be seeking leave when he arrives. 

 

MS APPLEYARD:  Yes. 

 10 

SJH:  All right, well then in relation to that we note that Transpower’s position, 

sorry Orion’s position in relation to the 66 volt, is it kV - - - 

 

MS APPLEYARD:   kV. 

 15 

SJH:    - - - kV is to rely on Transpower’s additional evidence which they are 

seeking to file and that in relation to the lesser lines, Mr Watson will 

file an additional affidavit within 48 hours? 

 

MS APPLEYARD:   Yes. 20 

 

SJH:   Seeking approval of a five metre corridor and will give expert evidence 

as to the reasons? 

 

MS APPLEYARD:  Yes, and there is just one other practical matter.  The maps 25 

at the moment just identify lines and do not distinguish between 66, 33 

and 11s, so that is going to have go through and identify this so it is just 

going to take a wee bit of tidy up. 

 

SJH:   And that – all right, well let us come back to that one, and that if there is 30 

objection from the City to that evidence, they may respond a further 48 

hours later? 

 

MS APPLEYARD:   Yes. 

 35 

SJH:   Now in relation to the maps, the Orion and the City may file by consent 

an agreed map setting out the details of the lines that is not currently 

available to the Panel. 

 

MS APPLEYARD:   Yes. 40 

 

SJH:   All right. 

 

MS APPLEYARD: Yes, thank you.  I am about to start by submissions for 

CIAL but I have told Mr Watson to be here so he may arrive in the 45 

middle of it, so I just may have to tell him he is not - - - 
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SJH:   Yes, that is all right. I am sorry, actually, I have left my bundle of legal 

submissions in a folder, in an Eastlight folder on my desk.  You may 

start Ms Appleyard while that is being - - - 

 5 

MS APPLEYARD:   I have got additional copies if that - - - 

 

SJH:   No, no, no, most of these submissions, we only got them this morning 

and read them rather quickly. 

 10 

MS APPLEYARD:  Yes, I was just about to address that I understand you have 

probably got five or six sets, and you will have had them since this 

morning, we have got limited time, I am just asking the Panel, I think 

the answer is you have only had a chance to read them quickly as to 

whether you want us to go through laboriously - - - 15 

 

SJH:   The answer is extremely quickly. 

 

MS APPLEYARD:   Extremely quickly. 

 20 

SJH:   In my case anyway, I cannot speak for everyone. 

 

MS DAWSON:  We have read them quickly, we do not want you to go through 

them quickly. 

 25 

MS APPLEYARD:  I have a tendency to do that.  Just in relation to the Airport 

then, also filed last night was an affidavit from Mr Day attaching some 

additional material that the Panel had requested.  I do not pretend to be 

an expert in any of the matters that are attached to Mr Day’s affidavit - 

- - 30 

 

SJH:    Well, for myself, I have not read that yet but it is in accordance with 

what we agreed so we will read it and matters arising can come back. 

 

MS APPLEYARD: That was the point, if Mr Day is to be made available 35 

again, I will make him available to you, I am just conscious that the 

raw data behind the line was requested, it is provided, but I cannot 

make head nor tail of it, so I am not expecting the Panel to be able to 

make head nor tail of it, so there may be a need for him to come back 

and answer questions if those arise. 40 

 

  [10.10 am] 

 

SJH:   If that was thought to help. 

 45 

MS APPLEYARD:  Pardon? 
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SJH:   If that was thought to help. 

 

MS APPLEYARD:  If that was thought to help, well the Panel can indicate 

whether they think that is going to be helpful or not. So turning to the 5 

legal submissions which were filed, I think, would be today, I do not 

think yesterday, so if there are any errors or matters you are wanting to 

interpolate you will have to forgive me for that. 

 

 And these submissions start probably in a fairly unusual place and that 10 

is in clarifying or articulating properly the relief that CIAL seeks from 

the Panel. 

 

SJH:   Just before you go on, just one factual matter. Within the 50 dB contour, 

are there any areas at the moment that fall into the medium density? 15 

 

MS APPLEYARD:   No. 

 

SJH:   No, so there are no KACs for example? 

 20 

MS APPLEYARD:   No. 

 

SJH:   But there might be a neighbourhood - - - 

 

MS APPLEYARD:   No, that was not in a neighbourhood centre, so there is no 25 

- - - 

 

SJH:   What about the BP service station? 

 

MS APPLEYARD:  Well, it is not in the CBD. 30 

 

SJH:   Is that not a neighbourhood - - - 

 

MS APPLEYARD:   Sorry, the? 

 35 

SJH:   The BP service station on the corner. 

 

MS APPLEYARD: No, I do not think – the policy talks about larger 

neighbourhood centres and - - - 

 40 

SJH:   Right. 

 

MS APPLEYARD:   - - - I - - - 

 

SJH:   So that does not fall into that, Fendalton New World? 45 
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MS APPLEYARD:  And this would actually be one of the issues - - - 

 

SJH:  Fendalton New World? 

 

MS APPLEYARD:   No, I do not know. 5 

 

DR MITCHELL:   It is close. 

 

MS APPLEYARD:   Yes. 

 10 

SJH:   But that would be the only one if it did fall within the - - - 

 

MS APPLEYARD:  Just by, just by – we tried to argue that the Airport should 

be a KAC, the Airport itself, at the RPS Hearings, and the Regional 

Council were very opposed to that, and the reason it is not a KAC is 15 

because there is a contour around it, and you have limited the density 

and therefore these centres have not developed and that is the reason 

why they have not developed, is because of the constraint that is there, 

so that is the reason for it. 

 20 

 So it is the historical reason really as to why we have got under the 

contours is the lower density living zones and rural zones and that is 

how we have kept the numbers of people exposed to Airport noise to a 

minimum.  It was a mixture of effectively those lower density zones. 

 25 

 Now rural is obviously the lowest but the living zones that are there at 

the moment are at the lower end of the choices - - - 

 

MS DAWSON: One of the reasons that we are interested, I am anyway, 

although there may be no RMD zone in those contours at the moment - 30 

- - 

 

MS APPLEYARD:   Yes. 

 

MS DAWSON: - - - and the one, the large neighbourhood centre maybe, if that 35 

is what Fendalton Mall is for example, could potentially be one of the 

areas where the Crown is asking for more RMD zoning, so it is not 

only where it is now, but where it is potentially being asked to be.  So 

we would just be interested if there is any possibility of an RMD zone, 

say within 800 metres distance of a KAC or a large neighbourhood 40 

centre. 

 

MS APPLEYARD:   I think Mr Bonis – I think Mr Bonis had a map indicating 

where those zones were and they were not – certainly on the CCCs 

version of events, they were not within the contour but I will need to 45 
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check where they would like those to be.  Whether it can be the Crown 

- - - 

 

MS DAWSON:   The Crown request. 

 5 

MS APPLEYARD:   - - - comment on that but yes. 

 

SJH:   See outside of that, if we were contemplating in accordance with the 

Crown request, we would have to re-notify but the Crown request, I 

think, is predicated on the basis of the existing criteria, is it not? 10 

 

MR RADICH:  Yes, sir if I can just clarify, but the Crown request is 

effectively to say it is predicated on the existing criteria plus, of course, 

the availability of infrastructure on the basis that if the Panel was so 

minded, one of the options in terms of the suite of things that are 15 

available, would be to say if the Panel agrees, there need to be more 

that as part of this process, the Council should go away, look at the 

locational criteria, look at its infrastructure ability right now and 

proposed, because only it knows that, and then come back to the Panel 

with notification proposals further. 20 

 

SJH:   Yes. 

 

JUDGE HASSAN:  Mr Chairman, one thing in that regard that would appear to 

be a live issue for us to work our way through and the Council do doubt 25 

think about this, is in the transition zones which the Council have 

notified, it is the Barrington area which is a very large area. 

 

 We have heard quite a bit of concern from locals around inadequacies 

of infrastructure, and if that is the position, that the infrastructure is not 30 

up to the game, Ms O’Brien’s evidence only addresses it for 

intensification rather than transition, so you know, does the accounting 

still work and does that put pressure on the criteria, in other words, if 

there is insufficient capacity given capacity constraints, does it mean 

that we have to look, for instance, at the criteria around distance from a 35 

key activity centre in order to provide capacity where there is 

infrastructure with sufficient capacity? 

 

  [10.15 am] 

 40 

MR RADICH:  Yes, I understand the point, your Honour, I am speaking a bit 

out of turn, and I will come to this in closing, but I think the Crown’s 

position is that that is certainly an option.  What it would not want the 

case to be is for there to be no further provision made as a result of 

infrastructure constraints because the constraints are temporary as has 45 

been given in evidence, it is evolving that the Council is endeavouring 
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to be adept at matching its infrastructure upgrades with planning 

provision, and if there was – given that this plan lasts for 10 years and 

of course, we are looking for intensification and enabling provisions 

beyond that, intensification provision, even if infrastructure capacity is 

not there right now, is something that the Crown would ask provision 5 

to be made for, and I will be addressing that a little further. 

 

SJH:   I think we understand that. 

 

MR……….:   I think probably everybody has been surprised and nobody 10 

knows the infrastructure problems that are addressing the citizens in 

Christchurch - - - 

 

SJH:   The level of constraint, but we will come back to that because we have 

put both the Crown and Council on notice that we want some more 15 

information in closing than perhaps we have got - - - 

 

MR RADICH:   I understand, sir, yes, thank you. 

 

SJH:   All right, Ms Appleyard. 20 

 

MS APPLEYARD:  Just on that, because that is relevant with CIAL’s case as 

well. CIAL’s case is and had always been that there are costs for people 

disposed to noise areas, so do not do it unless we are at the point where 

we have run out of the ability to do it anywhere else. 25 

 

 As we read the policies then, there are targets for intensification but 

they are focused around the KACs, the CBD and the greater 

neighbourhood area. So and unless and until we arrive at the point, 

there is evidence in front of us that we have run out of available land 30 

free of constraint of Airport noise, why would you do it. 

 

 And we say that just that evidential basis is missing. 

 

 And the Airport has always accepted that if the City Council was on its 35 

doorstep one day and says we have got this intensification targets to 

meet, we have done our best everywhere else to avoid your contour, but 

we have just run out of land so we now need to make this compromise 

and the day has arrived, the Airport will suck that up, and that was the 

evidence that we expected to see.  We expected to see we have got to 40 

make these intensification targets and we just cannot do it anywhere 

else, but that is not the way the case has been put by the City and that 

really is the nub of the problem. 

 

 And if there was evidence to show that we are at the point of having to 45 

make compromises in terms of trade-off and we are now having to go 
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into the area where there has previously been a policy of avoidance and 

increasing intensification in there because we cannot meet the targets 

elsewhere, then that’s the difference. 

 

SJH:   I suppose there is an issue here, if there is no RMD zoning within your 5 

contours and you are saying that you are quite happy for people to 

develop, as they have always been entitled to in that zone, it is a bit of a 

storm in a teacup. 

 

MS APPLEYARD:  Yes. 10 

 

SJH:   Quite a dramatic one on occasions. 

 

MS APPLEYARD:  But the difference is that we are happy to preserve the 

intensification opportunities that those people living in those Living 1 15 

and Living 2 zones have now, and including what we say, there are 

quite significant opportunities for intensification introduced pretty 

recently in 2013 that had not been taken up, but the City Council would 

extend that further, so the two choices that you are faced with here, are 

the CIAL’s which is just hold the line at the intensification 20 

opportunities that were introduced through the LURP in 2013, and I 

have given you an example of what Mr Hardie could do. 

 

 Or go further to the intensification opportunities that the City and the 

Crown, well City in particular, would want you to put into these zones 25 

and we say that when you are faced with those two choices, one which 

is less and one which is more, you go to the end of more when you 

realise that you have reached the point that you cannot reach targets 

without starting to increase intensification within the contour, and until 

we reach that point, or we have got evidence we reach that point, we do 30 

not need to make that compromise. 

 

MS DAWSON:  I think it would be helpful when we are talking to be very 

clear when we are talking about the RS and RSDT zones, the Living 1 

and 2s and the RMD, Living 3, because they are completely separate 35 

issues. 

 

MS APPLEYARD:   Yes. 

 

  [10.20 am] 40 

 

MS DAWSON:   One is where would more provision be made for RMDs, if 

any, and would somewhere within the criteria, 800 walking metres of 

Fendalton Mall ever come within the contour and that is one thing and 

that has got a whole new process to go through.  The main question that 45 

you are addressing us on is the other zones, what was living 1 and 2 
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and now is RS and RSDT, is that additional intensification 

opportunities within those zones that - - - 

 

MS APPLEYARD:   Provided over and above the - - - 

 5 

MS DAWSON:  Provided over and above where the operative plan got to 

through the LURP. 

 

MS APPLEYARD:   Yes, and it is that different between the operative plan 

and what the City is proposing for the existing living zones which is in 10 

issue and it is really the minor dwellings and the multi-units and those 

things that Mr Bonis and - - - 

 

MS DAWSON:   Is red in the - - - 

 15 

DR MITCHELL:   And the red ones. 

 

MS APPLEYARD:  And I just apologise because we obviously did not do a 

very good job of articulating this. We say that the LURP and the policy 

6.3.4 supports this, introduce further intensification opportunities, they 20 

have not been taken up.  Mr Hardie is an example of this. We are not 

seeking to take those off people, they are there, they are obviously 

consistent with the policy because they went in at the same time as the 

policy.  The area of contention is the further intensification, the red 

matters, that the CCC would add over and above what was introduced 25 

through the LURP and that is the area in issue. 

 

JUDGE HASSAN:   Ms Appleyard, just in that area, what would really help 

my thinking is my perception of that versus for instance, say, a lurch 

towards RMD from an RS to an RMD, I can understand that as being a 30 

big difference.  I am wondering about the transition zone and how big a 

difference that is.  Where I am struggling is it just seems to me that the 

difference between what could be done now in the RS zone, given that 

Mr Bonis’ concession is it is not just what is there it is what could be 

done. 35 

 

MS APPLEYARD:   Yes, and that - - - 

 

JUDGE HASSAN:   Potentially could be done and I think even on the basis of 

that policy remaining in and the plan being changed to allow more, I 40 

am not sure about that, versus what can be done under – I find it 

difficult to see that, it seems like rats and mice, it seems like marginally 

nothing but maybe you can assist in sort of helping me understand what 

that marginal difference is between in that RS zone, for instance, 

between now and - - - 45 
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MS APPLEYARD:  They would be better questions for mister – and to be 

blunt we talked about Mr Bonis’ policies being tortuous, it is difficult 

to translate the living – this is the difficulty he has had in trying to 

translate what is in the operative plan which is drafted differently to 

what is there now.  As I understand it the matters in issue are the minor 5 

dwellings and he has calculated in his evidence how many more minor 

dwellings you could get and how many more people and the multi-unit 

– those are the ones that are of - - - 

 

SJH:   That is the 183 between now and when? 10 

 

MS APPLEYARD:   The 183 people annoyed so I think the number is 900-odd 

so it is the 10 percent. 

 

SJH:   Yes. 15 

 

MS APPLEYARD:   So that is just the minor dwellings, that is not the multi-

unit potential as well.  Now, he accepts that they are not double dipping 

because you wouldn’t count them both, someone has got to choose to 

do one or the other, but it is really those things that are the problem. 20 

 

 And the intensification opportunities that Mr Hardie came along and 

explained to us, we don’t have a problem with that.  And I have set out 

in the submissions what Mr Hardie could in fact do.  He could in fact 

subdivide and put four units on there. 25 

 

JUDGE HASSAN:   And if we look the four units versus the multi-units it 

seems – does it come back to about 183 or 200 or so potential - - - 

 

MS APPLEYARD:   Highly annoyed, so the numbers but just - - - 30 

 

JUDGE HASSAN:   Assuming the Taylor Baines - - - 

 

MS APPLEYARD:   Just on the minor dwellings, so putting aside the multi-

units, just on the minor dwellings that number is about 982 I think, I am 35 

going off the top of my head, and then he has assumed that a 

percentage of those would be highly annoyed.  That doesn’t take into 

account the multi-units, so it is that potential that is the problem. 

 

MS DAWSON:   But it is still about 100 or so or 200, it is in the hundreds as 40 

opposed to any more than that? 

 

MS APPLEYARD:   Yes. 

 

MR SAX:   Mr Chairman, I think, Ms Appleyard, it is a little wider certainly 45 

from my thinking.  I think what earthquakes have taught us there is 
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good land to build things on and there is land that is not suitable.  A lot 

of the intensification I would categorise as fairly unsuitable.  One of the 

features about the airport territory is that it is virtually all T1 land 

through there so it is very suitable for building on.   

 5 

 So then when we look at firstly it is land is one component.  No 2 then 

is infrastructure.  It is not a good idea I would have thought for a city to 

spend large sums of upgrading infrastructure for intensification if the 

places you are intensifying is not really good and where you would 

want people to be building anyway.  And I think in Barrington and 10 

some of those areas it certainly appears that way so it is about the 

choices and the best choices considering the city, the future residents, 

hopefully never another earthquake but we want people to be on the 

best land they possibly can be.   

 15 

  [10.25 am] 

 

 And then when you look at putting infrastructure into those, such as 

where you can directly discharge to ground, particularly in the airport 

zone, very wonderful shingle beds through there and easy to discharge 20 

storm water, the costs of infrastructure is virtually zero to the city as 

opposed to major increases in costs I think for somewhere like 

Barrington.  So it is a bit wider than just infrastructure alone, very 

important - very, very important I know - but it has been a problem pre-

earthquake as well I think for sewerage and other things too. 25 

 

MS APPLEYARD:   Absolutely. 

 

MR SAX:   So I would like to think we can take as wider a view as we can for 

the greater good of the residents of Christchurch. 30 

 

MS APPLEYARD:   I don’t have an issue with that which is where I started, 

that if the evidence was that we are now at the point of having to make 

compromises and, in order to provide the best outcome for Canterbury 

post-recovery, we no longer have the choice that we have had for 35 

decades of avoiding putting people into the noise contour and we are at 

the point where the trade-off is required then we wouldn’t be here.  But 

that evidence is not here and in every other hearing we have had 

evidence about the ability to meet the needs for growth et cetera outside 

the contour and therefore the compromise hasn’t been made.  Here 40 

there has been no analysis as to whether the targets could be met 

without incurring the cost of putting people in the contour.   

 

JUDGE HASSAN:   We have got evidence that it is important to, you know, 

for instance from the Crown that we shouldn’t just do it at that point, 45 

that tight point where need is demonstrated but we should provide a 
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buffer against that, you know, and enough room in other words for the 

market to move. 

 

MS APPLEYARD:   I understand that but my understanding of section 32 and 

the way you do that analysis, and the way that these cases have 5 

developed, is you ask the question can the benefits from intensification 

be realised without us having to intrude into an area where there is a 

constraint or a cost and there is.  And that question has not been 

answered and if it is answered in the negative, well, we will go away 

but the evidence is not here, that is our fundamental point. 10 

 

 And to date the City’s position has always been we are able to meet the 

needs for growth outside the contours and we had expected to see 

evidence telling us that that is no longer the case but we haven’t.  

Anyway, sorry, I diverge. 15 

 

SJH:   No, that response to questions. 

 

MS APPLEYARD:   I am happy to do it in this way.  At paragraph 4 I have 

just provided a summary of Mr Day’s advice that – and really this is the 20 

case in a nutshell at 3.5.  If land is available elsewhere in the 

Christchurch region for new residential development or intensification 

in my opinion it is not sensible planning to allow new noise sensitive 

activities in the 50s.  The question if land is available elsewhere has not 

been analysed or assessed. 25 

 

 Paragraph 5 and I am hoping this is not in contention.  Much of the 

focus at this hearing has been around testing Mr Day’s opinion about 

the undesirability of exposing occupants to future noise levels of 

around 50 dBA Ldn however the existing living zones referred to in the 30 

policy don’t fall at 50.  That is at the very lowest end and there is very 

few houses that would actually be exposed to 50.  We are talking about 

a range across those living zones of 50 to 60 and it is the midpoint is 

actually 55.  

 35 

 And if I can take you to the attachment at the back.  The 50 Ldn is the 

black line and the living zones within that are marked in green.  The 55 

is the red line and so the existing living zones which are referred to in 

the policy, those orange ones are all exposed to noise levels of between 

55 and 60.  So we have had a big focus around effects on people that 40 

live effectively around the black line but no focus on the evidence in 

terms of effects right through right up to the end of the orange. 

 

 Now, Mr Day’s evidence, a lot has been said about risks of curfews 

et cetera, and Mr Day’s evidence at paragraph 6 was given as a noise 45 

expert.  Now, he is concerned with effects on people exposed to future 
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airport noise of between 50 to 60 Ldn and his evidence is that 12 percent 

of the people across that band will be highly annoyed.  Now, that is the 

midpoint, the 12 percent is the midpoint. 

 

  [10.30 am] 5 

 

 The Environment Court has previously described this type of 

annoyance as an amenity effect and that is obviously relevant in terms 

of the RMA.  It is an environmental cost on people who would come to 

live within the intensified provisions within the 50 Ldn
 contour that 10 

would not be a cost borne by people in intensified areas outside the 

50 Ldn
 contour. 

 

 So it is an adverse effect that would not be experienced by someone 

who intensified at Barrington, say.   15 

 

 Mr Day’s opinion is that within 50 Ldn
 is not a desirable noise 

environment in which to locate new residential development, is not 

challenged by any expert here.  It is important evidence of the 

environmental costs which would arise as a result of decision to 20 

provide for intensification within the 50 dBA contour rather than 

provide for intensification outside the contour. 

 

 As the level for intensification provided increases, so do the 

environmental costs in terms of the number of people exposed to the 25 

risk of suffering that adverse amenity effect and consequential risk to 

Airport efficiency if those highly annoyed people take action. 

 

 In addition there is no other expert before the Panel qualified to 

demonstrate Mr Day’s reliance on the three studies I have referred to 30 

there, each of which partially form the basis of his opinion are wrong in 

predicting the level of amenity or annoyance that will be experienced 

by people within that 50 to 60 band. 

 

 This also translates into reverse sensitivity of effects because there will 35 

be a higher risk of complaint about Airport operations or pressure for 

changes. 

 

 Now, Mr Hardie referred to there being no risk of a curfew and he is 

comparing worst case with worst case, he is comparing the lowest level 40 

of noise exposure, the 50 Ldn and saying there is no risk therefore of the 

Airport being curfewed by people being exposed to 50 Ldn.  That is 

taking the worst possible scenario in terms of outcome, in terms of 

constraints and the least possible affect in terms of exposure to 50 Ldn.   

 45 
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 As Mr Day outlined, there are lots of other restrictions on airports that 

could be imposed and a curfew is actually at the extreme end, there are 

lots of other management procedures, flight path changes, aircraft types 

et cetera, that would be instituted before we get to a point of curfew. 

 5 

JUDGE HASSAN:   Ms Appleyard, this is one key point that I wanted to test 

and I see you pick it up at paragraph 54, we either ask the questions 

now or later. 

 

MS APPLEYARD:   I am happy, yes, I would rather do it while you are 10 

thinking about it. 

 

JUDGE HASSAN:   As we think about it.  You made the point a minute ago 

regarding highly annoyed people if they take action, - - - 

 15 

MS APPLEYARD:   Yes. 

 

JUDGE HASSAN:   - - - and in 55, you refer to the definition of reverse 

sensitivity in saying, you know, the point you just made now about 

curfew, (INDISTINCT 2.53) of curfew is not required sufficient to 20 

show an increased risk of complaint occurring.  But my question there 

is, and that is Mr Day’s foundation which relates to the Taylor Baines 

analysis and extrapolation exercise in stuff he has provided to us. 

 

 Is risk of a complaint at that level, actually evidence of an effect that 25 

action will be taken?  That is where you have to make the logic. 

 

MS APPLEYARD:   No, and one of the cases refers to that, that there is a poor 

correlation between levels of annoyance and complaint.  And in fact, it 

almost works the other way, I think there was some evidence about you 30 

get complaints from people at levels much lower than 50.  I think it was 

question asked of LPC, so there is evidence of complaints. 

 

JUDGE HASSAN:   :Yes. 

 35 

MS APPLEYARD:   So there is not a direct correlation between exposure to a 

particular noise level and therefore 10 percent of people complain. 

 

JUDGE HASSAN:   Yes, against Mr Day’s opinion we have Mr Hegley’s 

opinion, you might recall his answer to questions which in effect, 40 

indicated at least in some sense that you will always get in a bell curve 

situation a proportion of the population who will be unhappy, and I 

think he might have even put the figure around that 10 percent, is 

normally what you would expect in any sample of people that might 

complain, and the real issue I have got in terms of reverse sensitivity, is 45 



 Page 1553 

  

Ch14: Residential (Part) Commenced 31.03.15 

whether in fact Mr Day’s opinion, albeit one expert where there is not 

any counter opinion other than Mr Hegley’s on this - - -.   

 

MS APPLEYARD:   Well, Mr Hegley’s are on a different context. 

 5 

JUDGE HASSAN:   It was in a different context? 

 

MS APPLEYARD:   Yes, and we do have studies in relation - - - 

 

SJH:   Just hear the question. 10 

 

JUDGE HASSAN:   Yes, but the issue is, be that as it may, we have got to, 

under say Section 32, assess the risks of acting or not acting in the face 

of information we do not know about.  And the question for me is, 

well, if there is a 10 percent or 12 percent quota of people in the sample 15 

that may complain, what is it that we can draw on to say that that is 

evidence of a potential effect, or is it effectively just an opinion about 

complaint, and where do we find the evidence on effect? 

 

  [10.35 am] 20 

 

MS APPLEYARD:   The evidence of effect is the evidence on amenity, about 

the level of people highly annoyed, and then you need to make 

assessments about the risk of highly annoyed – well not even highly 

annoyed people, moderately annoyed people, taking some sort of 25 

action, and there was some evidence about the REPA Hearing, and the 

REPA Hearing is not relevant other than there were a whole lot of 

submissions on it from people, I think Mr Day and Mr Bonis referred to 

it. 

 30 

SJH:   But you cannot take that evidence, if that was important it should have 

been here. 

 

MS APPLEYARD:   No, it is in their evidence, it is in their evidence that that - 

- - 35 

 

SJH:   In their evidence what was said at another Hearing, but the evidence at 

another Hearing is not evidence in front of us. 

 

MS APPLEYARD:   Sorry, it is not evidence at the other Hearing, it is just the 40 

fact that a large number of submissions were filed in relation to a 

matter that had nothing to do with noise, that were complaints about 

noise, and that is in the evidence.  So it is just the fact of those 

complaints being made out of context that has nothing to do with 

Airport noise other than it was a subject matter that related to the 45 

Airport. 
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JUDGE HASSAN:   Section 32 would say to me, Section 32.2C, that part of 

our exercise in landing in the right place as it were in these provisions, 

is to undertake an assessment of the risks of acting or not acting in the 

face of a gap of information, which is - all we have got is Mr Day’s 5 

analysis based on a study done by Taylor Baines and several years ago 

and an extrapolation on that, that there would be a quota of people who 

would complain, again consistent with Mr Hegley’s opinion about 

normal behaviour of people in some sense. 

 10 

 Where does it take us to the point where we can say, here is evidence 

that is reliable enough, proven enough for us to rely on as an opinion 

that there is a potential effect we should respond to.  Or, you know, 

because the Act would seem to call on us to assess that risk and make a 

judgement about it? 15 

 

MS APPLEYARD:   Well, the cases to date have not actually – which is 

probably the point made by Mr Day, that none of the cases to date that 

have put the 50 Ldn
 contour into the plans, have actually landed on there 

being a reverse sensitivity effect, they are focused on the amenity 20 

effects.  So none of the cases have analysed the risk of complaint or the 

risk of curfew, they have seen it as that their duty is responding to the 

adverse amenity effect that will be experienced by 10 percent of 

people, regardless of whether they complain or not. 

 25 

 So the Robinsons Bay case basically says I am not interested in reverse 

sensitivity - - - 

 

JUDGE HASSAN:   That is right. 

 30 

MS APPLEYARD:   - - - that is not what it is about. 

 

JUDGE HASSAN:   It is the amenities. 

 

MS APPLEYARD:   It is about amenity and about whether it is desirable 35 

which in Mr Day’s evidence, to expose people to that level of noise 

where we know that a percentage of them are going to be highly 

annoyed, if there was another option – so none of the cases have 

actually developed effectively on the type of analysis that you are – 

because it is a very difficult analysis to undertake. 40 

 

JUDGE HASSAN:   I mean, at the 55 line there seems to be quite a bit of 

material.  There is the New Zealand Standard backed by international 

study, consistent probably more or less with the approach taken in other 

Standards, there is quite a bit of material that would suggest that we 45 
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have cause to be cautious around 55, I really struggle around the 50 

one. 

 

MS APPLEYARD:   The only difference between the 50 and 55 is the 

percentage of people annoyed is different.  So that is the only 5 

difference, so the number is higher, so you would have to say in that 

case that the reverse sensitivity effect is not as great at 50 as at 55 

because the percentage is lower.  Because the analysis at 55 is exactly 

the same, the analysis is the same as between the percentage and how 

that translates into a complaint, so the percentage is higher. 10 

 

 But for the problem you are articulating works right across whatever 

number you pick for the contour, it is how you translate the level of 

people highly annoyed to a level of complaint - - - 

 15 

JUDGE HASSAN:   And then action - - - 

 

MS APPLEYARD:   - - - which is what actually happened, and then action 

which all of the cases say is a difficult correlation to make which is 

why they have landed on addressing it as an amenity effect. 20 

 

MR SAX:   Ms Appleyard, in terms of trying to manage, mitigate or minimise 

the complaint issue, Mr Day in his evidence said that if people did not 

think their complaint is going to be listened to they are far less likely to 

complain.   25 

 

MS APPLEYARD:   Yes. 

 

MR SAX:   So we did touch on the issue of LIMs by going one step further, 

perhaps consent orders and so on, so when people have got absolute 30 

notice and no legal basis of a complaint, would you think that is a 

highly helpful position for us to be considering and/or recommending? 

 

MS APPLEYARD:   No, because, and this has been looked at previously as 

well, and Mr Day’s evidence was removing peoples’ ability to 35 

complain does not remove the effect, they are still highly annoyed.  So 

they will deal with the fundamental effects.   

 

 There is also a case for which I should have put in my submissions but 

I did not, I have got a copy of, which is a decision that will be familiar 40 

to some of the Panel, decision of Judge Sheppard v Auckland Regional 

Council and the City Council where it talked about this concept of 

reverse sensitivity and said that there’s a duty on territorial authorities 

effectively of not leaving people to judge their own needs and not 

protecting them from their own folly and of failing to consider the 45 

effects of those who may come to the nuisance and if you didn’t do 
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those things you would fail to perform the functions described for 

territorial authorities.  

 

  [10.40 am] 

 5 

JUDGE HASSAN:   What’s the reference again? 

 

MS APPLEYARD:   I’ve got a copy of the case, the reference is Auckland 

Regional Council and Auckland City Council 1997 NZRMA205. I’ll 

just read it out, I’ll give you - - - 10 

 

DR MITCHELL:   Is that the original Long Bay case? 

 

MS APPLEYARD:   I don’t know. I’ve got copies of it here, it is, it is about 

the appropriateness of providing district plans for reverse sensitivity 15 

and what the functions and duties of Councils are.  I will just read the 

quote, and then I will provide you with the case. “In our opinion, to 

reject provisions of the kinds proposed – which is restrictions – on the 

basis of leaving promoters to judge their own needs, of not protecting 

them from their own folly and of failing to consider the effects of those 20 

who come to the nuisance – that’s the amenity effect – would be to fail 

to perform the functions described for territorial authorities. It would 

also fail to consider the effects on the safety and amenity of people who 

come to the premises as employees, customers and other visitors.”  

 25 

 So there is a positive obligation effectively on you to prevent people 

from their own, I am not going to use the word “stupidity”, but from 

their own folly. 

 

MR SAX:   So would not a consent notice on the title be a very good protection 30 

to protect people from their own folly, so if they were noise sensitive 

they would not buy there, just like every arterial or urban road is well 

over 55dBA typically, so should we have consent notices on every 

street across Christchurch to protect people from their own folly? 

 35 

MS APPLEYARD:   The noise contour has always been on the Plan. They 

have been on the Plans for a very long time, so anybody buying 

property knows that they’re exposed to 50 Ldn. As Mr Day’s evidence 

explained, I do not know what exposure to 50 Ldn was. If I was buying 

a property, I would have no idea. They also do not understand that it is 40 

a future projection, so I think we are about 7 or 8 dB from that at the 

moment and there was an interesting question asked by Judge Hassan 

of Ms Mullins for Mr Hardy about whether she had a problem in her 

back yard barbecue. Well, she is not getting anywhere near 50 at the 

moment. She is 7 or 8 dB off that so the answer is not surprising.  45 
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 So whether people appreciate what exposure to 50 Ldn is going to mean 

for them in however many years is difficult. I personally would not 

understand what are mine, telling me that in future I was going to be 

exposed to 50 Ldn
 was going to mean for me and, as Mr Day said, he 

struggles to articulate it here at a hearing. 5 

 

 So, paragraph 9, we accept that this case does not stand and fall on the 

evidence of a noise expert. We have got Mr Day’s opinion that it is not 

a desirable environment to put new residential intensification if you 

have got other choices but obviously instead of paragraph 9, Mr Day’s 10 

advice is only one factor to be weighed in the mix and it was only one 

factor weighed in the mix when the Airport formulated it’s submission 

on the notified replacement plan, it didn’t come along and say avoid all 

housing within the 50 dBA Ldn contour.  

 15 

 So Mr Day’s opinion relates only to those matters which are within his 

expertise, which are about the effects on people of exposure to aircraft 

noise. In his view, it should be avoided. But he, himself, acknowledges 

that the overall decision on what level of future intensification might be 

provided for within the 50 will take into account, not only his evidence, 20 

but other matters beyond his expertise, including what the policy says 

and whether there is land available elsewhere in the region which is 

free of the adverse effects which he identifies. And all of those matters 

must inform, not only CIAL’s position in its submission, but the 

matters that the Panel has to weigh up. 25 

 

 So in formulating its position, CIAL has not adopted Mr Day’s 

evidence and said no houses, it has never sought to turn back the clock 

and remove from property owners existing permissions that they’ve 

obtained through hearings on District Plan processes, and it has 30 

consistently supported the existence of the Living 1 and Living 2 zones 

under the 50 to 60 dBA contour.  

  [10.45 am] 

 

 Those zones were established long, long ago and prior to the first 35 

introduction of any noise contours into the operative plan in 1995. And 

CIAL has always supported their continuation during that last District 

Plan review and at this review. CIAL do not seek to restrict people 

from exercising their unrealised potential for intensification available to 

them under the operative plan that has not yet been taken up. What they 40 

do seek, though, is that on the spectrum of intensification that is 

available to the Panel; make a decision on maintenance of the 

intensification inherent in the planning status quo. But that status quo 

still includes opportunities for intensification and, in particular, it 

preserves the opportunities that were introduced very recently, only in 45 

December 2013. 
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 We do not have evidence of how many people have taken up the 

opportunities provided for in December 2013, but if we take Dr 

Fairgray’s evidence of rate of uptake and the fact that those changes 

were only introduced fairly recently, there is still unrealised potential 5 

for intensification inherent within the operative plan that CIAL doesn’t 

seek to reverse. And that is the orange stuff on Mr Bonis’ appendix E. 

 

 So, I have just used Mr Hardy as an example. So he has got an old 

house, this is evidence from the bar, it has seven bedrooms, I am told. I 10 

have been in it. He has a house on an existing 1700 metre site and he 

could convert that to two units, he could replace the existing dwelling 

with two units, he could convert an existing elderly person’s housing 

unit to a separate residential unit, he could convert an existing family 

flat into a separate residential unit, or he could subdivide into four lots 15 

and building a residential unit on each and we don’t seek to reverse any 

of that. 

 

 So the opportunities that Ms Mullins (ph 2.08) described in his 

evidence we have written given them an undertaking that we are not 20 

seeking to reverse that. So we have provided that to him. 

 

 There was an answer from the Panel about whether you could build a 

bedroom, a house with six bedrooms. I am not aware of any limitation 

in the operative plan that says a house can only have six bedrooms, and 25 

I am aware of houses with six bedrooms, but as a matter of fact if you 

started to have 25 bedrooms there might start to be a question asked 

about whether it is actually a dwelling house any more or whether it is 

being used for something else. But I am not aware, I may be wrong, of 

any limitation on the number of bedrooms. 30 

 

MS DAWSON:   Can I just say, the reason I referred to that is that it just 

happened to be one of the highlighted items in Mr Bonis’ previous 

table where he added “except within the 50 dBA contour”. It was one 

of the first ones on his first page and to me that is a new addition or 35 

constraint on what is currently not constrained, and that’s where I 

started thinking, where is this (INDISTINCT 3.17) 

 

MS APPLEYARD:   That is helpful to see where that has come from. The 

reason for that is the old plan is silent, there’s nothing about bedrooms. 40 

And then the new plan introduces something. So that’s why it is 

identified as a change, so that’s not intentional, it is the difficulty of 

trying to translate the old plan, which says nothing about the number of 

bedrooms and then suddenly something pops up and says now we have 

got something and he has highlighted a difference. That is not intended, 45 

if there is no restriction. 
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MS DAWSON:   That is what I thought there might have been a few others of 

those types of things, which started to make it look like there was some 

claw-back going on. 

 5 

MS APPLEYARD:   Thank you, that is helpful as to where that’s come from, 

but I am not aware of any limitation now.  If there is not any limitation 

now, we are not seeking to impose something. 

 

MS DAWSON:   Thank you. 10 

 

MS APPLEYARD:   So where does CIAL differ from the Christchurch City 

Council and the Crown? And it is just where the Panel should land on 

the spectrums of options before it. The different parties have proposed 

different relief in terms of intensification. The intensification 15 

contemplated by the exception to the Regional Policy Statement. The 

Panel has a range of intensification options to consider, put forward by 

various parties. CIAL’s is at the conservative end. City Council and the 

Crown at a more intensive end and the Panel needs to decide which is 

the most appropriate and no party is suggesting that no further 20 

intensification should occur within the 50 dBA Ldn contour. 

 

 So the spectrum that the Panel has before it in terms of the relief that 

various parties seek ranges from, at the most conservative, holding the 

line at the level of intensification provided for through the LURP, 25 

which is CIAL’s position, or to be more liberal and to go with the 

intensification supported by CCC and the Crown. 

 

  [10.50 am] 

 30 

 And the policy doesn’t really help you at all, if they are both 

intensification options so we are not in the avoidance category, so we 

are in the exception, the policy doesn’t help you as to where you land 

on that spectrum.  That needs to be determined by looking at the whole 

regional policy statement, all of the policies and objectives, all of the 35 

evidence in conducting the other exercises that you need to do under 

other sections of the Act. 

 

 There was just one matter that occurred to me this morning and I hope I 

am stating the obvious, there was lots of questioning about chapter 6 40 

and different parts of chapter 6 and in particular 6.3.4 and 5.  I hope I 

am not stating the obvious but there is a whole chapter of the RPS 

chapter 5 which is dedicated to the issue of managing the interface 

between infrastructure and land use and lots of those deal with amenity 

and reverse sensitivity.  So when I am talking about the regional policy 45 

statement I am talking about the whole document not just - - - 
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SJH:   But what is the infrastructure? 

 

MS APPLEYARD:   The airport. 

 5 

SJH:   Not the contour line? 

 

MS APPLEYARD:   No, well, the contour line is the constraint which arises 

from the infrastructure. 

 10 

SJH:   But the sub clause 4 that we had so much discussion about, for the 

purposes of that actually makes the contour line or requires the contour 

line to be treated the same as strategic infrastructure.  But it is not - - - 

 

MS APPLEYARD:   Yes, the contour line is a constraint that - - - 15 

 

SJH:   You couldn’t contend it is infrastructure? 

 

MS APPLEYARD:  No, it is a constraint that arises as the result of the 

operation of strategic infrastructure effectively. 20 

 

SJH:   It is quite an interesting way of dealing with. 

 

MS APPLEYARD:   Yes, I mean I just didn’t want to overlook the fact.  There 

was lots of discussion about the following policy dealing with reverse 25 

sensitivity.  We have got a whole chapter dedicated to amenity and 

protection of infrastructure, that chapter has been there forever and a 

day and all of the previous cases we have done until this one have 

relied on provisions in the RPS that have existed forever and a day that 

have been interpreted by the Courts and the High Court that existed to 30 

justify the 50 Ldn as a constraint partly, as well as the evidence well 

before we had chapter 6.   

 

JUDGE HASSAN:   So there is a general principle working through all of that 

of avoidance where what is happening may affect the efficient and 35 

effective operation of the infrastructure and in that sense the airport is 

likely another form of strategic infrastructure, isn’t it? 

 

MS APPLEYARD:   Yes, and also the corollary of that there is also a focus on 

amenity, that choosing locations for housing where there won’t be an 40 

impact on amenity, so it is not only the impact on the airport.  Running 

right through that chapter are policies directed at amenity. 

 

 Now, I hope I am – and I probably am diverging – but I found an 

interesting – and I only found it this morning so I am not – 45 

amendment 1A to the Christchurch City plan that was introduced from 
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the LURP introduces some enhanced development mechanisms.  I 

don’t know whether the Panel has been directed to these before but 

there is a policy to ensure – and this only deals with intensification in 

the period through to 2018 so it is limited. 

 5 

SJH:   Can we bring it up please. 

 

MS APPLEYARD:   Policy 11.9.2. 

 

MS DAWSON:   Of the LURP? 10 

 

MS APPLEYARD:   Yes, of the amendments to the City Plan and this is the 

section which talks about enhanced development mechanisms and there 

is a policy that says, “Constraints to enhanced development to ensure 

that comprehensive development under the enhanced development 15 

mechanism is avoided in areas that are not suitable for intensification 

for reasons of reverse sensitivity on Christchurch International 

Airport”.  So I just wasn’t sure if the Panel was aware that that had also 

been introduced as a policy of avoidance. 

 20 

SJH:   Just give us a moment to bring it up so we can - - - 

 

MS APPLEYARD:   And to be fair I had overlooked it so it just popped out 

this morning.  Now, I accept that that only deals with intensification in 

the short term up to the period 2018 but there does seem to be a policy 25 

of avoidance, certainly in that period. 

 

MS DAWSON:   It has come through in policy 14.1.2.2.  Well, in certainly the 

26 March version in relation to recovery housing, the shorter term. 

 30 

SJH:   So what was it again? 

 

MS APPLEYARD:   So it is policy 11.9.2 constraints to enhance development 

and this is provisions for higher density redevelopment in the period up 

to 2018, so I accept it is a short term issue.  If we are looking at 35 

amendment 1A to the Christchurch City Plan the heading is “Enhanced 

development mechanism”. 

 

MR CARRANCEJA:   If I might assist, sir, it is on page 3 of that document 

that is on the screen. 40 

 

  [10.55 am] 

 

SJH:   Thank you.   

 45 
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MS DAWSON:   So that wording, exactly the same wording has come through 

or pretty much, not exactly, has come through into one of the recovery 

policies in chapter 14. 

 

MS APPLEYARD:   Right.  So it does give some sort of indication as to where 5 

intensification is envisaged.   

 

 Right, so paragraph 19.  So you have got the spectrum of options of 

intensification open to you and your job is to decide which is the most 

appropriate.  I am at paragraph 19.  So in doing that you need to take 10 

into account more than just the policy, or one policy, you need to take 

into account all the other policies, documents and evidence and where 

that balance should be struck isn’t going to come just from reading one 

policy because that doesn’t give you any sort of indicator of the level of 

intensification. 15 

 

 While the policy does contemplate some intensification as a departure 

or exception to the policy decision to otherwise avoid noise sensitive 

activities within the contour, the policy itself does not indicate the 

extent of that exception so it is of limited assistance on its own to the 20 

exercise the Panel needs to undertake in assessing which of the options 

available to it in various forms of relief should be selected.  

 

 So on balance of all the relevant considerations including the wider 

policy framework, and that includes chapter 5, and the evidence what 25 

CIAL is asking the Panel to do is draw the line at the potential for 

intensification that was introduced through the LURP in 2013 and that 

was at the very same time as that policy was drafted by the same 

decision maker, on the basis that when choosing between a less 

intensified option and a more intensified option its relief is more 30 

appropriate than that sought by the Crown and the City.   

 

 Given the evidence that you have before you as to costs in terms of 

amenity and risk to efficiency of strategic infrastructure that arise from 

increased numbers of people being highly annoyed and in the absence 35 

of any evidence that we are at a point that there is no alternative land 

available outside the contour which could be used to realise the benefits 

arising from other objectives of providing for more housing as 

Christchurch recovers from the effects of the earthquake. 

 40 

 So in summary, as I understand it or see it, the City Council and the 

Crown evidence is planning evidence contained in one or two 

paragraphs which relies on one policy.  The CIAL case looks at all the 

policies and the evidence and asks the Panel to reach an evaluation 

which is effectively the exercise before you. 45 
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JUDGE HASSAN:   Ms Appleyard, what about the evidence for the Crown 

that we should be cautious against putting the line of need or proven 

need we should actually provide in advance, in other words a buffer to 

allow the market to work, how do we deal with that? 

 5 

MS APPLEYARD:   I don’t have a problem with that in principle but it still 

comes back to can we provide that buffer without intruding into the 

area where there is a known constraint, a known cost in terms of 

amenity. 

 10 

JUDGE HASSAN: Some issues seem easier than others, like RMD is 

reasonably is to define, then it comes back to the marginal? 

 

MS APPLEYARD:  I am not saying the exercise can’t be done, I am just 

saying the exercise hasn’t been done and if we get the evidence in front 15 

of us that shows us that, but my submission is it is not there at the 

moment. 

 

 I may be able to skip over this.  The next section of this evidence was 

just really a defence of Mr Bonis’ and his tortuous interpretation.  20 

Really in his defence I don’t think there is any difference between him 

and the other planners on the interpretation of policy 6.3.5, it is just that 

he goes further and looks at all the other policies.  And I think the 

tortuousness was in his appendix E and the matter that - - - 

 25 

SJH:   He accepted his interpretation was tortuous, that was what was put to 

him and he accepted it, Ms Appleyard. 

 

MS APPLEYARD:   Right.  Well, if he accepted that then that is - - - 

 30 

SJH:   And if he wasn’t questioning subparagraph 4 then his evidence could 

have been written a lot more clearly than it was. 

 

MS APPLEYARD:   Yes, I accept that.  I accept that and he has taken that on 

board.  He struggled with this and the thing that he struggled with was 35 

the matter I identified of trying to figure out what the degree of change 

was between the operative plan, the LURP introduced provisions and   

what is now drafted.  So it is tortuous from that perspective.  Anyway 

he has taken your comments on board. 

 40 

  [11.00 am] 

 

SJH:   You accept that 4 is clear on its face, it means what it says? And we can 

go on to other matters. 

 45 

MS APPLEYARD:   Yes, and I accept that he says that as well. 
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SJH:   That is fine. It was written as if he was qualifying for by these other 

matters. Now that is not your position. Your position is 4 says what it 

says, but there are other matters we then need to take into account on 

the evidence. 5 

 

MS APPLEYARD:   I think that we all accept that 4 opens the door to 

intensification, you could not have a situation of avoidance that would 

be contrary to the policy. The question is how far you go. 

 10 

SJH:   That needs to take a little more car in drafting, is it. 

 

MS APPLEYARD:   And I hear he has taken that on board. 

 

SJH:   I think he probably has. 15 

 

MS APPLEYARD:   He is drafting evidence for the industrial and commercial 

chapter tomorrow, so he is very focussed on that at the moment.  

 

 I am just trying to speed things up, I am conscious of other counsel 20 

having arrived. I am assuming that the Panel will take these away and 

read them later. 

 

 Paragraph 29 and 30, I am happy to leave this to other counsel, but 

there has been lots of evidence given, including by the planners for the 25 

city, that they consider that there could be further intensification within 

the 50 Ldn contour, but they rely on the guide, the NZS6805, which 

effectively starts to prohibit at the 55. They will need to advise their 

position, but I ascertain from their evidence that they are not asserting 

that it would be prudent to provide for further intensification within the 30 

55 and, as we will see, a proportion of those existing living zones the 

areas marked orange are within the 55. So I am taking it, and I might be 

wrong, that there is agreement that the level of intensification that 

CIAL is concerned about would not be applicable within the 55 contour 

and that really what we are doing is confined to an argument about the 35 

area between 50 and 55. But other counsel are going to need to advise 

me if I am wrong on that. So at the very least, there should the 

restriction in Mr Bonis’ evidence applying from the 55 contour. 

 

 Now, summary of the case, I have at paragraph 30 to 44 summarised 40 

Mr Day’s evidence. I am happy not to have to deal with that if there no 

disagreement as to what - - - 

 

SJH:   I think we have addressed it. I think, are there any other questions of that 

section? 45 
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JUDGE HASSAN:   No, I’ve covered all my issues, thank you. 

 

MS DAWSON:   No, thank you. 

 

MS APPLEYARD:   Just at paragraph 44, getting to the end of all that, there is 5 

uncontroverted evidence that there are adverse effects on amenity of 

exposure to noise between 50 and 55 as 12% of people will be highly 

annoyed. This is categorised as an amenity effect. That is a cost to be 

weighed in the Section 32 analysis and it is a matter relevant to Part 2 

of the RMA.  10 

 

 I am not going to go through the other documents that say that there are 

effects at 50. I am just wondering whether you would like me to 

address the New Zealand Standard? In particular, I have really just said 

it is just a guide, it is not evidence and effects, and it is explicit on its 15 

face that it is not expert evidence in itself, its 1992, it has been 

superseded by these studies - - - 

 

JUDGE HASSAN:   Although, interesting, because there are cases which refer 

to standards being of themselves some weight on the basis that they 20 

represent a consensus of scientific opinion. Scientists may not 

necessarily be before the panel but the product, the standard, is and in 

that sense it has weight in itself. 

 

MS APPLEYARD:   Paragraph 51 of these submissions, the consensus that 25 

you were talking about was actually agreed between, at least, the 

experts in that case and there were lots of opposing noise experts. I 

have set that out at 51, so that might be helpful to you. But in that 

particular case the court still said, well it is just a guide and we need to 

determine what the effects are and where the level of control should be 30 

based on the evidence in front of us. 

 

JUDGE HASSAN:   I did have one other related question, Mr Chairman, in 

regard to that. If we go to 42 and reference to the earlier case in Shirley 

Primary. 35 

 

MS APPLEYARD:   That was a case in which you were counsel, so I was not 

sure whether to put that. 

 

  [11.05 am] 40 

 

JUDGE HASSAN:   I was junior, which I well remember. It does come back, 

and perhaps we have covered it exhaustively before, it does come back 

to my thinking on yes, Mr Day has expressed an opinion that there will 

be amenity effects in his opinion, and he has based that on an 45 

extrapolation from the Taylor Baines study, the author of that study not 
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before us. And it appears to be a relatively small sample that informs 

that opinion. Compared to the international studies he relies on where 

the samples seem to be significantly higher in those studies are the ones 

that support the standard. I guess, my question is, is that evidence of an 

effect of amenity or an opinion of prediction of an amenity effect based 5 

on that foundation, which we have to give weight to in the balance. In 

other words, it seems to me that the fact that Mr Day is the only one 

expressing that view does not necessarily get you home in saying 

therefore there is an effect on amenity that we have to have regard to. I 

guess that is the key issue for me. 10 

 

MS APPLEYARD:   And I don’t know how you deal with that in the face of 

uncontroverted - - - 

 

JUDGE HASSAN:   Well Section 32 suggests we weigh the risk of dealing 15 

with things on the basis of a lack of information. And in one sense it 

seems to me we are in that situation where it is difficult to produce 

evidence that there is actually going to be a positive effect on amenity, 

I accept that. 

 20 

MS APPLEYARD:   The difficulty with the standard is that standard has a 

recommendation for prohibition actually within the 55. It does not tell 

us anything about what the assessment of level of effects were that sat 

behind that standard. So it’s not evidence of effects at all. It just says 

that in that standard they decided to draw the line at 55. It’s not 25 

evidence that there are no effects between 50 and 55. 

 

JUDGE HASSAN:   But what about Mr Day’s opinion, is that evidence of an 

effect, given that it is not his own empirical study, but a study he relies 

on. 30 

 

MS APPLEYARD:   This is the purpose of my reference to paragraph 29 

where Judge Jackson in that case says, well, Mr Day is an expert on 

noise, he is giving evidence of his opinion based on a review by Mr 

Bradley, he has given his expertise and he, in answer to a question, said 35 

that he considered that within his expertise was the ability to analyse 

other studies and in particular studies about community response to 

noise. That that was particularly a matter within his expertise, in 

answer to questions from Mr Cleary. 

 40 

JUDGE HASSAN:   Yes, but at the end of the day we know what he is relying 

on and it seems like a relatively small sample on which to extrapolate. 

 

MS APPLEYARD:   But he is very clear that the Taylor Baines study is just 

one matter he relies on. He relies on the Bradley study and he relies on 45 

the overseas studies, which were many airports. He also said that he 
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had been doing cases for many years before this Taylor Baines study 

and the purpose of the Taylor Baines study was really a cross check as 

to whether people in Christchurch were less sensitive to noise than 

what was being indicated by the overseas studies. 

 5 

JUDGE HASSAN:   And I think the latest of those overseas studies does refer, 

in its last two paragraphs, to the fact that if you want to do a complaints 

analysis you need to do a local analysis. 

 

MS APPLEYARD:   Exactly, there might be a genuine question as to whether 10 

it is time to update the Taylor Baines study; I will accept that, it was 

2002. But it was people exposed actually to 50 Ldn not within the future 

contour. So he said that the purpose of the study was really to check 

whether Christchurch people were less sensitive, so he relies on the 

overseas studies as well. Those overseas studies also show a level of 15 

effect and that level of effect of annoyance was what has been relied 

on, on cases right up to 2002, before we had the Taylor Baines study. 

And in particular, in this case that I referred to, we only had the 

Bradley study, we did not even have Miedema or Taylor Baines. 

 20 

JUDGE HASSAN:   But it is fair to say those studies up until the time they 

were written also are a good foundation for the New Zealand Standard, 

are they not? Because, admittedly, the last study - - - 

 

MS APPLEYARD:   Those studies are after the New Zealand Standard. 25 

Bradley is 1996, Standard is 1992 and Miedema is 2000. 

 

JUDGE HASSAN:   Thank you, that’s helpful. 

 

MS APPLEYARD:   So that information post-dates the standard. So that is 30 

relevant to the fact that the standard pre-dates those studies and it is 

1992. 

 

JUDGE HASSAN:   I misunderstood that. 

 35 

MR SAX:   Ms Appleyard, just help us, how do we reconcile Mr Day’s 

evidence, who said between 50 and 54, there’s virtually no discernible 

human detectable difference between those levels. He said between 55 

and 60, discernible. So if we are talking about the margins, leaving 

aside the line in the sand, and we are really talking in region to the 55, 40 

if our expert evidence says there is no human detectable difference, 

well what is the issue? 

 

  [11.10 am] 

 45 
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MS APPLEYARD:   I don’t think that’s quite what he said, I would need to go 

back and check the transcript, I see he is still shaking his head, I don’t 

think that’s quite how he explained it. He was talking about it, as I 

understand it, the ability to discern change in noise level, not whether 

you discern being exposed to 50 Ldn or not because clearly you will, 5 

because it is about the ability, as I understand it, I see Dr Mitchell 

nodding, but I’d need to go back and check the transcript.  

 

SJH:   Over a period of time the discernibility. 

 10 

MS APPLEYARD:   Yes, and the concern with this is really the introduction of 

new residents, which is what the intensification provisions would do, 

and I know there were some questions asked about, well, if we put 

them all there now, will they grow used to it? The point is they’re not 

going to go there now, we’re not going to build whatever number of 15 

houses, we’re not going to say they all have to be built by the end of 

next year, that’s not what’s going to happen. This is a planning horizon, 

which is the same planning horizon as we’re predicting the effects of 

aircraft noise to increase, and we’re talking about the introduction of 

new people to the noise source. 20 

 

 Sorry, we’re probably diverging again. 

 

 Paragraph 53, the Panel is reminded that it actually has a function 

under section 31D for the purpose of giving effect to the Act of 25 

controlling emission of noise and mitigating the effects of noise, and 

that’s the basis which was relied on for the cases which talk about 

reverse sensitivity and having a duty to protect people from their own 

folly and coming to the nuisance.  

 30 

 Just at section 32, paragraph 57 through to 62, this is unfortunate, there 

seems to have been a misunderstanding that the issue of noise contours, 

and therefore the issue of what happens within those noise contours 

was a phase two matter, so that’s set out in paragraph 60, that was 

Mr Blair’s sole evidence on this issue in his evidence-in-chief, so there 35 

has not been – well, there was not a section 32 analysis done of the 

costs and benefits in relation to increased intensification of the 

contours, the understanding being that that would be dealt with as part 

of a phase two matter.  

 40 

 Paragraph 62, misunderstanding or not, CIAL accepts that Mr Blair 

may have a point, namely that the entire issue of the level of the 

intensification within the 50 dBA contour, in all zones, whether they’re 

a rural zone, a commercial zone, an industrial zone or a living zone, 

should be deferred until phase two, and that has always been CIAL’s 45 

stated preference, that the issue of noise and constraints from noise 
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across all zones should be dealt with comprehensively as part of the, 

what I understand is going to be general noise rules, which include the 

contour. 

 

 But he says because it is going to be in phase two, CIAL’s relief 5 

shouldn’t be considered, well, that’s fine, but the corollary of that is 

neither can the City Council’s changes or the Crown’s relief be 

considered at this time either, and you can’t have one without the other. 

But there does seem to be a misunderstanding as to what was in phase 

one and what was in phase two.  10 

 

 Our position, it would be better to park the whole issue of what 

happens within the contours in all zones, the industrial commercial 

chapter, the residential chapter, rural zones, whatever other zones fall 

in there and deal with them comprehensively in one hit in phase two, 15 

but that was not the way the plan was notified.  

 

 So this next section, section 32A, I probably won’t need to take you 

through that because you are well aware that wasn’t a section 32A, that 

puts you in the position of having to do your own further evaluation 20 

under section 32A with whatever information you’ve got available and 

conduct the exercises that you are requiring to conduct under there. 

 

 Probably just picking up on a point raised by Judge Hassan in section 

32.2C, about the risk of not acting, there is a nice statement at the 25 

conclusion of Robinson’s Bay where the court actually came down in 

favour of the 50, saying this isn’t a decision that’s irreversible, a 

decision not to allow intensification now doesn’t preclude later on 

when further information is available or it becomes apparent that there 

isn’t other land available, providing for intensification then, so it’s not 30 

one of those decisions where if you don’t act that the door is shut, but 

the corollary if you allow for the intensification, then you’ve got a 

problem, does apply. 

 

  [11.15 am] 35 

 

 So I think that is relevant, that statement is relevant to 2C, subsection 

2C, that a decision not to act doesn’t shut the door - - - 

 

JUDGE HASSAN:   So Ms McIntyre proposed a policy to go into the planning 40 

mix which would signal a framework within which later plan changes 

would be considered, have you thought about that? It refers to the 

criteria that would apply in guiding a further intensification plan 

change. I suppose your submission would be that it should reflect some 

reference to the noise contour. 45 
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MS APPLEYARD:   And probably the matters that are going to be dealt with 

in the general noise chapter in phase two, that’s where it starts to get 

really messy. We don’t have any policies at the moment on the contour 

and constraints and intensification and the contour as a whole, the 

contour doesn’t recognise zone boundaries, but the problem is that the 5 

general chapter in phase two is going to deal with all effects in all 

zones within the contour and we’re trying to deal with it in a piecemeal 

way here. 

 

 So, I’m nearly there, paragraph 66, so we accept that there are policies 10 

that provide targets for intensification, but those policies are subject to 

intensification being directed to occur in an appropriate location, 

whatever that means, and that’s up to the Panel to decide. The policy 

framework also contemplates that intensification would particularly 

occur around the central city and key activity in larger neighbourhood 15 

centres. The living zones within the 50 dBA contour are not in that 

category, or not currently anyway. So the policy direction is not 

directing to this particular area.  

 

 CIAL did approach this hearing on the expectation it might face a 20 

section 32 analysis from Council and evidence seeking to demonstrate 

that there was no land left outside the contour available to meet the 

objectives of meeting the targets of intensification. So it expected that 

evidence, it hasn’t received it, and that’s the problem. 

 25 

 Paragraph 70, which is really where I started, the Airport accepts that 

evidence may have been able to be produced to show that there is no 

other land available on which to achieve the intensification targets, but 

if that is the case it is not currently before the Panel. It has 

demonstrated that we are now at the unavoidable point of only being 30 

able to realise the benefits of intensification by intensifying in this area 

which brings with it an adverse amenity cost and reverse sensitivity 

costs, it is submitted that there is no basis on which the section 32 

analysis could lead to the Panel to favour the more intensified relief at 

the CCC and Crown end of the spectrum as opposed to the CIAL relief 35 

at the lesser intense end of the spectrum. 

 

 So that’s it. 

 

SJH:   Thank you. 40 

 

MS APPLEYARD:   I am sorry for the time. 

 

SJH:   No, that was down to the questioning. Any further questions? 

 45 

DR MITCHELL:   No, thank you, sir. 
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MS DAWSON:   No further questions, thank you. 

 

MR SAX:   No further questions. 

 5 

JUDGE HASSAN:   No thanks, Mr Chairman. 

 

MS APPLEYARD:   Thank you. 

 

SJH:   Thank you, Ms Appleyard. We will just take a five minute break and 10 

then come back to Mr Hinchey, on behalf of Ryman. Thank you. 

 

ADJOURNED [11.19 am] 

 

RESUMED [11.25 am] 15 

 

SJH:   Yes, thank you. Yes, Mr Hinchey. 

 

MR HINCHEY:   Morning, your Honour. 

 20 

 I filed last night a copy of an outline proposing these submissions, 

which I understand you have got in front of you. 

 

 So you have got my legal submissions, I will read through those and I 

have got a few - - - 25 

 

SJH:   Well, we don’t want them read through, we want them spoken to. 

 

MR HINCHEY:  Yes, and I have got a few points of emphasis in terms of 

things which arose from Council’s closing submissions. 30 

 

SJH:   Thank you. 

 

MR HINCHEY:  So in terms of the first paragraph I am just emphasising there 

that the evidential position in terms of the need for retirement care and 35 

accommodation, the growing demand for it and the fact that suitable 

sites, as you are aware, is contested as there is no evidence that I am 

aware of that disputes that position.  

 

 The retirement village industry requests a regime which identifies 40 

specific features of retirement village accommodation revision, it 

focuses on the key effects that arise in terms of typical village 

development and it also provides sufficient flexibility to provide for a 

range of different retirement village operators. In the market at the 

moment there are a number of different operators with different 45 

models, so the regime does need that level of flexibility. 
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 Paragraph 3, the Council and the industry are substantially aligned on 

the way to address these matters, and there is no substantive opposition 

from other submitters.  

 5 

 At paragraph 5 I have just referred to some of the key points which 

came up during the hearing, I wanted to respond to those with reference 

to the evidence. The first point is really just about the need for clarity 

on the objectives and policies for aged accommodation and care, it was 

referenced a number of times during the hearing on Tuesday about the 10 

need for the objectives and policies to essentially be there and to say 

what they’re actually intending to achieve. 

 

 So what Mr Kyle was proposing is a regime which does provide that 

clarity and does identify the outcome that is trying to be achieved by 15 

the objectives and policies. That does become particularly important for 

the regime which has been proposed by Ryman and the Retirement 

Village Association, and the reason for that is that to a large extent the 

Association and Ryman are proposing a regime which will require that 

they comply with the permitted activity standards for the underlying 20 

zones and all the different residential zones, apart from a couple of 

areas where they have sought to have some slight flexibility. 

 

 It therefore becomes very important because we know that the nature of 

retirement villages are quite different in the modern context from 25 

residential housing, and if a modern retirement village is to take place 

in a residential zone, it needs to be clear that that’s not going to look 

the same as a typical residential house. So to that extent the regime 

that’s proposed is quite precautionary because it essentially adopts 

most of the underlying zone controls and that achieves the management 30 

of effects on neighbours in the wider environment, but the quid pro quo 

for that is that you need some acknowledgement in the objectives and 

policies about the differences that modern retirement villages have as to 

normal typical residential development. 

 35 

 If you don’t have the objectives and policies then the alternative 

method is to have a regime which provides potentially more flexible 

development controls, and that could be around things like bulk scale, 

height, density and things like that.  

 40 

 Ryman haven’t adopted that approach because in their mind that 

doesn’t adequately manage the effects on the neighbours and the wider 

environment, so as I say that quid pro quo, the objectives and policies, 

it is very important to have some recognition of the special features of 

retirement village development.  45 
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 I just note that Council hasn’t made any particular comment on the 

objectives and policy regime that Mr Kyle proposed. I take that as 

being acceptance that it is necessary in terms of what Mr Kyle is 

suggesting. There is really only one outstanding point from the 

Council’s perspective in their closing submissions, which I will come 5 

to shortly. 

 

 I would say anything that if you’ve already accepted that a special rule 

regime is necessary for retirement villages, but you don’t have any 

objectives and policies which identify outcomes to be achieved and the 10 

differences in retirement village operation, then one would wonder how 

are the rules giving effect to or achieving objectives and policies.  They 

simply will not be, because they will be rules in a vacuum at any 

objective and policy support. 

 15 

  [11.30 am] 

 

 So that is a further reason why you need to have that objective and 

policy context before you get to the rules so as to provide for that 

special regime. 20 

 

 I have just identified at paragraph 6 and 7 that Mr Kyle did 

acknowledge that there are some tensions between the different 

objectives and policies for the residential zones at the moment, and 

they could be resolved with some further refinements to optimise in as 25 

such, I think that was one of the words used at the Hearing.  Ryman 

and the RVA do not have any concerns about further refinement or 

optimisation if it is necessary to make a clearer delineation between 

retirement village activity and typical residential activity on the other 

hand. 30 

 

 Paragraph 8.  There was several raised relating to our concern about the 

lack of regulation for internal amenity in terms of the retirement village 

model.  Ryman and the RVA do submit that a regulation of internal 

amenity through a regulation to resource consenting process, is not 35 

necessary. 

 

 You have heard a range of different points of evidence on that 

particular point, but I just - - - 

 40 

JUDGE HASSAN:   What is the evidence we have heard on that? 

 

MR HINCHEY:   Well, I will cover the points because I do think that – you 

know, the first point is that there is not any evidence which suggests 

that there is a problem in terms of the welfare of current residents, and 45 

you have heard obviously from Ryman and the Retirement Villages 
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Association and you have also heard from the Council who is the 

regulator - - - 

 

JUDGE HASSAN:   I think the RVA actually acknowledged and I think 

Ryman did itself, that as between the different retirement village 5 

providers, there are different qualities provided, and there are different 

levels of affordability. 

 

MR HINCHEY:   Yes. 

 10 

JUDGE HASSAN:   And therefore need to provide provision across a range of 

those that need it, all those points were acknowledged. 

 

MR HINCHEY:   Yes. 

 15 

JUDGE HASSAN:   And this discussion related to the fact that in the absence 

of a point of reference for internal amenity and management, given that 

not a lot of them provide the Ryman product for example, how do we 

manage for those that need to protect themselves, who cannot protect 

themselves, is it not the responsibility of the planning regime to provide 20 

some protection for them? 

 

 It is unlikely that an elderly person in a unit in a retirement village, 

would have the resources or energy once they are in the room, with no 

sunlight, to actually make a complaint to deal with it, and even at that 25 

point it is too late, so I am not quite sure why you say no regulation at 

all is necessary.  

 

MR HINCHEY:   I will just come back to the point that I was making, I was 

not talking about the future of retirement villages, but I will come to 30 

that shortly. 

 

 What I was trying to emphasise is that in terms of the evidence before 

the Panel at the moment, no-one has identified a current problem of the 

welfare of existing residents, and when I say a problem, I do not mean 35 

that there are different levels of affordability, because there are 

different models out there - - - 

 

JUDGE HASSAN:   Surely, you cannot be saying that on the basis of the 

evidence led by your clients, we have to form a view in the absence of 40 

that, of positive evidence for amenity effects, that there will not be any? 

 

MR HINCHEY:   As I say, I will come to the future in terms of how you 

manage that because I think that is the risk area that we do not know 

yet what the future might hold, and there is a risk that people will not 45 
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be appropriately provided for if they are not regulated, and I have to 

respond to that on behalf of my client, so I will come to that. 

 

 But in terms of the existing environment as it were, I mean, the other 

point is that it is not just Ryman and the RVA and the Council having 5 

not identified a specific current problem.  You have heard from the 

likes of Patricia Harte for Summerset who gave evidence in terms of 

Summerset’s perspective and in planning evidence. 

 

 You have heard from other parties including Housing New Zealand, 10 

other health related public authorities which, you know, if we 

understood there to be a current problem, you would have expected one 

of those parties to have raised it. 

 

JUDGE HASSAN:   Well, they have in various ways.  We heard from 15 

Dr Humphrey – have you read his evidence?  

 

MR HINCHEY:   I have not read his evidence, no. 

 

JUDGE HASSAN:   I am sorry, Mr Chairman, if I just take this forward.  I 20 

suppose it would assist if – the impression I got from answers and 

questions from the Panel was that I think there was a willingness from 

both of your clients to provide a mechanism, albeit perhaps a guideline 

or some form of code setting with the plan, a performance measure on 

internal amenity.   25 

 

  [11.35 am] 

 

 It would still allow a permitted activity process or track but would set a 

benchmark of sufficient standard, bearing in mind, not all retirement 30 

village providers offer the same product to the same market, and we 

need to be careful about those that cannot look after themselves, 

particularly in this setting. 

 

 So are your submissions at paragraph 9 effectively resiling from the 35 

position that was answered in questions from the Panel from both of 

your clients about a willingness to offer some sort of code of reference? 

 

MR HINCHEY:   Sir, I am not residing from that position at all, and that was 

the position that has been made by both my clients about the potential 40 

for a guideline, Mr Kyle commented on that as well. 

 

 But what I would say is that all of those witnesses said that such a 

thing, a guideline, would necessarily need to have some input from the 

retirement village industry, and that that would essentially need to 45 

happen before it could go into the plan. 
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JUDGE HASSAN:   It was sort of an indication as well, I think, I will have to 

check the transcript, that it was not going to take an eon of time, it was 

actually something that was relatively well understood already and 

could be encapsulated already. 5 

 

MR HINCHEY:   That is what Mr Kyle said in his evidence, that is correct. 

 

JUDGE HASSAN:   Yes. 

 10 

MR HINCHEY:   I have taken instructions from my client and they, both of the 

clients, they consider that it will take some time.  The Retirement 

Villages Association in particular did note how many members they 

have in the Christchurch area.  A guideline of this nature would 

probably need to be sent out to the wider community in terms of the 15 

National Retirement Villages Association people.  There would be 

consultation process that would take, I do not know how long it would 

take, but it is not going to happen in the short order in terms of weeks, 

it is more likely to happen over a slightly longer period. 

 20 

 And I suppose the other point is that having reflected on the different 

methods which are already available to address this internal amenity 

issue, my client’s position is the guideline is not a necessary measure at 

the moment and I think, reflecting on the evidence in the transcript, 

none of the witnesses said it was necessary, I think Mr Mitchell said it 25 

was a good idea - - - 

 

JUDGE HASSAN:   That is a matter for the Panel to determine. 

 

MR HINCHEY:   It is indeed, your Honour. 30 

 

JUDGE HASSAN:   If the Panel determines it is.  What is your client’s 

collective position on what will be provided, are you running with 

belief – are you submitting that the Panel should not do anything about 

this on the basis of how much time it is going to take, or are you 35 

submitting that the Panel – are you asking the Panel for leave to 

provide such a document by way of a supplement to your submissions 

in closing before we make our decision?   

 

MR HINCHEY:   Well I will be guided by you in terms of where you want to 40 

take this, but - - - 

 

SJH:   Well, if we cannot do it more quickly, we might have to make our own 

decision and impose something, so it is your call Mr Hinchey, is it not? 

 45 

MR HINCHEY:   Well I am not in a position to give you a guideline today. 
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SJH:   No, we are not asking for it today, but we are not going to be waiting 

months for this and holding up the whole process. 

 

MR HINCHEY:   No. 5 

 

SJH:   You had better tell your people that consultation that is going to take 

weeks and run into months is not going to happen.  They had better 

find a way to do it more quickly if you want input into it because 

otherwise we will just have to make a decision ourselves. 10 

 

MR HINCHEY:   I understand that and I would like you to hear my 

submissions on the reasons why a guideline may not be necessary - - - 

 

SJH:   All right, we will hear those. 15 

 

MR HINCHEY:   So in terms of 9.2, here I am addressing the future and what I 

am saying here is that based on what we know from what you have 

heard from the evidence, at the moment there is a very low risk of there 

being a future problem, and when I talk about risk, I am talking about 20 

probability but I am also thinking about consequence. 

 

 And in terms of probability there are a number of factors which reduce 

that risk even further which I will take you through shortly, and you 

also need to reflect on what are the alternative methods to address a 25 

problem if there is one outside of an RMA context or even within an 

RMA context but not in a regulatory sense. 

 

 So there was evidence from Mr Collyns that was in his primary 

statement of evidence in terms of how the Retirement Villages Act 30 

operates.  Because of the various regulatory requirements under that 

Act and the need to get various approvals and abide by codes of 

practice and the like, becoming a retirement village as defined by that 

Act has quite a high standard attached to it but as a consequence what 

Mr Mitchell was saying, is that that is a barrier to entry, so what you 35 

are dealing with is a community of operators who are already quite 

restricted in terms of who they are, they are bodies who have had to go 

through a process under that Act and get their authorisation, comply 

with various codes of practice, they have to submit disclosure 

statements to the market when they take on new residents, and then 40 

there are some very strict rules about their requirements to comply with 

those advertisements when they are actually operating so that gives the 

resident secure land tenure which is very important for old people. 

 

  [11.40 am] 45 
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 But it also gives them the comfort that they can go to an independent 

person, a statutory supervisor, if for some reason the retirement village 

is no longer operating the way that they said it was in those initial 

disclosure statements or that advertising material.  So those are quite 

high levels of protection for the people that move in. 5 

 

JUDGE HASSAN:   So to take a scenario, say a new retirement village is built, 

say it is for people that can’t afford much.  Say a person gets a room 

and it turns out that that room has no access to sunlight at all, what can 

that person do about it at that point as a 90 year old in that room? 10 

 

MR HINCHEY:   Well, I think one of the key points about that person moving 

into that environment is that they have made that choice and the fact 

that they don’t have any sunlight – just hear me out – the fact that they 

don’t have any sunlight would have been very clear to them when they 15 

decided to move in. 

 

JUDGE HASSAN:   Would it? 

 

MR HINCHEY:   And the other factor you need to be aware of is - - - 20 

 

JUDGE HASSAN:   Where is the evidence for that? 

 

MR HINCHEY:   Well, in terms of becoming a retirement village under the 

Retirement Villages Act you have to advertise, you know, what you are 25 

going to give your residents and then you have got to basically meet 

that pursuant to the statutory supervisor’s role.  And of course a person 

will choose the room that they want to be in, in terms of the room that 

they actually purchase. 

 30 

JUDGE HASSAN:   Where is the evidence for that? 

 

MR HINCHEY:  Well, that would be the same for anyone, it would be you or I 

going to a house and having a look at it and deciding whether it meets 

our needs. 35 

 

MR SAX:   Mr Hinchey, I have a question for you too, I just wonder whether 

you have missed the point of the other part of our question.  We heard 

from your chief executive that you spend 60 to 100 million per 

retirement village or numbers of that order.  We would love to try and 40 

help you, we would love to try and help the Council, so we want to try 

and bring down things that are simple that are clear, easily understood, 

that are codified so at least you are getting out of that you have almost 

got a box ticking exercise. That would be the ideal world for planners 

and I am sure for yourselves. 45 
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 So I think I was a little more hopeful that with that amount of money 

being spent you have got lots of access to wonderful professionals, you 

have done it all before, and would be quickly able to get at least a base 

level matrix which I will says, “There is the box ticking” so Mr Blair 

and his team can see that with ease and says, “Yes, that complies”.  If 5 

you want to have discretionary or non-discretionary or whatever 

aspects, that is fine, so no one wants to constrain what you can do but I 

was hopeful that on the positive side perhaps we could have got a lot 

further forward. 

 10 

MR HINCHEY:   Yes, and we have reflected on the comments that were made 

at the hearing over the last couple of days and there is still a willingness 

to look into a method like that guideline.  I think it is just that it is the 

timing component.  There is also coming up with a guideline which is 

sufficiently flexible to apply to all the different operators.  So, for 15 

instance, you couldn’t have a guideline which says, “If you have got a 

bowling green, a restaurant and a hairdresser as a minimum you tick 

the boxes” effectively because some will have that and some won’t.  

And there is a whole bunch of different amenities which people rely on.  

I mean one might be simply, you know, enough sunlight, I mean that 20 

might be one at the very basic, I don’t know. 

 

JUDGE HASSAN: Well, if you go to the very basic ingredients of what 

constitutes planning and amenity values and concepts that are not only 

in New Zealand but in most jurisdictions relate to concepts of sunlight 25 

access, privacy, those basic things.  I mean you can see I haven’t been 

to a hairdresser recently but I don’t regard it as being an amenity issue. 

 

SJH:   Ms Dawson also has a question. 

 30 

MS DAWSON:   My question is about the definition of retirement village.  I 

asked Mr Kyle about this and I still remain a little confused as to 

whether the definition being put forward means that all retirement 

villages need to be within the Retirement Villages Act if they come 

within the definition.  It is all to do with the addition of the words “and 35 

age qualifying developments” and whether a small group of elderly 

persons units, for example, developed by a Council or another social 

housing provider comes within the definition of retirement village or 

not in the definition that you and your clients are putting forward.  Was 

that attached to Mr Kyle’s evidence? 40 

 

MR HINCHEY: Mr Kyle did speak about that. From the Ryman and 

Retirement Villages Association their case is to provide for their 

particular model which is things which are governed by the Retirement 

Villages Act. 45 
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  [11.45 am] 

 

MS DAWSON:   But what is the definition, is that the case with the definition 

you are putting forward?  Because if you are relying on the Retirement 

Villages Act to provide safeguards for residents then we need to make 5 

sure that all activities that come within those defined words are 

captured by that Act for example.  It may be the case but I just need to 

be assured of that because I thought that wasn’t the case from 

Mr Kyle’s answers.   

 10 

MR HINCHEY:   Mr Kyle’s definition does have an “and includes a retirement 

village as defined in section 6 of the Retirement Villages Act” and that 

is - - - 

 

MS DAWSON:   But there are other things that are included as well, there are 15 

two other lines there, aren’t there? 

 

MR HINCHEY:   There are indeed, “A rest home defined in section 58.4 and 

an age qualifying development”. 

 20 

MS DAWSON:   Yes, so that age qualifying development isn’t covered by the 

Retirement Villages Act, is it? 

 

MR HINCHEY:   No, it is - - - 

 25 

MS DAWSON:   And it is those sorts of development which, from your 

client’s proposition, are going to be included within the defined term 

retirement village where I mean I understand it and we want to know 

how access to outdoor space, for example, is going to be provided for 

when it is not a standard that is required.  I mean I am not expecting an 30 

answer now but I am just wanting you to understand the breadth of 

what you are asking to be defined as retirement village. 

 

MR HINCHEY:   I understand the point. 

 35 

MR SAX:   Mr Hinchey, perhaps could I ask my question a slightly different 

way.  I understand it is difficult to herd cats if you are trying to 

represent an industry but you are counsel Ryman, they are respected 

and a good operator by all accounts.  So taking Judge Hassan’s 

question of a minimum standard, how quickly could you come back on 40 

behalf of your client, not the industry, to say, “Here are the minimum 

requirements or standards and good design for retirement villages”, that 

you think are  important and then maybe a second category which is the 

aspirational, the ideal.  Because I do understand different size sites and 

different amenities and so on but if there is something that can help us I 45 

am sure that would be helpful. 
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MR HINCHEY:   Okay, I will have to make a phone call but I can do that. 

 

JUDGE HASSAN:   We have to put pressure on you, Mr Hinchey, because 

really your client is asking for permitted activity status and therefore 5 

we have to weigh the risks.  It is not just a matter of the evidence, 

section 32.1, 32.2C obliges us to look at the lack of evidence in terms 

of managing the risk and including for people that can’t look after 

themselves.  So it is quite important what activity category can we sign 

off on for his. 10 

 

MR HINCHEY:  I understand.  Just in terms of the permitted activity category,  

I mean Ms Harte and Mr Kyle both indicated that most of the modern 

retirement villages won’t fall into that permitted activity category, they 

will fall into a restricted discretionary activity category which has all 15 

those assessment criteria which go with it, and I understand they don’t 

include the internal amenity issue that you are concerned about but that 

does – it is not just a - - - 

 

JUDGE HASSAN:   Yes, but the small scale relatively cheap low end of the 20 

market is possibly where the highest risk is. 

 

SJH:   Well, it is for you whether you take it up or your clients take it up or not, 

Mr Hinchey. 

 25 

MR HINCHEY:   Yes, and I have got the message. 

 

SJH:   You will get the drift I think. 

 

MR HINCHEY:   Yes, I just want to you a little bit further with this.  The one 30 

point I was trying to make in terms of people moving into a retirement 

village and knowing what they are moving into, is that if you are 90 

years old you have got a choice as to where you go in terms of your 

ongoing health needs. 

 35 

JUDGE HASSAN:   Depending on your money. 

 

MR HINCHEY:   Depending on your money but one of the choices would be 

to go into the public health system if you need the care because of, you 

know, your particular circumstances.  Another choice would be to go 40 

into a retirement village and if that was a cheap poorly managed small 

cubicle with very little heath care need, I mean the choice there would 

be, “Well, should I go with the public system or should I go with that 

other option”.  

 45 
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 So there is some element of a person deciding that that is the most 

appropriate thing for them and they will be making that in the context 

of their existing welfare generally speaking being compromised either 

from a social or a health perspective and they are wanting to move to a 

position where things are better than what the situation that they are in. 5 

 

SJH:   We have evidence, haven’t we, that they are vulnerable group that go to 

retirement villages? 

 

MR HINCHEY:   Yes. 10 

 

  [11.50 am] 

 

SJH:   So a 90 year old is not the same as a 45 year old making a decision 

about a purchase. 15 

 

MR HINCHEY:   No, that is right. 

 

SJH:   You cannot assume that they will have the necessary support to be as 

informed as they ought to be even with the protections under the Act, 20 

particularly the lower end of the market which may fall within your 

other client association or may not. So I think you picked from the 

questions where this is heading, it is a matter for you. 

 

MR HINCHEY   Yes, and maybe just the final point on this, because I am 25 

hearing you loud and clear, is that if you are dealing with a future 

problem, which is what I think we are dealing with here, there are a 

number of ways and means to establish guidelines, regulatory controls, 

whether that be through the RVA or some other process. Those things 

can be done very quickly, and what I would say is that when you are 30 

dealing with vulnerable members of the community, whether that be 

old people, disabled people, young people, whatever it happens to be, a 

spotlight in terms of what is going on and the impacts on those types of 

people is very direct. You read the newspapers and any situation where 

elderly people or disabled people are being essentially used, that gets 35 

elevated very quickly in my experience. I am just speaking from the bar 

here. 

 

SJH:   Well it occurs to me the interest of Ryman may be different from the 

association, because the association covers a broad spectrum of 40 

operators that may not be as respected or may not be as responsible as 

someone such as Ryman so there may be some conflict there. 

 

MR HINCHEY:   But as I say, to get in to that market, you need to get through 

those hoops in terms of the retirement villages. 45 
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MS DAWSON:   But not in terms of the definition you have put forward. The 

definition that you and your clients are putting forward for this 

permitted activity goes beyond anyone that would ever be a member of 

the Retirement Villages Association as far as I can, and yet you are 

asking for permitted activities status without complying with a number 5 

of normal standards for internal amenity, and we need to be satisfied 

about that. 

 

MR HINCHEY:   Thank you. I cannot take that any further, I will move on to 

my next topic. Probably just to clarify that as Mr Kyle said in his 10 

presentation, it is only the activities which fall from that definition 

retirement village, which would be exempt from the internal amenity 

controls, not the rest of the residential market. 

 

 The other main issue that came up was the question around how to 15 

properly provide for retirement villages in the residential medium 

density zone. There were two options presented, one from Mr Kyle and 

one from Mr Blair. Mr Kyle essentially asked for his generic retirement 

village model to be provided in a medium density zone. Mr Blair’s 

preferred model was to adopt the same approach that is being used for 20 

residential complexes in that zone.  

 

 I have set out in opening submissions and in the evidence a number of 

reasons why we thought Mr Kyle’s version should be preferred. At the 

time of drafting this closing submission, I had not seen the Council’s 25 

closing submissions and I just recall that there is an update in terms of 

the Council’s position on this particular issue.  

 

 My understanding from Ms Scott’s closing submission is that the 

Council now accepts that the assessment criteria for retirement villages 30 

could be the same as per Mr Kyle’s model, rather than those applying 

for residential complexes. The only outstanding issue is whether you 

provide for retirement villages as a permitted activity or a restricted 

discretionary activity. In Ryman and the RVA’s submission, the 

permitted activity is still being pursued, and the reasons for that is one, 35 

as Mr Kyle pointed out, the need for consistency of treatment across 

the different zones. The other point that was made in evidence is that 

there is an acknowledgement through a permitted activity that a 

retirement villages is an acceptable use in a residential area, and that is 

why Ryman and the RVA have sought that in all the other zones. 40 

 

 And probably the final point is that as has been identified by Ms Hart 

and Mr Kyle, the sorts of medium to larger scale villages that you see 

up there in the modern world will all inevitably trigger some building 

control and therefore be subject to the resource consent process and all 45 

the assessment criteria that go with in accords with Mr Kyle’s model. 
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So we do not see there is a gap which is problematic in terms of still 

providing for retirement villages as a permitted activity in that zone. 

 

SJH:   All right, thank you. Any further questions from the Crown? 

 5 

MS DAWSON:   No, not for me. 

 

  [11.55 am] 

 

JUDGE HASSAN:   Mr Hinchey, I have to ask you about one other matter 10 

which you do not cover in your submissions but it is important for us to 

know your ultimate position for your clients in regard to retirement 

villages inside the noise contour of the plan. So we have heard from the 

airport and the question is one of a form of intensification, and the 

airport’s position has been put very clearly to us in regard to the line 15 

being drawn in terms of intensification at what could permitted and 

able to be undertaken under the Operative Plan. Retirement villages are 

a form of intensification. Mr Kyle’s evidence addressed this and he 

gave his opinion that the airport’s position was incorrect. So I am just 

wondering if you could- - -  20 

 

MR HINCHEY:   Sir, I do not want to interrupt but I just want to clarify, we 

pointed out in our opening legal submissions and again in our closing, 

Chapman Tripp is not actually acting on that particular issue due to 

existing client arrangements, so I am afraid I cannot help you with that 25 

question. 

 

MS APPLEYARD:   I am the problem, obviously I act for CIAL so if the firm 

has got a conflict, I am also a Ryman director so Mr Hinchey is not 

instructed to deal with the noise issues. 30 

 

JUDGE HASSAN:   All right, so thank you. 

 

MR HINCHEY:  Thank you, sir. The remainder of my submissions just deal 

with one clarification around the sustainability principles which I will 35 

not take you through but I am very happy to answer any questions. 

 

SJH:   Thank you, any further questions? 

 

MS DAWSON:   No, thanks. 40 

 

SJH:   Thank you, Mr Hinchey. 

 

MR HINCHEY:   Thank you. 

 45 

SJH:   Yes, Mr Beatson. 
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MR BEATSON:   Thank you, sir. Mr Noble has prepared an affidavit and it is 

responding to some questions that were asked of him when he was in 

the stand. You should have a copy of that. I would like leave to have 

that file. 5 

 

SJH:   So you are seeking leave to file that? That is granted. 

 

MR BEATSON:   Thank you, sir. I have also prepared closing legal 

submissions which were filed last night. 10 

 

SJH:   Yes, as with all the legal submissions that were filed late last night or in 

the early hours of the morning, we have read them quickly, so you can 

take us to the bits you want to refer to. 

 15 

MR BEATSON:   The key points, thank you sir. 

 

SJH:   We have also had an update earlier from Ms Appleyard as a position that 

appears to have been reached. 

 20 

MS APPLEYARD:   Just if I can update that I have only just provided Mr 

Beatson with a proposed rule. He probably has not even had a chance 

to have a look at it, so I have explained to him that we have got 48 

hours’ grace to get the Orion position sorted out. So he was not here for 

that discussion this morning. 25 

 

SJH:   Right, thank you. 

 

MR BEATSON:   Would the panel like a hardcopy of the affidavit and 

submissions? 30 

 

SJH:   We have got that. 

 

MR BEATSON:   You have got it, excellent. 

 35 

SJH:   We have got a very good secretary. 

 

MR BEATSON:   Just briefly talking to the affidavit first, and at paragraph 7 

Mr Noble says he confirmed that he would assist Orion with technical 

assessment of its 66kV asset. The point of the affidavit responds to that 40 

question. It also relates to questions that came from Ms Dawson about 

the 25th percentile, and Mr Mitchell about the physical characteristics 

of the various assets. What he has done is he has zeroed in on the 66kV 

lines and he says that he is not following the same methodology 

because the original methodology was very robust, but working off that 45 

as a base he thinks that a 10-metre corridor for the 66kV lines would 
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work and would be sufficient to protect the corridor and also be the 

least restrictive that it could realistically be in terms of other activities. 

 

 So there is a refinement there from the one side that fits the 12-metre 

corridor for all of Transpower’s assets, I am in acceptance that that 5 

could be reduced with a 66kV asset. He is also acknowledging that 

from a technical perspective, the same assessment would apply to 

Orion’s 66kV assets. Just turning to the legal submission, at the back of 

those there are two appendices. There is a tabular form Section 32 

analysis which I have signalled that we would trawl together for your 10 

assistance, and there is also the proposed amendment to the rule. 

Ms McLeod has prepared that and she has made some drafting notes in 

the margin of that. Perhaps I will take you through the submissions 

now.  

 15 

  [12.00 pm] 

 

 During the hearing it was noted that policies 10 and 11 don’t specify 

the width a buffer corridor has to be.  While we accept that that is 

technically correct the policies do contain clear directions.  So 20 

policy 11 we say requires an assessment of what sensitive activities are, 

what an appropriate buffer corridor would be and what activity status is 

required to generally not provide for those activities. 

 

 Policy 10 requires an assessment of the area in which egregious (ph 25 

effects including reverse sensitivity effects arise or an activity status is 

required to avoid such effects and to ensure the National Grid is not 

compromised.  And I set out at paragraph 2 Mr Campbell’s explanation 

of those activities that Transpower considers to be sensitive activities 

so residential, schools and hospitals.   30 

 

 What is an appropriate buffer corridor?  We say in order to implement 

policy 11 it is necessary to work out the area in which sensitive 

activities have an adverse effect on the transmission network and that 

that will largely determine what an appropriate buffer corridor is.  35 

Paragraph 4, the issue has been carefully considered by Transpower.  I 

set out his comment on that question and the approach to it.   

 

 At paragraph 5, it is within a 12 metre corridor and that is subject to the 

discussion about the 66 kV line which will follow.  That activities have 40 

the greatest adverse effects on that National Grid including reverse 

sensitivity effects, and Mr Campbell explained within a 12 metre 

corridor Transpower can contain and have access to maintain all of its 

assets.  And Mr Noble outlined the 12 metre corridor is calculated on a 

statistical basis across all of the Transpower assets. 45 
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 In terms of activity status, paragraph 6, we submit the only activity 

status that would generally not provide for sensitive activities and that 

would avoid reverse sensitivity effects in relation to buildings is non-

complying activity status. It requires a higher threshold than 

discretionary activity status because of the gateway tests and we think 5 

prohibition is excessive.  It could be argued that prohibited activity 

status is required to avoid but that is not how it has been interpreted by 

Transpower or applied elsewhere. 

 

 If the activity status was discretionary councils would have 10 

discretionary whether or not to grant consent and this would be making 

greater provision for activities compared to non-complying which we 

say is contrary to the direction in policy 11. So really Transpower’s 

approach is to focus on the minimum it requires and then have a high 

threshold for consent. 15 

 

 What are the rules that are now proposed?  Essentially provision for 

sensitive activities and buildings within 12 metres of the centreline of 

110 or 220 kV assets within 12 metres of the foundation of those or 

10 metres for 66 kV assets and fences within five metres of a line 20 

support structure foundation to be non-complying. 

 

DR MITCHELL:  Can I just ask a question of clarification in relation to that 

and I have seen the rule that has been attached that Ms McLeod has 

drafted? The permitted activity rule that was proposed previously had 25 

the exemptions, there is no intention to make what is now non-

complying any different from what the exemptions were and if there 

are any that is an artefact of drafting rather than a conscious decision to 

say, “The previous rule said you could do these five things and with a 

redraft there is only four of them”, as a hypothetical, that is not the 30 

intention of the redraft? 

 

MR BEATSON:   No.  It is purely a response to your comment it looked like a 

Claytons rule, I will come back and talk - - - 

 35 

DR MITCHELL:   But it is just simply to reverse presumptions, not to actually 

change the list of - - - 

 

MS DAWSON:  There is nothing been left out? 

 40 

DR MITCHELL:   Nothing has been left out that was previously in, that is not 

the intent? 

 

MR BEATSON:  No, nothing has been left out.  I am just looking back for 

confirmation, nothing has been left out.  The intention was to make it 45 
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simpler and easier and more accessible to people who read it.  I think it 

is achieving that. 

 

DR MITCHELL:   All right, thank you. 

 5 

MR BEATSON:  Paragraph 10, Ms Buttimore agreed during examination there 

is possibly merit in high voltage having different setback provisions but 

she relied on Orion.  And I say if the Hearing’s Panel decides to 

include corridor protection rules for some of Orion’s assets Transpower 

doesn’t oppose a 10 metre corridor for the 66 kV lines whether or not 10 

they are utilised for the National Grid.  So we are not being exclusive 

about that. 

 

  [12.05 pm] 

 15 

 It is important to emphasise if the Panel decides because the starting 

position of course is quite different for Transpower and for Orion 

because there is a direction through the national policy statement that 

you shall do this for the Transpower assets, the National Grid.  Orion 

needs to make the case that that this policy framework or something 20 

similar to it should apply in the circumstances of its assets. 

 

 Paragraph 11, just referring to the table at appendix 1, we have set out 

what we hope will be a useful summary for you as to the cost and 

benefit in relation to the most appropriate width and activity status for 25 

activities within the corridor.  We have provided cross-references to the 

national policy statement evidence, strategic directions chapters and 

responses to questions that were asked during the hearing.   

 

 Paragraph 12, examined the options for the corridor width and really 30 

why we have narrowed it down, we have gone away from the 32 metre 

and down to the 12 metre and 10 metre corridors.   

 

 I note at paragraph 13 that reducing the width of the corridor for the 

66 kV assets makes the corridor rules slightly lengthier.  You may 35 

consider a simple 12 metre rule is easier but the evidence from us now 

is that a 10 metre rule is acceptable so I think that the slight increase in 

complexity, and I think it is a very slight increase, it is just the addition 

of another sub part to the rule, is appropriate given the restriction or the 

relaxation in the restriction that we are seeking.   40 

 

 Activity status again, just setting out in a bit more detail why we 

consider non-complying is appropriate.   

 

 I note at paragraph 15 the permitted activity rule combined with non-45 

complying does enable some activities in close proximity to the grid 
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but it is acknowledged to be complex and cumbersome, the same 

outcome can be achieved through a standalone non-complying rule 

which addresses that concern or avoids the concern raised about a 

Claytons permitted activity rule.  Or a restricted discretionary rule in 

the notified version is more enabling for landowners wanting to 5 

undertake activities, results in increased process costs for Transpower 

through expending greater legal consultant and staff costs in an attempt 

to minimise adverse effects on its network.  It may also unrealistically 

raise expectations about what can occur in the corridor. We also submit 

it doesn’t give effect to policies 10 and 11 of the national policy 10 

statement. 

 

 So we submit the benefits for a non-complying activity rule for the 

Transpower lines outweigh the costs.   

 15 

 The proposed rule framework as attached to appendix 2 is considered 

to be most appropriate for achieving the relevant objectives and 

implementing the relevant policies. 

 

 The question arose why is it that Transpower is worried about what 20 

Orion does or what Orion seeks.  Really the concern is that Orion’s 

position may mean the provisions that Transpower seeks become 

diluted or more restrictive and therefore more contested if the rules 

become combined with the rules for a distribution network.   

 25 

 As Mr Campbell confirmed Transpower doesn’t oppose Orion having 

appropriate corridor protection rules that are tailored to its network.  So 

obviously the first question is whether or not those assets actually need 

protection.  If they do, the second question is what should the extent of 

that protection be and Ms Buttimore accepted it is important any 30 

restrictions are justifiable supported by robust analysis. 

 

 Mr Watson accepted the desire to get adequate protection has to be 

tempered with an assessment of the impact of that on landowner’s 

ability to use and enjoy their own land.  So obviously whether or not 35 

Orion has produced sufficient evidence to support its position is a 

matter for your to determine. 

 

 And just note as another matter that we have made a submission on the 

general subdivision provisions for all zones.  We will address that 40 

matter in evidence during the hearing for that topic. 

 

SJH:   Thank you, Mr Beatson.  Any questions from the Panel? 

 

DR MITCHELL:   I just have one question of clarification and it is about the 45 

10 metre, 12 metre scenario for the 66 kV lines.  You said that you had 
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no objection to it being 10 metres across the Transpower and Orion 

assets and you then said it was up to us  to determine whether the 

10 metres was necessary or not.   

 

 If we determine that the Transpower, that the 12 was the appropriate 5 

width would you then accept that that should still apply at 12 metres for 

Orion or should it still be 10 metre for them? 

 

MR BEATSON:   I think the technical evidence is that for 66 kV 10 metres is 

sufficient and that applies to both sets of assets.  If you decide that 10 

12 metres is appropriate for Transpower, presumably that’s for policy 

reasons, simplicity reasons, in which case you should be looking a 

slightly adjusted and specific rule for Orion, and it would be 

appropriate to rely on the technical evidence you’ve got that says 

10 metres is appropriate for that. 15 

 

  [12.10 pm] 

 

 I think Ms Appleyard’s rule sets out two extra under A, a three and a 

four, giving that a 10 metre for the 66 kV distribution lines and then a 20 

five metre for the lesser asset.  

 

DR MITCHELL:  So just to be clear, the Transpower position is, is that the 

Orion corridor should be 10 metres irrespective of what’s decided for 

Transpower, is that right? 25 

 

MR BEATSON:  Not quite, I mean, yes, for the 66 kV lines, if you are 

satisfied that there needs to be a protection corridor then we consider 

10 metres is appropriate. For us, we are happy with either 12 metres as 

a blanket because it is simple, or a split 12 metres for the bigger assets, 30 

10 metres for the 66. For Orion we’re not saying there should be a 

10 metre corridor, we’re saying if you think there should be then we 

think for 66 kV there’s a technical basis to say 10 metres is appropriate, 

we haven’t given any evidence on the other assets. 

 35 

DR MITCHELL:   All right, thank you. 

 

MS DAWSON:  Just one question, Mr Beatson. Coming back to an earlier 

question between Dr Mitchell and I, the mediated version of the rule, 

which included a permitted activity, albeit maybe Clayton’s one, did 40 

seem to allow some additional level of development than is now 

exempt from the non-complying activity rule in terms of additions, 

alterations to existing sensitive activities within the corridor. I just want 

to be clear that the intention is not to back track, I suppose, on some of 

those provisions that were previously put forward as being part of the 45 

permitted activity rule. 
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MR BEATSON:   I think the intention was to try and come up with something 

that responded to two points that were made. One, is it felt like a 

Clayton’s rule because it said it is permitted but then it had a whole pile 

of things that tipped you into non-complying and really it was saying if 5 

you’re one of those things it should be non-complying, so that’s the 

first point. The second point was it was a complicated rule, and we’re 

trying to simplify it, so we have taken on board that comment. Now, if 

you want to feed back in - - - 

 10 

MS DAWSON:   So there are some simplifications as well - - - 

 

MR BEATSON:   Absolutely, there are. No, I acknowledge that. 

 

MS DAWSON:   All right, that is fine. 15 

 

MR BEATSON:  So we explained in the evidence that, yes, it’s a slightly 

cumbersome rule, the old one - - - 

 

MS DAWSON:   And there were two ways and two options. 20 

 

MR BEATSON:   Yes, you could simplify it if you wanted but it would be a 

slightly more restrictive approach because you are casting a blanket. 

 

MS DAWSON:  All right, I understand now. It was as a result of the 25 

simplification aspect that I asked, just going with the slightly more 

restrictive approach and reversed to being exceptions from non-

complying rather than tiny little permitted. 

 

MR BEATSON:   Yes. 30 

 

MS DAWSON:   All right, thank you very much. That is clearer for me, thank 

you. 

 

MR SAX:   Yes, Mr Beatson, a number of questions. I just wonder whether 35 

Transpower should be submitting something an awful lot more positive 

in the obligations that Transpower will undertake, and perhaps let me 

make a number of points. Transpower did state that where possible in 

new subdivisions if lines could go into road reserves that would be an 

option favoured and preferred, I have made checks on that and that 40 

generally isn’t the case, it’s the reverse. It does make a lot of sense, so 

why is there not a positive obligation for that? 

 

 Number two, another question I asked was line height, line sag can be a 

problem in terms of effects, and in terms of capital effects, I think your 45 

economist said – I did call it land sterilisation and he took exception to 
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that, I have checked and under Transpower lines regularly 2.4 metres is 

the maximum build height, so that eliminates effectively landscaping or 

in fact any structure, so I would call that sterilisation. 

 

 Your network manager replied that sometimes that could be remediated 5 

with a $20,000 pole, not talking about who pays for that at the moment, 

but if you’re talking about millions of dollars of land sterilisation is 

there not somewhere where there can be far more positive obligations 

for Transpower to be a good and helpful corporate citizen, just not 

asking for blanket protection rules, because I think that will do the 10 

community good and it’s not, under section 32 I think we should be 

considering land owners as well as Transpower, and certainly the need 

to protect their assets. Do you have a thought on that? 

 

  [12.15 pm] 15 

 

MR BEATSON:  Yes, I do. We will be coming back in the subdivision chapter 

with further detail and examples of how the assets can be collocated 

appropriately and we have actually identified some specific examples 

where that has happened and we actively seek to encourage that. It is 20 

important to note the starting point for this discussion is the national 

policy statement which says that there will be a buffer corridor that will 

avoid reverse sensitivity effects and won’t generally provide for 

sensitive activities within the corridor, and that’s really the focus.  

  25 

 We start at that point and then we asked what’s the minimum level of 

protection that we think is warranted, and you have heard the evidence 

that over time Transpower has really peered back its position, what it 

has sought and it is trying to be as enabling of activity outside that bare 

minimum as it can be but also avoid unnecessary regulatory cost and 30 

opposing a plethora of small scale applications or more significant 

activities that could compromise that policy direction.  

 

 So, I think overtime we are arriving at the position that that strikes the 

right balance, and this hearing itself is an example of the further 35 

refinement that takes place over time. 

 

MR SAX:   I just wonder, I’m not sure about process, but I just wonder 

whether it is possible, I presume the subdivision rules have been well 

thought through now, would it be possible to have a copy of the 40 

policies you are suggesting for us to read in the context of, essentially 

existing residential, residential intensification, that could be quite 

helpful to us I suspect.  

 

SJH:   Well, they are available to us as notified. 45 
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MR BEATSON:   Yes, sir. 

 

SJH:   Any other questions?  Thank you, Mr Beatson. We will take a 15 minute 

adjournment. Counsel that have already submitted, if they wish to, are 

excused. 5 

 

MR BEATSON:   Thank you, sir. 

 

ADJOURNED [12.18 pm] 

 10 

RESUMED [12.32 pm] 

 

SJH:   Just before you start, Mr Radich, there’s one thing we want to explore 

and that is that there was previously a straight subdivision route under 

new neighbourhood zone and there was the combined route. 15 

 

MR RADICH:   Yes. 

 

SJH:   We certainly heard some evidence to suggest that better route outcomes 

are likely from the combined route, it just seems to have disappeared, 20 

and the other part of that as we understand it, Ms Scott, you’re asking 

us to put those decisions off until the subdivision chapter? 

 

MS SCOTT:   Yes, that is correct, sir. 

 25 

SJH:   Does that include the land use element of a combined route? 

 

MS SCOTT:   Yes, it does, sir. 

 

SJH:   Right, okay. 30 

 

MS DAWSON:   Excuse me, does it include all the land use aspects of the new 

neighbourhood zones? 

 

MS SCOTT:   Sorry, just on reflection, you are correct there. No, it is just the 35 

subdivision chapter, chapter 8 of the new neighbourhood, but there is a 

need to ensure where the assessment matters in chapter 14 are referred 

to in the chapter 8 provisions that there is alignment, and that is one of 

the concerns that Mr McLeod raised. It is included in my legal 

submissions that there would be some benefits in decision-making on 40 

new neighbourhoods after the subdivision chapter is heard, that was the 

position that was brought to the pre-hearing meeting some time ago 

when it was acknowledged that there was some overlap between the 

subdivision chapters, the residential, the industrial and the commercial 

chapters as well. 45 
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  [12.35 pm] 

 

SJH:   Well, we brought forward for new neighbourhood was at the Council’s 

request, and now we’re being asked to push it out again effectively, 

which it’s confusing enough without that sort of thing happening, but 5 

that’s for future – it’s happened now. 

 

MS SCOTT:   I know it is. 

 

SJH:   I just want to know, are you expecting us to make a decision on whether 10 

or not the combined route should be an option as it was previously or 

Mr McLeod, who gave no principle or philosophical or other reason, 

just simply dropped it out, I think on the basis that there’s more clarity 

if you have fewer pages. 

 15 

MS SCOTT:   Sir, the Panel can make a decision on what it considers to be - - - 

 

SJH:   No, I know that. 

 

MS SCOTT:   In this context, the Council is not asking for a whole set of new 20 

evidence to come forth in the subdivision chapter, and I think a 

decision - - - 

 

SJH:   But your position now is you’ve dropped the combined route? 

 25 

MS SCOTT:   It is the Council’s position. 

 

SJH:   Without evidence to support why it has been dropped? 

 

MS SCOTT:  Mr McLeod’s evidence talks through, or in his view, that there is 30 

no need for that comprehensive route, his view was that it brought 

more confusion to the plan than benefits, and that is the evidence. 

 

SJH:   But with a clarity view rather than a philosophical view that didn’t really 

address other evidence we have heard, including from Ms Reeves 35 

yesterday who said you’re throwing the baby out with the bath water, 

and there was other evidence which the Panel had taken on board, and 

although we have clearly not made any final decision, would suggest 

that that combined route can lead to much better outcomes.  

 40 

MS SCOTT:  There is evidence before you to that effect, sir, and I guess it 

turns to the Panel now as to what it considers to be most appropriate. 

 

SJH:   All right. Mr Radich. 

 45 
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MR RADICH:   Yes, thank you, your Honour, members of the Panel. You will 

have two documents from the Crown, I trust one is a synopsis of 

submissions and the other is a table headed points of difference, and I 

will come to the latter a little bit later in the submissions, but if I can 

turn to the written submission itself first of all and look at the 5 

introduction to that. 

 

 There we say that the Crown said in opening and what it said in its 

submissions on the initial version of the proposal was that it’s whole 

objective here is to promote housing supply effectively, adequate 10 

intensification is a significant point for it, as the Panel is aware, another 

point, and I am looking towards the end of paragraph 1, is the 

enablement of mixed use development on brownfield sites, and that’s 

been provided for well, better enabled community activities, that has 

been provided for well now, and reduced red tape and prescription of 15 

something that the Crown pauses to consider a little further in these 

submissions, and it says in paragraph 2, which we have said all along, 

that the revised proposal has come a long way forward and all of the 

things that are mentioned there towards addressing the points with 

which the Crown has been most concerned. 20 

 

 So in terms of, as I say in paragraph 3, the outputs from the revised 

proposed would produce, in the sense that if one was making an 

application how would the rule and policy regime apply to the output 

produced, the points of difference are now relatively few, they are 25 

contained in the points of difference table, there’s only about a dozen 

of them, and I will come to them later, they come down to sometimes 

such significant things as looking at the urban design standards, and 

that is still in contention, and some of those examples are so small as to 

talk about how rubbish bins should be sealed, so some of them are 30 

down to a very granular level of detail. 

 

 But those things aside, there are seven matters that remain for the 

Crown, I mention these in paragraph 4, the first of them is the 

intensification target and the need, the Crown says, to extend medium 35 

density zoning. The second is the better compliance with the strategic 

directions objective through more use of controlled activity status, 

clearer explanation in the policies about the way in which each zone 

operates, reducing repetition through the collapsing exercise that has 

been discussed off and on during the hearing. 40 

 

 The next of the list is the removal of the life stage and energy 

efficiency standards to sustainability principles, we come to each of 

these in the submissions. The next is the urban design principles 

themselves, the Crown and the Council still are at odds over the way in 45 

which they are best expressed. 
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 The next one is the need for targeted application of matters of 

discretionary and non-compliance. Now, this is the point that may well 

have been dealt with, I am not sure, I haven’t had a chance to look at it 

yet, and the version of the proposal that is lodged with the Council’s 5 

closing submissions today, but there were some matters you might 

recall that when one was looking at matters of discretion there had been 

an error, the deletion of certain matters of discretion when they should 

have stayed and been used. So I think that may have been tidied up or 

perhaps in the process of being tidied up. 10 

 

  [12.40 pm] 

 

 The next is the new neighbourhood provisions which we will come to, 

and the final matter is a practical one, and that is the ability of the 15 

Council to actually provide the infrastructure to accommodate 

development, and I come to that, which really integrates of course with 

the whole intensification issue. I come to that shortly. There are just a 

miscellany of other points. There are three, in fact. There is one more I 

will add just in a moment that I mention in paragraph 5, and that is the 20 

fire service issue in terms of RD18 for Oakvale Farm and Jeremy, 

Maurice (ph 1.07) Carter. The second is Danne Mora Holdings, 

Mr Cleary’s request to make more specific provision for the North 

Halswell new neighbourhood zone, and that is accepted in there and 

that is discussed in terms of how that is best dealt with. 25 

 

 The next is the bird strike issue, and finally, if I can add to this, there 

are the changes sought by Karen Blair for the oil companies, to Policy 

14.1.7X in relation to non-residential activities. That is evidence that 

has only very recently been given I will just mention at the end.  30 

 

So I say in paragraph 6 that we do not look again here at the higher 

order documents. They have been dealt with quite thoroughly in 

opening and that analysis need not be repeated. Turning then to the first 

of the list of issues, the bigger ticket issues, the intensification issue. I 35 

think the way it is put in paragraph 7 summarises the position, and if I 

can just read it to make it right. So when deducting practical 

intensification capacity within the existing urban areas of the city from 

the intensification target produced or prescribed by the LURP for 

greater Christchurch, and that figure is 20,742, the respective analyses 40 

carried out by Mr Shellicans and Dr Fairgray produce a band of 

outcomes and they range from a surplus of just on 4,100 dwellings to a 

deficit of 5,375. 

 

 The point I make in the few paragraphs that follow are that putting 45 

aside for a moment the difference in the calculations, that we have 
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spoken to the witnesses about and when they gave evidence, the views 

really are not so different. I think, if I can put it this way, the difference 

is this: that Dr Fairgray and Mr Shellicans agree that at the moment, 

new development in terms of intensification in greenfield is running at 

about 50 percent each, 50/50. Dr Fairgray would say on that basis you 5 

can look at a lower percentage target for intensification because it is 

going to take a great deal to move beyond the 50 percent anyway, and 

on that basis, the practical capacity issue is removed. 

 

 Mr Shellicans takes a slightly different view and says “yes, I agree that 10 

that is a significant challenge, it is a hill to climb”, but the objectives 

are clear. What is best going to achieve the objectives to 2028 and 

beyond? Let us not promote comprised development outcomes. Let us 

not take a risk. What he asks is the downside of being aspirational. Let 

us provide plenty of zoning capacity. It does not mean a developer will 15 

a develop it, but it does mean that the price points will be lower, and 

this is an important point. Development will, as a consequence of that, 

be enabled, and we are one step closer to achieving the objectives that 

we are seeking. Whereas if that capacity is not there, it goes without 

saying that the converse applies, that the price points are more difficult. 20 

 

 So turning back then to the calculations, I will not labour these points, I 

think they have been made and perhaps at the end of the day it is too 

granular, but the inputs have been agreed into the GIS-based modelling. 

I have mentioned them in paragraph 7, and the inputs in terms of 25 

calculating the merits of the material parts of practical capacity of a 

commercial filters to the land that is generally available. They are 

mentioned in the footnote there, they include removing things due to, 

for example, building age and improvement in land value proportions. 

That is agreed, so the matters that are in issue are those in the sub-30 

paragraphs that follow. There are really only four points. 

 

  [12.45 pm] 

 

 First is the intensification target, really comes to the point that I was 35 

just making. Do we be aspirational or not? But in looking at that target 

and the points made halfway down this paragraph 11A, one needs to 

give some thought to historic trends, for example, and this is given in 

evidence with the references here, the MBIE estimates that, as at 2013, 

87 percent of greater Christchurch’s housing stock was in the city. 8 40 

percent in Selwyn and Waimakariri and 5 percent in the Selwyn 

District, and that of multi-dwelling unit stock, 26,400 are in 

Christchurch while only 1,277 in Waimakariri and Selwyn combined. 

 

 The next point of difference is looking at the improvement value 45 

threshold, to filter out those properties where the value of 
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improvements on the land is too high relative to the value of the land 

such as the land is unlikely to be redeveloped to give them the value of 

the property. The footnote 10 deals with that and the point here is that 

both experts agreed on a figure of 27.5 percent as being effectively a 

mean point, but it is noteworthy, I just pause in the third sentence of the 5 

footnote, that Dr Fairgray’s surplus predictions all use a higher 

threshold. They are all those that use a variable of a 35 percent 

threshold, which may just be too high. 

 

 The next point, and this is at C, is the provision made for infill and 10 

minor dwelling. Do you reverse that out of the GIS modelling? But 

both say yes, both say however there are some slightly different ways 

of looking at the calculations, and they are just dates. Mr Shellicans 

uses a date from now until 2028. Dr Fairgray goes back a year, and in 

relation to minor dwelling units, Dr Fairgray’s estimates are, in Mr 15 

Shelican’s view, a little high. The next and final point in terms of the 

numbers are whether the intensification capacity from social housing 

areas and retirement villages should be included. Dr Fairgray says that 

no, you should not with social housing, because there are different 

imperatives that go into the decision to build Mr Shellicans says, that 20 

no well in fact the Housing New Zealand developments now do in fact 

require a private component, and so the criteria of the same retirement 

villages, that there is a direct competition with residential development 

and the community there, and the only basis to exclude would be to say 

that the agreed modelling is wrong. 25 

 

 I want to mention just a few other factors to bring into account, to put 

into the basket if you will, and they are A to E of 12. The first of them 

is the need to incentivise behaviour given the pattern to date. 80 percent 

of new dwelling with a standalone in the 10-year period to 2014. 30 

 

SJH:   Can you pause there? I have a question relating to this. We have heard a 

considerable body of evidence and an acceptance that pepper-potting is 

not really an answer. The best outcomes will come from agglomeration 

of land and utilising larger, because it is more attractive to the 35 

developers, you get a better urban design, you get a better outcome 

overall. Can you point me anywhere to something in the proposal 

before us, from you or the Council, that incentivises the agglomeration 

of land that could lead to that outcome?  

 40 

 And the second thing, I know it is in a later stage, but how does the 

intensification around KACs integrate with the longer-term plan for 

brownfields, which are prime sites for intensification, one would think, 

because probably they have got infrastructure and there are 

infrastructure problems for Africa in this city, a lot of them predating 45 
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the earthquakes now become obvious. And secondly, you have the 

large site for development available to you. 

 

MR RADICH:   Yes, and Your Honour’s question, if I can ask, based on 

provision made in the current version or current versions of the 5 

proposal for either of those two things or both of them - - -  

 

SJH:   Well if agglomeration is a solution to enhance and speed up 

intensification and also to get better outcomes, what is it in the plan that 

incentivises this agglomeration? You can come back to it if you cannot 10 

answer it on your feet. 

 

  [12.50 pm] 

 

MR RADICH:   I will if I may sir, they are both very good questions and 15 

important ones actually, obviously, and there is nothing I can think of, I 

have to say, just standing here now, to give you a clear enough answer - 

- - 

 

SJH:   You can come back to it and I am sure Ms Scott will address it as well. 20 

 

MR RADICH:   Yes.  Because of course, on the first point we have had 

evidence from Mr Schellecans and I think it has been discussed 

elsewhere about the difficulties of achieving agglomeration just in 

terms of people holding out if they understand that someone is going to 25 

do that, and the practical difficulties often provide a complete blockage 

and so, yeah. 

 

DR MITCHELL:   Could I just take that one step further if that is appropriate? 

 30 

 The whole of the RMD zoning seems to be on how you can chop up 

little sections into even smaller sections and the fundamental planning 

rule that then governs what you can do essentially is site coverage and 

density. 

 35 

 And nobody, at least to my understanding, has actually said if you have 

got a very big site, you can get good quality urban design outcomes by 

ensuring that you have got separation from neighbours and compliance 

with recession planes and so forth, but within that flexibility, you can 

intensify more effectively and efficiently than you can on a little 400, 40 

500, 600, 700 metre section. 

 

 So is there not an argument to say that if you can get a site of sufficient 

capacity, you can incentivise and break down the barriers that you are 

talking about by saying the reward for that is reducing the land cost as a 45 

percentage of the overall development cost because you can get a 
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whole lot more units on it than you could on six individual lots if you 

combined them all together. 

 

MR RADICH:   Yes. 

 5 

DR MITCHELL:   And it seems to me that no-one has really given much 

attention to that, it is all sort of status quo thinking that says, we have 

got a section, we have got to think how we might be able to use that 

existing section more efficiently.  Nobody has looked outside the box 

in terms of saying, to really get intensification to work, you have either 10 

got to go to a brownfield site where all bets are off, or encourage those 

areas where it would seem to me to be pretty inefficient to just keep 

adding a granny flat on the back and expecting that to be the solution to 

the whole of Christchurch’s problems, especially given that the two 

experts that you are referring to have both said, depending on whose 15 

evidence you prefer, that there is only part or one or maybe at most two 

percent of uptake of the RMD capacity.  That would seem to me to 

reflect the fact that the whole mechanism is really inefficient. 

 

 Sorry, that is a very longwinded question, it is probably more a 20 

statement than a question, but has there been any - - - 

 

SJH:   And an impassioned one. 

 

DR MITCHELL:   Yes, we have been sitting here listening to it for a while and 25 

I am just wondering what thought has been given to ways that you 

might actually encourage that, and I would have thought that 

intensification within a big lot, there is plenty of opportunity for that to 

be taken up.  I will leave it at that. 

 30 

MR RADICH:   Thank you.  The point merges with the point made by his 

Honour, Sir John, about provision of a plan for agglomeration - - - 

 

DR MITCHELL:   He was more subtle than me. 

 35 

MR RADICH:   - - - yes, and the question is, I suppose, if there is not provision 

now and I suspect that provision is not clear, at best then what should 

be done in order to - - - 

 

SJH:   To allow greater site coverage, for example,  - - - 40 

 

MR RADICH:   Yes. 

 

SJH:   - - - what would work and greater site coverage would be one I would 

have thought, but the concern we have, and I was interested to note that 45 

I have been described as subtle, but still, most unusual, but there just 
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does not seem to have been any strategic thinking around this 

incentivisation at all, and if we are going to rely on what has been 

described as ‘pepper potting’ which I think Mr Blair said clearly is not 

the desired outcome, - - - 

 5 

MR RADICH:   No. 

 

SJH:   - - - because there are a lot of downsides to that, it is going to take years 

and it is going to be unsatisfactory and there will be a worse urban 

form, streetscapes et cetera, et cetera. 10 

 

MS DAWSON:   And if I could put my tuppence in here.  I mean the 

alternative suggested by the Crown is just to make more RMD 

available so there is more opportunities for ‘pepper potting’ still at the 

one percent or up to maybe two percent take-up, whereas if to actually 15 

incentivise the approach of the RPS even which is to consolidate, is to 

look at ways of increasing that one and two percent to even four 

percent or five percent, would achieve the same thing in a more 

consolidated way and potentially, on larger lots, with better urban 

design and outcomes. 20 

 

  [12.55 pm] 

 

MR RADICH:   The points you make are good and fair and I think that one 

would need to be able to do this through – the incentivisation would 25 

have to be through built form standards and in terms of the use of larger 

lots, then there would have to be a regime in a way, or at least 

application of built form standards that differ to incentivise it. 

 

 And I wonder – because this is a significant point, because yes, you are 30 

right, the Crown’s position is that this is a real issue and therefore 

notified plenty more.  But equally, I understand the point entirely that 

one can do better within what one has in terms of incentivising because 

agglomeration is a significant part of the answer but it is so hard to 

achieve. 35 

 

JUDGE HASSAN:   I have noticed reading the Council’s evidence on this, the 

Council challenges the Crown’s experts on the fact that the Crown’s 

view is not informed by the potential that could be realised through 

agglomeration, and I guess the 64 million thousand dollar question, is 40 

by what means can it be secured under the Plan anyway. 

 

SJH:   Well, if it is hard to do it is going to be impossible if there are no 

incentives for it, but if there are incentives for it, the market will take it 

up, there is no question about that and I think that is perhaps the view 45 
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of our colleague, (INDISTINCT 1.24) who has the most knowledge of 

these things. 

 

MR RADICH:   Yes, it makes a great deal of sense and I think that certainly 

from what Mr Schellekens has said in evidence and written in evidence, 5 

he would support that.  I wonder what the best way of dealing with the 

Panel’s questions that are related here are given the stage – would it be 

useful for there to be a - - - 

 

SJH:   You can file something supplementary if you want time to think about it.  10 

We are a little surprised that we have got to this stage and it has needed 

us to raise it to be honest, - - - 

 

MR RADICH:   Yes. 

 15 

SJH:   - - - and that applies equally to the Council of course. 

 

MR RADICH:   I understand the point and - - - 

 

SJH:   It is not enough just to say agglomeration will get you there quicker, it is 20 

how do you achieve agglomeration that is the question that has not 

been addressed. 

 

MR RADICH:   Yes. 

 25 

MR SAX:   Sorry, Mr Chairman, there is perhaps a few more questions, I have 

been pondering a question. 

 

 1.  The concept of densification is an important part of the overlay of 

efficient use of existing infrastructure.  There is no point in 30 

densification if the infrastructure cannot be delivered tomorrow, so by 

maximising the choice of where that goes, provides an immediate 

solution as opposed to a long term solution. 

 

 The second point in term is that we have heard no real evidence on the 35 

submissions.  Infrastructure is an embedded cost, if it is used at 

50 percent it costs the same as if it was utilised at 100 percent.  Where 

it is at 120 percent there is a major problem and it has got to be fixed 

obviously, but getting the Council to get the most efficient use of what 

infrastructure is working well now is very important. 40 

 

MR RADICH:   Yes. 

 

MR SAX:   The third question gets back to where infrastructure is going and 

we have touched on brownfields and our Chairman is quite right, in 45 

most cases there is very good infrastructure there so that needs to be 
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factored into the wider picture.  The sub group of that is greenfields, 

which you were telling us is 50/50.  Greenfields the infrastructure is 

total cost to the developer except for the point where it connects to a 

network unless storm water is going to ground. 

 5 

 So it is an infinitely more cost effective solution to the community, to 

the City, to be favouring that and ultimately, it is what is the easiest, so 

what provides the easiest possible and most elegant solutions for the 

City that is struggling today.  

 10 

 Now putting that to one side, my question is whether Schellekens was 

right or whether someone else is right, I would suggest that as long as 

there is more than adequate capacity which affects the supply and 

demand and the cost to the community, where I think we should be 

driven by taking the most conservative than trying to have over 15 

capacity for the good of the community.  

 

 So if those questions are embedded in that thinking, that in itself will 

help direct part of the incentive. 

 20 

 But perhaps there was a question such as rates relief if certain things 

are done, (INDISTINCT 4.28) many councils around the world, but it 

affects behaviour very, very quickly so sure, it may be deferred for 

three or four years, it encourages extra people to buy in those areas for 

developers, it encourages more rate income to be coming in tomorrow 25 

which funds infrastructure and so on. 

 

MR RADICH:   Yes. 

 

MR SAX:   At the end of the day the City has got to balance the books.  30 

 

MR RADICH:   Yes, they are points that I agree with, yes. 

 

SJH:   Well, think on it but it seems it may be the best option so that it can be 

thought through carefully, that you file supplementary submissions, and 35 

the Council will have the same right. 

 

  [1.00 pm] 

 

MR RADICH:   We will be obliged for that, sir. 40 

 

SJH:   Could well be perhaps a joint one, if you reached a joint solution. 

 

MR RADICH:   Well that is what I’m wondering, certainly would benefit from 

discussion between Council and others. 45 
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SJH:   All right, thank you. Sorry to interrupt, but it is an appropriate point to 

raise. 

 

MR RADICH:   Thank you. It is a relevant point and I do know that obviously 

a lot of work has gone in between the Crown and the Council to 5 

making the sets of provisions as enabling as possible to enable the 

development that we are looking at. But in terms of incentivising, I 

think that is the key, and going that one step further, and that is an 

important point, thank you. 

 10 

SJH:   Well, incentivising enables. 

 

MR RADICH:   Yes sir, of course. 

 

SJH:   I think that has dealt with 12A. 15 

 

MR RADICH:   It has indeed, well and truly Your Honour, thank you. All 

right, so the other points really, just quickly, are the modelling does 

have a wide estimation error. It overstates rather than understates 

capacity. The next point is Mr Mitchell’s evidence, and his mantra that 20 

it is important to have at all times 15 to 20 years of additional supply, 

so if you took an 80 percent intensification target down on 

Mr Shellican’s (ph), about where Dr Fairgray’s upper limit is at 

79 percent, then you would on Mr Mitchell’s calculations need 20,700 

properties using that 20-year period. And just to compare that to the 25 

targets used by Dr Fairgray, was 13,500 and Mr Shellican’s 18,700, so 

if you take it out 15 to 20 years, it makes it so much higher again. 

 

 The next point is that of course the modelling assumed a sufficient 

uptake of capacity. This Segway’s into the point about incentivising 30 

really, when one thinks about it. It is the need to actually incentivise the 

development because the uptake is very low. And finally, the growth 

prediction that the LURP numbers of 23,700 are based upon, use 

Statistics New Zealand figures. They used a median scenario. There are 

other scenarios, as Mr Mitchell explained in his evidence. The highest 35 

one is 40 percent higher, so it is not known that that figure that is used 

in the LURP and it is the target we are aiming for, but the reality may 

be different. 

 

 So we say providing just enough is not good enough, and that is the 40 

placard that has been used on this point. So the Crown of course, and I 

think this is clear to everyone as we say in 14, is not looking to just 

notify or ask that they be notified, another 80 percent of residential 

medium density zones. It would be based upon the locational criteria 

and I think Dr Fairgray confirmed that he is not arguing against that if 45 

in fact those criteria could be used. So if that is the operating 
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assumption, then concerns about the modelling are effectively removed 

and one needs to create, as we say at the top of page 7, that situation 

where ideally if supplies low demands high, then values stay high. It is 

the Auckland issue that has been mentioned off and on during the 

hearing.  5 

 

 Dr Fairgray was concerned about improvement values dropping 

relative to the value of the property as a whole, and the need here is to 

try and avoid that. This leads to, in many ways, points along the lines 

that have been discussed just now and your question last night, Your 10 

Honour, or the point you made about the infrastructure constraints and 

looking for information on that, the actual figures and availability of 

infrastructure is not something that is known to the Crown itself. The 

Crown’s point, if I can start by putting it this way, the Panel’s concerns 

which are shared by all of us about the infrastructure constraints is one 15 

of the reasons the Crown has asked that additional RMD zones be 

notified through this process. That would enable the Council to 

ascertain whether further intensification can be achieved, having regard 

to all the factors that have to have regard to, such as infrastructure 

constraints and obviously locational criteria, and whether the Council 20 

might be able to overcome them. 

 

 This says that they would be notified and considered either as part of 

this process, if that is the way that the Panel thinks is appropriate, and 

the Crown’s submission is that may well be appropriate or 25 

subsequently, and this merges in a way into the point about if one looks 

at the airport development and Policy 6.3.5.4, which in the Crown’s 

submission, I come on to this in the submissions next, but it does 

preclude including the airport within the noise contour. 

 30 

  [1.05 pm] 

 

 If the Council was to go through the exercise upon a direction from the 

panel to notify more RMD zones, then they would be likely to need to 

look at the most immediately available areas first of all. Likely to look 35 

other than within the noise contour first, one would’ve through, and if 

intensification needs to reach that contour, then and in any case, if there 

was to be further notification, there would be a re-notification, there 

would be public input. The consideration of many things including 

infrastructure, locational criteria, amenity, the application of the 40 

regional policy statement, it would all be part and parcel in the 

consideration of that, so one would look at all of those things in the 

event that there was a new zone under consideration, whether as part of 

this process as a direction from the panel or through the application of 

Policy 14.1.1.1A. 45 
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JUDGE HASSAN:   Mr Radich, if I just take you up on that. There is a couple 

of questions in my mind immediately. I might as well ask them now. 

One that exercising my mind is if we look at all of the evidence 

including obviously the Council’s evidence in infrastructure, and find 

no evidence that indicates on a programmed basis there will be 5 

infrastructure provision, what do we do with that? Do we treat it on the 

basis that on the best evidence available, there is no evidence of 

supporting infrastructure to support the intensification? Is that a fact we 

have to consider on that basis in the absence of being told about the 

program? 10 

 

MR RADICH:   We have been told, Your Honour, by the Council witnesses, 

Mr Gregory in particular, that there is a need, and the word he used 

based upon the, that the Council planning documents to be agile and to 

plan ahead. So I think the position for the Crown is this: that if there are 15 

infrastructure constraints now, which we understand there to be, it does 

not mean that there will be into the future. The Council is continually 

planning infrastructure upgrades and deciding where they will be and 

how they will be and how much will be spent. And so if there was an 

exercise alongside looking at more intensification for example, that 20 

included that agility with infrastructure provision, then that will not 

preclude, it should not mean at this stage, because there are those 

concerns, there should be a pulling down of the shutter for practical 

reasons. But there can be hand-in-hand, consideration by the Council, 

of new zones. 25 

 

JUDGE HASSAN:   So thinking about that, it seems to me perhaps a thought 

forming along these lines: we have to account for risk under Section 

32, particularly as to the lack of information. So perhaps even 

supporting your submission on aspiration, rather than aspiration, if in 30 

fact we have no, well, alongside that, if we have no evidence that 

anything with materialise by way of infrastructure upgrading necessary, 

accounting for that risk in light of the evidence as to need in a 

demographic sense, would very much point us towards a greater 

provision for intensification in the absence of an evidence that 35 

infrastructure is going to be available in some areas. 

 

MR RADICH:   Yes sir, I would support that. 

 

JUDGE HASSAN:   So we take Barrington for instance, which has been 40 

identified as a transition zone. That is part of the modelling that the 

witnesses rely on in terms of intensification, and yet the evidence does 

not appear to address whether that infrastructure in that area will 

account for the intensification, can cope with it. Several submitters 

would say that it cannot already cope. No evidence that is it 45 

programmed to be improved. 
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MR RADICH:   No. 

 

JUDGE HASSAN:   So therefore we must look for intensification in places 

where it is more likely, perhaps. 5 

 

MR RADICH:   And I think that is, yes, they are all fair points, Your Honour, 

and I think that is where it would come down to if the panel was 

minded to do this. It would come down to an exercise of directing the 

Council to provide further intensified areas through RMD zoning, and 10 

having the Council address those issues when it is deciding where they 

should be. It is really an exercise that can only be undertaken by the 

Council. Unfortunately the Crown does not have the information 

available to it now about the level of infrastructure that could be 

provided, but nor has it ever said that it should. Its view has been that 15 

there should be, ideally through this process if at all possible, and it is a 

request rather than anything firmer, a direction to the Council to go and 

look at those things, and to take into account existing infrastructure and 

what can be done.  

 20 

  [1.10 pm] 

 

 For example, in the area you mention or others, there could be an 

accelerated infrastructure upgrade programme to account for that. 

 25 

MR SAX:   My question would be, perhaps more than – not necessarily an 

infrastructure upgrade programme, but a clarity by Council audit or 

assessment of which areas have the capacity already.  We have had no 

adequate information all to assess that at all, and I am not sure how 

much the Council has got, but taking Judge Hasson’s comment a little 30 

further, it would be a great pity for the community to have to incur 

considerable infrastructure upgrade costs, it might be at a 100 percent 

now, because intensification was allowed in that area. 

 

 Because from what we have heard, there is no transparency in how 35 

costs are levied for infrastructure, so if it 100 percent now in one area 

then it is probably quite inappropriate to have intensification.  If it is at 

50 percent in another area then it is of course totally appropriate in 

terms of efficiency of those use of assets against the cost to the 

ratepayer.  40 

 

MR RADICH:   These are fair points, and they are all exactly the sort of points 

that would go into the mix in a decision that was made by Council if 

there was a direction to notify more.  As to what areas they should be, 

or each of those things in terms of using infrastructure most efficiently, 45 
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taking into account existing infrastructure, Brownfield availability for 

example.  Yes, I think they are valid. 

 

SJH:   Well the other part of that mix, there seems to be nothing to encourage 

on site solutions in this plan either.  5 

 

MR RADICH:   Yes, it is the incentivisation again, sir at that level also.  No, I 

accept that. 

 

DR MITCHELL:   Could I just ask a follow-up question for that.  Given those 10 

issues and given the fact that at stage 2 of the Residential Proposal is 

presumably a pretty important part of the overall mix of things, how 

safe is it for us to be issuing a decision on stage 1 at all, absent that 

other information? 

 15 

 We have already had the suggestion that we defer the new 

neighbourhood zone until some further information is available, what is 

your view on the proposition of not making a decision on residential 

stage 1 at all until we have heard the evidence and the understanding of 

stage 2? 20 

 

MR RADICH:   My submission, Dr Mitchell, would be that what is before you 

now is almost – there are two aspects to it, one is the design of a set of 

rules for certain zones or subzones, and the way in which activity 

status, built-form standards, the get up of the rules and the built-form 25 

standards. And in my submission, that is something that you are able, 

based upon the evidence, and despite these other issues, to deal with 

now, because you would then set a framework for stage 2 as well, and 

would inform that process.  You would at least take a stride forward 

and you would be providing considerable help in terms of the get up 30 

and look of the subzones. 

 

 In terms of the Crown’s position, one of the things you might do is ask 

for further areas to be notified RMD, then that alongside phase 2 

residential could take its course and be part of the process, and the 35 

decisions that you would have made on the zones or subzones to date, 

in terms of their get up, if you like – if I can condense it to those words, 

would be material and would influence that and it would be an 

incremental approach.   

 40 

 So in my view, the efficiency of the process, given the timing, would 

see that as a process that is probably best.  But I hear what you say, in 

an ideal world one do it all in one hit. 

 

DR MITCHELL:   So what you would say there I’d presume, would be where 45 

if a decision was made, which would say be along those lines, 



 Page 1609 

  

Ch14: Residential (Part) Commenced 31.03.15 

obviously we have to think about all this if that was the case, it would 

have to include a rider in regard to bulk and location, or bulk and 

density and those sorts of rules, if they were signed off that they need 

to be understood on the basis that they could well be revisited in stage 

2? 5 

 

MR RADICH:   Yes.  

 

DR MITCHELL:   That’s effectively the model, isn’t it, that the pattern would 

be set, but with a rider on things that could make a difference to 10 

intensification, if that is what the Panel has to do in due course. 

 

MR RADICH:   Yes, sir.  

 

SJH:   Uncertainty.  But there is no alternative.   15 

 

MR RADICH:   No. 

 

MS DAWSON:   Because if you are going to look at alternative ways of 

incentivising intensification, one is just to provide lots of RMD zoning 20 

under the current format, the other maybe some additional RMD or not, 

and other ways which relate the bulk and location and form incentives 

to incentivise intensification.  

 

  [1.15 pm] 25 

 

MR RADICH:   Yes. 

 

MS DAWSON:   They go hand in hand, don’t they? 

 30 

MR RADICH:   They do, ma’am.  Yes, I support that entirely, yes. 

 

DR MITCHELL:   Yes, thank you. 

 

SJH:   We are raising more questions than answers, I am sorry, Mr Radich.   35 

 

MR RADICH:   No, they are very valid ones, and giving me good pause for 

thought.   

 

 Turning then to the noise contour, the 50dBA and I think the opening 40 

line of paragraph 16 can be adjusted in light of the submissions we 

have heard this morning.  The idea is to avoid intensification beyond 

LURP enabled intensification within the noise contour.  And we have 

heard reference again to the word “torturous”, and I think matters have 

been clarified somewhat this morning in terms of where the Airport is 45 

coming from.  But as it said in the second sentence in this paragraph “it 
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is clear from the plain meaning, the ordinary context of the policy in 

question, that it does allow intensification to occur within existing 

residentially zoned areas”, and that is consistent as well with objective 

3.3.12(b)(iii) of the Strategic Directions decision.  

 5 

 And we go on to say, if you look at 6.3.5.4 and if there was any 

inconsistency between those two policies then one looks at the more 

specific rather than - - - 

 

JUDGE HASSAN:   But that rule of interpretation I have to challenge you 10 

slightly on that. 

 

MR RADICH:   Yes. 

 

JUDGE HASSAN:   In the first rule of interpretation is you read what it says 15 

and you’re implying it plainly means that.   

 

MR RADICH:   Yes. 

 

JUDGE HASSAN:   And this particular principle, which is a bit archaic in 20 

some ways, but nevertheless it sits there in the law I suppose, isn’t that 

really to do with a situation where the two things are dealing with the 

same subject matter, whereas these two policies, you couldn’t fairly say 

they are dealing precisely with the same subject matter.  They are quite 

more nuance than that, aren’t they?  But perhaps it doesn’t matter, if we 25 

just deal with it on the basis of the evidence? 

 

MR RADICH:   I think that is right, and I think it is fairly put that when you 

are looking at the words “new development” being an activity within 

an existing residentially zoned area, where is the line drawn there.  I 30 

don’t think there is a conflict there on that, and I think that is a fair 

comment.  The Crown would say that existing residentially zoned areas 

include those that are the subject of the zoning here.  They include 

residential zoning going forward.  

  35 

 But then our friend for the Airport company would say that, no, you 

draw a line at the LURP provisions, the Crown would say there is no 

basis in terms of the rule to do that, and it would have said so.  

Somewhere it would have made it clear that that is the position.  It 

doesn’t believe that there should be that limit. 40 

 

 

JUDGE HASSAN:   An RMD, if we put that to one side, because in a practical 

sense those zones don’t really conflict in any real sense with - - -  

 45 

MR RADICH:   No. 
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JUDGE HASSAN:   And so you put that to one side, what are we left with?  A 

marginal difference between what you can do and had the ability to do 

now, and it is very hard to define what that is in a real sense in 

intensification terms.  5 

 

MR RADICH:   Yes, it hasn’t been quantified for you.  There are figures that 

you have been mentioning in discussions this morning, but this hasn’t 

been quantified, and the question is contemplative in the sense that the 

approach the Crown takes in terms of asking further areas to be 10 

notified, what are the prospects when one applies the location, 

infrastructural criteria zoned within this area?  And if the Council was 

to go on to consider, if it was to notify, well where should it start doing 

it? 

 15 

 My comment has been, well it would probably start looking elsewhere 

first. 

 

JUDGE HASSAN:   Yes. 

 20 

MR RADICH:   But the rule doesn’t preclude it going there. 

 

JUDGE HASSAN:   Unless we look at Fendalton Mall in some way or rather, 

but I guess that is a new notified process, and all of this can be tested 

then. 25 

 

MR RADICH:   Yes. 

 

JUDGE HASSAN:   Does the Crown have a view of 55 versus 50?  

Ms Appleyard asked about that and said the Crown had been a bit silent 30 

on whether it would see intensification appropriate in the 55. 

 

MR RADICH:   Yes, I of course saw that.  I don’t believe there has been view 

expressed on that, I think that the evidence for the Crown from 

Ms McIntyre was directed entirely to the 50 and only the 50. 35 

 

JUDGE HASSAN:   Yes. 

 

MR RADICH:   Yes. 

 40 

JUDGE HASSAN:   Thank you. 

 

MR SAX:   Perhaps a question Mr Radich, in terms of then on a potential 

rezoning of brown fields, zoned industrial for residential, does the 

Crown have an expressed view on that at this stage? 45 
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MR RADICH:   Sorry, sir, in terms of? 

 

MR SAX:   In terms of existing brown fields, which is the industrial, perhaps 

transitioning to residential in the 50 decibel effect, does the Crown 

have a view on that, the question’s slightly from a conflicted position, 5 

I’m a director of Waterloo, which I think an application which will 

come up later but it’ll be just helpful to have your feedback or 

sentiments of the Crown. 

 

  [1.25 pm] 10 

 

MR RADICH:   I’m sorry, I’m looking at my learned friend Mr Carranceja 

because I’m – I think certainly the Crown’s position has been through 

this proposal to enable Brownfield to the greatest extent possible, and I 

think combined with its view on the noise contour, I don’t know, that 15 

that point’s been addressed, sir, actually – I’m sorry I’m vague in my 

response aren’t I, but I’m – it’s not something that’s been addressed 

directly in which I’m – I don’t think I’m able to take forward further 

with you just now. 

 20 

MR SAX:   (INDISTINCT 1.03). 

 

MR RADICH:   Okay. 

 

MR………:   Paragraph 18, sir. 25 

 

MR RADICH:   Thank you very much, I just come on to page 8 of the 

submission, and there are several matters now in terms of minimising 

cost and processes and red tape, so the first in paragraph 19 is 

“Controlled Activity Status”, these things may come on to be addressed 30 

but they’re still a little bit at large and so the Crown supports the notion 

of using controlled activity status for the built form activities, that have 

been assigned restricted discretionary status – if they satisfy the 

primary built form standard such as densities, coverage, building 

height, etcetera, but subject to an urban design assessment that’s 35 

appropriate, on the basis that it will then default to restricted 

discretionary if those standards weren’t met, and so distinguishing 

effectively using the status for built form activities than those that are 

RDAs because of the fact they don’t comply with built standards in 

their own right, it thinks that that’s a, it’s a good regime, it achieves 40 

better Strategic Directions objective 3123. 

 

 Concerns have been expressed in some of the evidence about using 

controlled activity status, and the downside of that compared to RDA in 

terms of effectively holding developers and builders to ransom through 45 

particular conditions causing stalemates, I think if one looks at the 
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questions that have been put in the course of this hearing it will be 

“targeted matters of discretion” that we are concerned with here when 

we’re looking at restricted discretionary activities and the very focused 

nature of them, particularly when one reinstates those with – that were 

deleted nearer, then I don’t think those matters apply. 5 

 

 If we’re looking now at “targeted matters of discretion” vs “targeted 

matters for a controlled activity”, much the same outcome is achieved 

and one reduces the need to be seeking consent. 

 10 

 Explanatory Policies: A small point that I think everybody agreed with 

us, everybody, Mr MacLeod and Mr Blair, Ms McIntyre, that if there 

was the ability to have policies which explained the zones in their own 

right for the usability of the plan that’s a good thing. 

 15 

 Clarity and Conciseness, Collapsing Standards into a Single Section: 

Again, I think the planning witnesses are at one in saying that that’s a 

good thing if it can be achieved – you’ll hear before too long the way in 

which that has been achieved in the commercial/industrial proposals, 

and that’s been done to very good affect - and I make the point in 25, as 20 

the Chairman said that the Statement of Expectations does call for a 

new sort of plan and this one really isn’t new, it’s conventional and if 

there could be that “collapsing” then that would really make a world of 

difference. 

 25 

 Sustainability Standards: We almost didn’t have this discussion at all, 

for the types of reasons that Mr Kline has given in his evidence, and I 

mention them at paragraph 27 as to why they’re inappropriate in a 

planning context, the costs associated with the construction costs, the 

fact that they’re above and beyond the minimum building code 30 

requirements which is a separate regime, incompatible with the red tape 

objectives, pressure on consent processes, those sorts of things. 

 

 And the position for Te Rūnanga o Ngāi Tahu was that, effectively 

they’re likely to be ultra vires moreover and I think that analysis has 35 

much to, commend to it. 

 

 These provisions have found their way back, through the matter of 

discretion in 14.9(1)(b) when looking at a range of restricted 

discretionary activities, and I’ve given some of them there in paragraph 40 

29, I think we saw them during the hearing, but if one looks at those 

RDAs for example, one sees the application of 14.9(1)(b) – and I’ll just 

give you a page reference for 14.9(1)(b) – it’s at – my apologies, I 

thought I’ll have that for you very quickly – there it is, it’s on page 232 

– and that includes these matters back in. And also, when one looks at 45 
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retirement villages on page 237, it’s included there also at point 8 of 

what is now 14.9(6). 

 

  [1.25 pm] 

 5 

MS DAWSON:   Can I interrupt, Mr Radich, I think that Mr Blair I think 

accepted that they’ve been – they’re to be deleted in his table. 

 

MR RADICH:   Thank you. 

 10 

MS SCOTT:   I can confirm that, that is the case. 

 

MS DAWSON:   Yes, Mr Blair’s nodding away too. 

 

SJH:   So that is the Council’s position now? 15 

 

MS SCOTT:   Yes, it is. 

 

SJH:   Thanks. 

 20 

MR RADICH:   I take the point no further with gratitude. 

 

MR SAX:   Mr Radich, perhaps one other question, just under the question of 

sustainability, does the Crown have a view on the method of rating and 

has that been looked at for Christchurch where the Local Government 25 

Act generally has a thrust of transparency of cost, the rating system, 

(INDISTINCT 1.25) be storm water, (INDISTINCT 1.26) and so on, 

there’s no transparency, in fact there’s no knowledge of that, it’s 

embedded in one rating. 

 30 

 I just wonder and the question is, if there was a thrust towards 

transparency in that, that may indeed drive cost benefit of sustainability 

questions because if there’s benefit of waste processing or storm water 

processing or discharge to ground, it would encourage behaviours that 

might be quite helpful, whereas at the moment there’s none. 35 

 

JUDGE HASSAN:   Sorry, I didn’t mean to interrupt, I was actually just 

thinking about that “vires” point, just in case we need to address it in 

closing. 

 40 

MR RADICH:   Yes. 

 

JUDGE HASSAN:   I mean I – is that covered in – it’s covered in Ngāi Tahu’s 

submission, the basis for that (INDISTINCT 2.08), because it does 

seem - - -  45 
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SJH:   You don’t need to go to it if it’s there. 

 

JUDGE HASSAN:   No, don’t need to go to it. 

 

MR RADICH:   It is covered and I’ll give you the page reference now, it’s the 5 

opening legal submissions for Te Rūnanga and ngā rūnanga, Ngāi Tahu 

Property and it’s on page 9, paragraphs 36 through to 52. 

 

JUDGE HASSAN:   Yes, okay, all right, it’ll be good to have a look at it, in 

case we need to just close that out. 10 

 

MR RADICH:   Yes, thank you. And in terms, sir, of your question about 

rating relief or a regime along those lines, yes, it’s not something I 

don’t think that we’re able to deal with in the context of this process. 

The points you make though are at a practical level, and at a policy 15 

level, strong ones, and they’re points that can be contemplated – it 

would probably require decisions at a Council, using Council processes 

that we’re not able to deal with here directly, however, you know 

comments to that effect in any decision of the Panel are always going 

to be useful for the Council in considering possible incentives outside 20 

of this process in the future. 

 

MR SAX:   Thank you, sir, that’s helpful. 

 

MR RADICH:   Okay - - -  25 

 

JUDGE HASSAN:   Urban Design. 

 

MR RADICH:   Urban Design: The points – it’s a big point but it’s expressed 

quite simply. The provisions there at the moment are alarming, just in 30 

the sense that, they provide a suite of provisions that a Council officer 

could use as a checklist, but they’re real concern to the Crown, and I 

understand entirely Mr Blair’s view, these are Ms McIntyre's view that 

one needs to provide that level of guidance so you don’t be completely 

open ended. 35 

 

 The Crown looks at the central city zone provisions which are very 

short and succinct and says, “There’s much to commend an approach of 

that sort”, the question is, looking at outcomes, not providing a 

checklist, and I think the real concern for the Crown is that, if one looks 40 

at those provisions just now at the way in which they’re drafted they 

can, they’re a long list, they run over nearly three pages, they can 

provide a checklist and provide a real barrier for development, that 

needs to be avoided. Whereas a simple outcome based approach is 

preferred for the Crown. 45 
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 The new neighbourhood provisions, then over on page 12: The point 

here is that the Crown does support the new provisions, it supports the 

fact they’re simplified and it supports the regime activity status and the 

hierarchy that’s proposed. 

 5 

  [1.30 pm] 

 

 Agrees that subject to a couple of points I’ll make in a moment that, 

because the detail required for ODPs in the RPS is there, then 

controlled activity status is appropriate. It acknowledges the 10 

discussions that were had on this point and it is an important point. Its 

objective here, its desire here is to avoid duplication and over-

regulation effectively for developments from the ODP cascading down 

through subdivision to turning the key in the door of one’s new house. 

It is a desire to have a scheme which has that good cascading level of 15 

detail from the ODP down through the subdivision consent, down 

through to the house on the lot and the way in which that is shaped and 

how it is situated. 

 

 So it sees the benefit in there being policy guidance, and I mention this 20 

point in 39A in regarding the level of detail to be provided in ODPs 

when looking at insertion within the replacement plan for future plan 

changes and policy guidance about the details that need to be 

considered as part of the subdivision consent process. I think 

Mr McLeod thought that this would be important if it is, or at least he 25 

agreed that it would be appropriate if his regime was to be taken 

forward. 

 

JUDGE HASSAN:   Just on that, Mr Radich, the issue of policy guidance and 

our obligation there, Section 75 of the Act describes the purpose of 30 

rules as being to implement policies. The policy construct we have got 

is of a comprehensive approach which Mr McLeod departs from with 

his new model, so that does, when you put focus on the nature of the 

decision we can make at this time, does it not? 

 35 

MR RADICH:   It does, sir, and I am sorry these submissions are quite general 

and high level, because the evidence has come in and put, and it is 

evidence that, as I said, the Crown is attracted to, and as is the new 

proposal where it is a different regime, but it does rather turn matters 

on their head because it makes a material change, and you know, I 40 

think the point it makes is if you look at 6.3.3 of the RPS and the ODP 

requirements which are very fulsome, and a little bit different to, for 

example, some of the ODPs that we see as exhibits here, as schedules. 

If that level of detail was enabled through plan provisions, through 

policy guidance, then that cascading effect would be in place and one 45 
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would then move to a very simple, clean set of provisions like this 

without the concerns one would otherwise have. 

 

JUDGE HASSAN:   You could see the support for his position, Mr McLeod’s 

position in the RPS in policy support terms. 5 

 

MR RADICH:   Yes. 

 

JUDGE HASSAN:   It fits that, in some ways, quite well. On the other hand, 

the Council’s initial approach could be said to have done so as well by 10 

different means and different rules. 

 

MR RADICH:   Yes, the Crown’s attraction is to having the detail up top. 

 

MS DAWSON:   Can I ask another question on this matter? Is the Crown’s 15 

position that having a simple, less complex set of rules is more 

important than the fact that some people, particularly those people that 

then want to implement the higher density options within these new 

neighbourhood areas will still have to go through subsequent resource 

consents, which I think is Mr MacLeod’s position, that in simplifying, 20 

there will still be some residual need for consents, because the multi-

unit type of development is not going to fit into the normal subdivision 

approach. In weighing the simplicity versus the need for some 

subsequent consent, the Crown’s - - -  

 25 

MR RADICH:  The short answer, ma’am, is yes. The Crown, having 

considered the alternatives, sees that balance as being the better one. 

That is its view, and I express only through a submission. Certainly 

there will be a default into, when one looks at what then become the 

restricted discretionary, there will be issues there and there are a couple 30 

of remaining issues just coming off to the side of that about whether the 

expression of the matters that the Council’s discretion is limited to are 

just too broad and too simple. There are concerns about that and that 

the might be a little better targeted, and there is the point that is made 

in, I think it is 39B of the submissions about the 10 percent rule, and 35 

the Crown thinks that it is better there really to have maybe at most a 

minimum allotment size, but then to come back to the ODP. It is just 

that conceptual approach of using the ODP as the framework that is 

attractive. 

 40 

DR MITCHELL:   We do not have any suggested drafting for any of those 

provisions in front of us at the moment though, do we? 

 

  [1.35 pm] 

 45 
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MR RADICH:   You do not, sir, and if we can assist the panel in any way with 

that, we would be happy to. It has really come forward so recently in 

terms of the questioning of Mr McLeod I think and the outcome of that, 

but if that would be of any use for us to attempt that, we can do that. 

 5 

DR MITCHELL:   All right, we will see where we get to, thanks. 

 

 

MR RADICH:   I think I have covered the balance bit off and we have really 

covered infrastructure in the discussions that we have had, the points I 10 

made there I have indicated orally. So there are just a few points that 

are made by submitters. I can almost leave these to be taken as 

(INDISTINCT 0.44) but the one, I will just mentioned them quickly. 

The first of them is firefighting, page 185 is where this point was found 

and it was the question of removing the words in order to try and 15 

simplify matters in this particular RDA, removing the words, “only 

require the written approval of the New Zealand fire service.” Now, the 

point is that the matte of discretion is 14.9.2.5 that talks about whether 

sufficient firefighting water supply is available. It is really only the fire 

service that can deal with that, and while one supports wherever 20 

possible simplification of these provisions, I think that the fire service’s 

approval in terms of any further notification is the appropriate thing to 

keep there. 

 

 The next one is the North Halswell and developed KAC, and there was 25 

a request by Dannemora Holdings Limited for particular provision, and 

I have set that out in paragraph 46 in 14.1.6.2. The Crown’s position as 

we say there, is that if the panel was to think that specific provision was 

needed for this particular area, then Mr Cleary’s wording is fine. His 

view is that site-specific matters and policies are cumbersome. The 30 

policy provides for it at the moment in a sufficiently broad and 

acceptable way to provide for that KAC and others that develop in due 

course alongside the locational criteria in 14.1.1.1A. But Mr Cleary’s 

wording is fine if the panel were to think the specific provision was 

needed. It looks at an adjustment in my paragraph 49 at 14.1.1.1A II, 35 

just to make it clear that we are looking at existing urban areas in terms 

of that density not existing medium residential development. 

 

 Bird strike, there is a rule that reports the required developers to obtain 

a proposed rule by that, by the airport company to restrict activity 40 

consent for new water bodies 13 kilometres out. The point made for the 

Crown is that that just would be too difficult. No cost-benefit analysis 

would capture a wide range of - - -  

 

SJH:   There has been no submission this morning from the airport. 45 
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MR RADICH:   No there has not been, sir, and so perhaps I do not need to take 

that further than to point out the points I make there. The final point, 

and this was one point that I just added orally to the list at the 

beginning and this was Ms Blair for the oil companies handed up and it 

is Exhibit #20, some proposed changes to the policies. Policy 14.1.7.4, 5 

and the difficulty with this is, so just for the policies themselves in the 

proposal, but it disrupts the, I can see the point she is making, it 

disrupts the scheme of matters. So if one looks at these, and you need 

not do it right now perhaps, but the scheme of the policies under 

objective 14.1.7 is first of all 14.1.7.1, “ensure that residential activities 10 

do not have significant adverse effects on residential coherence.” Then 

point two, “enabling wider community needs to be met through local 

and community facilities.” So that is just enabling. 14.1.7.3, “enable 

existing activities to continue”, so that is saying this is where non-

residential activity should go and then one gets to the new policy and 15 

question 14.1.7X, that is saying but stop at that point, but beyond that, 

restrict the establishment of other non-residential activities unless it 

comes within the notions that are there given. 

 

 So if one was to look at Exhibit #20, that effectively enables now a 20 

third level, and it is not saying but stop there, it actually adds then, 

“ensure that small-scale retail - - -  

 

  [1.40 pm] 

 25 

SJH:   Mr Radich, there is about 30-odd pages of this I think, although we 

haven’t had a chance to read it in detail yet, you can take it that we will 

read it closely. 

 

MR RADICH:  Yes, thank you. 30 

 

SJH:   And if any questions did arise we would submit them to you but we will 

be here for another hour going through those. 

 

MR RADICH:   Yes, this was a point off the table, sir, that was just made and 35 

given in evidence this week but I hear you. 

 

SJH:   I understand that but that can be handed in. 

 

MR RADICH:   Yes, I intended to do just that with the table.  The only points, 40 

if I can just identify by way of navigation, and it is quite obvious, that 

are now in contention is where there is something written in the Crown 

reply column. 

 

SJH:   All right. 45 
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MR RADICH:   Everything else - - - 

 

SJH:   That can be put in by consent, thank you. 

 

MR RADICH:  Thank you very much.  Everything else is effectively now 5 

agreed in terms of that table apart from those 12 matters.  So if the 

Panel please and I am sorry for the time it has taken but they are the 

submissions for the Crown. 

 

SJH:   No, a lot of it came from our questions and that is what it is about today.  10 

Any other questions from the Panel? 

 

MS DAWSON:   No. 

 

DR MITCHELL:   No, thank you, sir. 15 

 

MR SAX:   No, thank you, sir 

  

JUDGE HASSAN:   No, thank you, sir. 

 20 

SJH:   Thank you very much, Mr Radich. 

 

MR RADICH:   Thank you, your Honour.  Ms Scott? 

 

MS SCOTT:   Thank you, good afternoon, sir, your Honour, commissioners.  25 

We have some more paper to add to the piles that you already have, we 

have them in folders.   

 

 Sir, in there is a copy of the legal submissions.  I understand you 

already have a hard copy but annexure A is the - - - 30 

 

SJH:   So does “A” replace what we had earlier had from Mr Blair and is the 

latest updated version? 

 

MS SCOTT:   Yes, that follows the direction from the Panel to provide a 35 

housekeeping version of the chapter.  Under tab B is a clean version of 

the housekeeping version of the chapter and the remaining attachments 

to those submissions I will get to as I work through them. 

 

SJH:   All right, thank you. 40 

 

MS SCOTT:   But perhaps attachment B is the more important one as it is 

clean and it doesn’t have all the revision marking that we have been 

struggling with.  

 45 
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 I also have for you a table which I am hoping is going to assist in terms 

of the intensification and infrastructure capacity issues we have been 

talking about this morning and I will get to that, there are some copies. 

 

 Sir, the written submissions that have been filed they do not seek to 5 

address every remaining area of dispute between the Council and 

submitters, they instead focus on some of the more important issues 

and I am certainly not going to read through them but will focus on the 

key points. 

 10 

 The Council’s position on many aspects of this proposal have moved to 

some extent from notification.  That movement has to some extent 

come from the influence of the statement of expectations responding to 

submitters and of course to the evidence before you.  No doubt, I mean 

I have struggled at times to keep up with the movement but I am 15 

hopeful that that clean version you have in there is as clean as possible 

for you.   

 

 The Council’s underlying intentions for the proposal still do remain the 

same, to enable the rebuild and construction of residential housing to 20 

meet the current shortfall and future demand.  The remaining area of 

disagreement with the  Crown obviously is that whether sufficient land 

and are the planning mechanisms for intensification are enabled now 

and if no what is the best course of action.   

 25 

 I can turn to section 3 of the legal submissions, I address there the 

statement of expectations.  I would just like to take you to 2.2.  This is 

an issue that has been discussed at times during the course of the 

hearing and it is submitted that there are in some circumstances a 

tension between two of the clauses in the statement of expectations. 30 

 

  [1.45 pm] 

 

 Mr Macleod described that conflict as “in order to provide certainty 

you need to provide some detail”.  Ease of use is more easily achieved 35 

through listing activities and relying on the consent process but at the 

other end of the spectrum certainty of process is best achieved by more 

permissive activity status.  However, to create that certainty of process 

there is often a requirement for more provisions, for example, to sit 

with a permitted activity. 40 

 

 The net effect on this is that we may well end up with a permitted 

activity with more standards.  In many circumstances it is submitted 

that such an approach is necessary and is in effect where the Council 

has got to in terms of the provisions that are before you. 45 
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 The critical aspect from the Council’s perspective is drawing a line 

where activities can be permitted, choosing appropriate standards and 

setting consent processes that reflect the relevant resource management 

effects.   

 5 

 I will turn to controlled activity later in my submissions but Mr Blair 

has provided a list of possible activities as directed by the Panel.  In 

fact I might just turn you to them now, on page 19 and 20, sir, of the 

legal submissions, that is in section 4. 

 10 

 In questionings from his Honour Judge Hassan Mr Blair suggested two 

possible activities, they are the first two listed A and B in 

paragraph 4.3.  There are a number of additional activities where 

controlled activity is considered possible.  Within each of those I have 

noted there what control would be appropriately limited to.  Sir, would 15 

you like me to take you through those in more detail? 

 

SJH:   Yes, please. 

 

MS SCOTT:   At the top of page 20 non-compliance with – and I must 20 

apologise, these submissions were drafted before the updating 

happened in the housekeeping version so the actual rule references may 

not be quite right  The rule topic is correct. 

 

 Multi-unit residential complexes, a breach of the tree and garden 25 

planting could go to controlled activity status with control limited to 

adequacy of landscaping.  Similar, assessment matters, non-compliance 

with outdoor living space, road boundaries, building setbacks with the 

maximum of 0.5 metres and that is linked to the built form standard in 

the chapter.   30 

 

 Non-compliance with rules relating to fences and street scene amenity 

with the control limited to location of transparency to maximise 

surveillance of the street.  Mr Blair has also identified the possibility of 

controlled activity status for landscaping and again with control limited 35 

to remedying or mitigating effects on the street scene. 

 

 In terms of multi-unit residential complexes - service, storage and 

waste management spaces has taken up some time in this hearing and 

that is included in that list with control limited to showing adequate 40 

alternative storage.  Again building overhangs with control limited to 

the crime prevention and visibility of primary pedestrian access. 

 

 Finally, non-compliance with ground floor habitable space with again 

control limited to adverse effects on the street scene, visibility of 45 
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primary pedestrian access and maximisation of surveillance of the 

street.   

 

 There has also been some movement on the controlled activity status in 

the context of the new neighbourhood zone where there is sufficient 5 

level of detail in the outline development plan and that started with the 

– it came from the submission of Ngāi Tahu Property in terms of 

Prestons and Wigram and that has been traversed through this hearing 

already. 

 10 

  [1.50 pm] 

 

 I do note that a number of the witnesses have urged caution about the 

use of controlled activity status and the Council does seek to retain a 

discretion to decline consent for the larger developments where the 15 

effects are greatest and where those effects cannot necessarily be 

managed through conditions alone. 

 

 As my learned friend Mr Radich acknowledged in his submissions, 

there has been a move to permitted activity status and some of the 20 

activities where they were seeking controlled activity has gone further 

and moved to permitted, which I understand to address the Crown’s 

concern in some respects. 

 

MR SAX:   Just a question on that, the thinking is obviously evolving, but will 25 

we be getting anything further on that, on 4.5? So for example, if there 

is an intensification, these are set parameters, height, boundaries, yards, 

etcetera, landscaping detail, which might be a larger development, it 

might have 20 units for example. Is that something that is potentially 

permitted, or would that want to be a discretion? A retirement village 30 

question there, we have asked for what I call codification. If the 

codification is accepted, is it the contemplation of Council that it may 

be able to be permitted if it ticks those boxes? Just what is the thinking 

behind that 4.5? 

 35 

MS SCOTT:  The thinking is that the permitted activity status remains 

appropriate, but if there is a breach that it goes to controlled rather than 

to restricted discretionary. 

 

MR SAX:   So a breach of, what might be some? 40 

 

MS SCOTT:   The assessment matters that are listed there, that is correct. 

 

MR SAX:   Thank you. 

 45 
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MS SCOTT:   So it is what the activity status becomes if the permitted activity 

standard is breached. 

 

MR SAX:   Understood, thank you. 

 5 

MS SCOTT:   If I can take you back to section 3 please sir, page 5. This is the 

issue of intensification. The Council continues to rely on its opening 

submissions in relation to intensification and I am going to endeavour 

not to repeat them. The Council’s position is that based on the expert 

evidence of Dr Fairgray, sufficient land has been notified for medium 10 

density along with the other provisions that are included in the Living 1 

and Living 2 zones. The difference that remains between the Council 

and the Crown is in summary that the Crown seeks a buffer in respect 

of allowing additional land to be zoned so that the opportunity can be 

taken up over a wider area of land. 15 

 

 The Council’s position simply remains that is has zoned enough based 

on the evidence before it, and it does turn to a decision by the panel as 

to whose evidence it wants to accept in that respect. 

 20 

JUDGE HASSAN:   Ms Scott, just on that, so the Crown’s position was 

effectively be more aspirational, and effectively, what is there to lose in 

essence by being more aspirational. What do you see as the Council’s 

view on what there is to lose by being more aspirational? Is the 

Council’s concern related to consequential effects for communities and 25 

amenity values in urban design, or anything else? In other words, what 

is the principal point of difference between the Council and the Crown 

on being more aspirational? 

 

MS SCOTT:  The Council’s position is that through this process at the 30 

moment, it has notified enough land but it is also taking into a 

consideration at the same time the commercial hierarchy that comes in 

the commercial chapter and is still to come. There is some debate and 

continues to be as to the size and, in one particular respect, at North 

Halswell, the location of key activity centres. The approach that the 35 

Council has taken has aimed to align those considerations between the 

chapters. In terms of being aspirational, there is no dispute there. The 

question is a solution.  

 

  [1.55 pm] 40 

 

 The Council sees through this process at the moment that it has 

released enough land for medium density to meet their targets within 

the life of this plan, and that through subsequent processes including 

the policy that has been included in the plan, to direct the location of 45 

future RMD areas including its requirement to monitor the uptake of 
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medium-density land. The Council has gone out and consulted on 

further additional areas of land to what was notified and they are set out 

in Exhibit #4, and perhaps it is timely to take you to the table that I 

have handed up. 

 5 

SJH:   Before you go there, you will have heard our questions to Mr Radich 

about agglomeration and incentivisation. Now I have may have missed 

it, but I do not see any incentivisation as things stand at the moment. 

Are you in a position to comment as to whether or not there should be 

incentivisation in this plan? Or do you wish just to leave it for the 10 

written submission? 

 

MS SCOTT:   I think there is a need for written submissions but I do agree 

with you in terms of the objective and policy framework that we have 

before us, there is nothing explicit. But directing intensification around 15 

future key activity centres, and I think Mr Clearly perhaps, his 

questioning was after that type of policy to address the area in, well it is 

a new neighbourhood area, at North Halswell. 

 

SJH:   In the course of your preparation, has there been any discussion with 20 

Council how that, how you might incentivise the actual tools you 

would use or not? Or is it a subject that has not been discussed today? 

 

MS SCOTT:   There have not been specific discussions on that, sir. 

 25 

SJH:   Right, that is fine. 

 

MR SAX:   Can I just make (INDISTINCT 2.15) understand your answer to 

Judge Hassan’s question, put another way, what is the damage? What 

should you be warning the panel of if we decide the Crown’s right and 30 

not Council? What is the damage? What is the negative side that you 

see, i.e. using Judge Hassan’s words of being aspirational? Or 

allocating excess area? 

 

MS SCOTT:   Perhaps the two things that I missed in my question to Judge 35 

Hassan was two of the key concerns that the Council has is 

infrastructure capacity, and that has been part of the feedback that was 

received during the pre-notification consultation. The other is the 

change to or the possible change to amenity of the environments that 

would be receiving or that could possibly be rezoned as RMD. You 40 

have heard evidence from various community groups and submitters as 

to their views that they do not want to see change in their area. There 

has also been evidence that some are not opposed to change within that 

area, possibly because they see development opportunities for their 

particular piece of land. 45 
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 The Council’s concerns are that if further areas are to be notified as 

RMD that the community are given an opportunity to give their views 

on whether their particular area should be up zoned to RMD, and that is 

very important for the Council. 

 5 

SJH:   As an example, you have dropped out (INDISTINCT 3.57) loosely 

called Riccarton Bush, no doubt because of community pressures on 

Council. Is there a principle basis however, from excluding it from 

intensification, as opposed to the residents saying, “We like the area as 

it is. We do not want change”, a slightly emotive approach, which I 10 

fully understand. I would be exactly the same to be honest. But is there 

a principle basis for excluding that area from intensification, for 

example? It was originally notified in change because of pressure. 

 

MS SCOTT:   That is my understanding of one of the main reasons why it was 15 

pulled back. 

 

SJH:   But can you give us a principle basis to drop it out? 

 

MS SCOTT:   Except for the infrastructure constraints which - - -  20 

 

SJH:   Which is a short-term one. 

 

MS SCOTT:   Short-term. Further than that, I cannot. 

 25 

SJH:   Thank you. 

 

JUDGE HASSAN:   There is obviously a clinical element which panel does 

not has, and it is in some perhaps helpful to us. But if you take 

Barrington for instance, and I am worried a little bit about that. An 30 

intensification model has been done on the basis of all of the zones, not 

just the medium density ones, the transition ones and what will be 

yielded from typical suburban, and Ms O'Brien deals with why you 

wouldn’t want to put RMD around Barrington because of infrastructure 

constraints, no evidence there as to whether it will be on a programme 35 

to do so and yet a very large catchment of transition zone 

intensification, intended to be provided for, hence my concern 

“infredstructure (ph 0.36)”, what are we going to do? Where do we 

make those choices if we don’t have evidence on that to say it’s going 

to happen anytime soon? 40 

 

  [2.00 pm] 

 

MS SCOTT:   In respect of – perhaps if I could take you to the table that I have 

handed out this morning – just by way of explanation, down the left 45 

hand side a number of areas around the city, those in bold in capitals 
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are the notified areas around a key activity centre or a large 

neighbourhood centre, those that are not in bold in capitals, have been 

considered at some stage through this process. 

 

 First column shows the ones that are consulted on, and if you recall 5 

back four weeks ago, exhibit 4 which was produced by Mr Blair, shows 

some maps – it’s this one here – and there are two maps for each of 

those areas and it shows the areas that were consulted on – and the 

second map shows the stage 1 notified natural hazards. 

 10 

 On page 2 of this table or page 1 and 2, it addresses Barrington. I have 

been advised overnight that the existing capacity issues in Barrington’s 

transition zone, are scheduled to be addressed through the Heathcote 

River Wet Weather Overflow Reduction Project, it’s a 27 million dollar 

project due for completion in 2023. 15 

 

SJH:   Thank you. 

 

MS SCOTT:  So the notified transition zone, Barrington was already 

extensively zoned as Living 2, which in terms of density provides for 20 

very similar development outcomes to the transition zone. 

Consideration of capacity issues in this area was given during the 

LURP process and in that respect the enhanced development 

mechanism approach in that area certainly was considered and the 

EDM approach allows for capacity to be considered on a site by site 25 

basis. 

 

 So, sir, if I can also just direct you to – just to clarify on – the very back 

page of this table, I have included a map and it sets out some rough 

circles and this essentially shows the areas that were modelled while 30 

the Crown and the Council were work-shopping post-submissions and 

before this hearing started – I apologise for the informality of it – but it 

also helps indicate, because in the table, some of these areas cross over 

each other, and so for example with Barrington that is near Spreydon 

and Somerfield and hence falls within that circle on that map – I hope 35 

that assists, it is just there to try and help. 

 

 In terms of – I am just going to – I think there could be some value in 

taking you through this table – if – I am in your hands on that, sir. 

 40 

MS……….:   Might as well just run through it. 

 

MS SCOTT:   Sir, would you like me to take you through this table and - - -  

 

SJH:   Well, do other Panel members want (INDISTINCT 4.08). 45 
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DR MITCHELL:   I think it’s just summarising the evidence in the 

(INDISTINCT 4.12) views, yes, as I read it. 

 

MS SCOTT:   That is correct, Dr Mitchell, and I’m just trying to present that 

information in one place for your convenience and I apologise because 5 

it obviously has not come across clearly. 

 

SJH:   One query I had which I might not had made clear, we know that, 

although the Council has significant social housing stock, the bulk of it 

in Christchurch is still the Housing Corporation. Is someone able to tell 10 

us what percentage of the Housing Corporation stock is constrained 

from redevelopment by infrastructure problems? 

 

MS SCOTT:   The future Housing New Zealand stock? 

 15 

SJH:   The plan – no, he plans they had to redevelop their areas that we heard 

from Mr Commons I think his name was, because of the change in 

demand – they got money, they’re ready to go, how much of that is 

prevented by infrastructure, what percentage of their stock cannot be 

redeveloped because of capacity constraints on the infrastructure? 20 

 

  [2.05 pm] 

 

MS SCOTT:   No I understand that, that percentage figure cannot be given, I 

certainly cannot give you one. The - - -  25 

 

SJH:   But is it considerable? 

 

MS SCOTT:   I - - -  

 30 

SJH:   It seemed to be from the evidence we heard it is, around Shirley and 

areas like that, Bryndwr which seems to be on the list? 

 

MS SCOTT:   Sir, the issue has been and there has been meetings or is to be 

meetings between the Council and Housing New Zealand, as to – I 35 

think both parties, it’s clear through this hearing, could be working 

with each other better. 

 

 But in terms of, the Council being able to give an answer to Housing 

New Zealand, it has been asking for more definite information which it 40 

has not been receiving. 

 

SJH:   Well that was their evidence, and there was the suggestion from the 

other side “it’s their fault because they’re not asking properly” or 

something but, the concern I have is quite simply, the people who live 45 

in social housing areas are among the most vulnerable, when it comes 
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to getting things done to help them they are always at the bottom of the 

list. 

 

 Riccarton’s being done, Riccarton Bush is getting its pumping station 

or whatever, Housing Corporation areas we ask for priorities, this 5 

doesn’t add to what any priorities around infrastructure improvements - 

perhaps this is not a matter for us, but we have had that evidence from 

the Housing Corporation. 

 

MS SCOTT:   Sir, I hear what you’re saying and the message has already been 10 

passed back to the Council. I do address – while we’re here I’m just 

going to jump around Housing New Zealand briefly in these 

submissions – and I guess all there is to add, I guess the Council is the 

second biggest provider of social housing in Christchurch, and it is 

aware of the – it shares a common aspiration I guess with Housing New 15 

Zealand as to providing social housing, and I simply add there that – 

and this is just in response to the legal submissions provided by 

Housing New Zealand, that the suggestion to Commissioner Report 

that was made under schedule 3, is submitted to not being necessary, 

the parties are meeting and I don’t think I can take that any further with 20 

you now. 

 

SJH:   All right, thank you. 

 

MS SCOTT:   Back to intensification, page 7, I’m just will turn your attention 25 

to some parts of these submissions – it’s the Council’s submission that 

in terms of giving effect to the RPS it’s not strictly necessary for the 

Panel to make a finding as to the correct percentage of intensification to 

occur within the city compared to the neighbouring districts. 

 30 

 A foundation for the Crown submission and evidence on the capacity 

issues is its preferred interpretation of a significant proportion of 

greater Christchurch, of the intensification target. 

 

 The RPS doesn’t use a specific percentage and I’ve been through these 35 

in opening submissions, but it is the Council submission that there is 

little objective basis in Mr Schellekens high 90% target. Dr Fairgray 

made some observations, that in order to meet this target; four fifths of 

Christchurch City’s total growth to 2028 would be from intensification. 

 40 

 The RPS has directed the release of Greenfield land and that is clearly a 

stage 2 issue and perhaps it will be timely just to address Dr Mitchell’s 

question to my friend earlier this morning about stage 1 and stage 2. I 

agree with what my friend said and just to add to that, the issues in 

stage 2 to an extend do address these Greenfields areas rather than the 45 

existing residential areas, which are before you at the moment, and that 
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was in terms of the type of residential development that will come in 

stage 2, it is different, it’s of a lower density, but there are of course – 

and just jumping around – there is the Brownfields areas and I just 

would also like to draw your attention to the objective and policy that 

have been worked on through this process to have a specific 5 

redevelopment of Brownfield sites, objective and policy in the 

residential chapter which includes supporting and incentivising the 

comprehensive redevelopment of brownfield sites for mixed use, 

residential and commercial activities, and the scope of those activities 

has come from RPS direction. 10 

 

  [2.10 pm] 

 

JUDGE HASSAN:   Just quickly understanding that, is the principle really in 

regard to brownfields, that effectively infrastructure being a given is 15 

likely to be able to be there, that the other criteria for intensification 

such as proximity by walking distance to a key activity centre, is it seen 

as an exception to that principle in the sense that well, brownfield areas 

are where they are, and in other words, there is an enablement 

recognition of them notwithstanding the fact there might be further to 20 

walk to a key activity centre than would be otherwise the case. 

 

 Is that how those are seen, just broadly, you may not be in a position to 

comment but I thought it might be the one exception to the rule when it 

comes to say, looking at that policy on intensification. 25 

 

MS SCOTT:   Possibly, but I do not want to take the importance of the benefits 

that come from intensification in terms of being located close to or 

around a commercial node of a sufficient size to support that 

intensification. 30 

 

JUDGE HASSAN:  You need to assume it has got some elements, supermarket 

nearby, some - - -  

 

MS SCOTT:   Assuming that, yes. 35 

 

JUDGE HASSAN:   It may be a Fendalton type of arrangement, Fendalton 

Mall, not that it is going to be there, I am not suggesting that, but it 

might be - - - 

 40 

SJH:   Or you never know. 

 

JUDGE HASSAN:   - - - but it might be that sort of arrangement, might it not, 

just not a key activity centre but there is a basic level of amenity and it 

has got infrastructure? 45 
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MS SCOTT:   Yes, yes that is agreed, sir, I think Fendalton would be for very 

expensive brownfields land but I can also just – there was some 

questions earlier, Fendalton Mall is a Neighbourhood Centre, a smaller 

Neighbourhood Centre, there was no question about that earlier. 

 5 

JUDGE HASSAN:   Thank you. 

 

MS SCOTT:   Jumping back to the written submissions.   

 

 Page 8, sir.  These submissions cover various issues in the modelling 10 

that have been conversed through in this Hearing.  There are five 

reasons in the Council’s submission why Mr Schellekens has taken an 

overly conservative approach. 

 

 The first is the joint recognition that the modelling is just that, it is just 15 

modelling about something that is going to happen in the future.  It is 

high level and as such carries a degree of uncertainty and in that respect 

it is difficult to come up with a specific one off number. 

 

 Secondly, this has been covered this morning as well.  The modelling 20 

does not take into account the increase in housing yield which can be 

achieved through site amalgamation.  Through questioning, 

Mr Schellekens described some of the difficulties for private 

developers amalgamating sites and the point is taken from questions 

this morning as to how that can be incentivised through this Plan. 25 

 

 And I can certainly work with Crown to come back to you with some 

supplementary submissions on that. 

 

SJH:   Thank you. 30 

 

MS SCOTT:   In terms of Housing New Zealand’s capacity and the provision 

of that in the modelling, it is the Council’s submission that it has not 

accounted for this extra supply which is provided by Housing New 

Zealand’s plans to develop and it was Dr Fairgray’s evidence that the 35 

different priorities that Housing New Zealand has compared to private 

developers means that private developers are more constrained by 

commercial feasibility. 

 

 Over the page, sir.  Retirement Villages. 40 

 

 It was Dr Fairgray’s evidence that the unique features of these are not 

accounted for in the model.  Mr Schellekens’ view was that he was 

comfortable that the model captures added capacity from retirement 

villages, but it is the Council’s submission that this does not displace 45 

the unique characteristics of retirement villages and that is an area of 
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dispute between the witnesses and there did not seem to be any 

movement between them during questioning. 

 

  [2.15 pm] 

 5 

 And finally, in terms of the change in property values over time. 

 

 The model does not take that into account, it is a knowledge that there 

is a cycle and it does go up and down but ultimately, Dr Fairgray came 

to the view that as land values increase at a greater rate than 10 

improvements over a long term, properties will as the cycle comes back 

up again, continually become viable for development. 

 

 Just quickly.  If with reason, and this is to do with the Central City and 

the Council’s submission that the estimates or the inputs into the model 15 

for the Central City are too conservative.  Just to take you through 

some figures there quickly. 

 

 Mr Walsh’s evidence for the Crown was that to meet even the lower 

end of the Central City Recovery Plan targets, which range from 20 

$12,000 to $24,000, that at least 400 new dwellings would be required 

each year over the next 14 years which was the figure used in 

Mr Schellekens’ calculations in this respect.  That would be at least 

5,600 new dwellings in the City Centre.  

 25 

 As the submission has pointed out there, if the midpoint or highpoint of 

the Central City’s ranging target is met, then the number of new 

dwellings built each year would increase significantly. 

 

 At paragraph 3.23.  This is a way that the Crown has sought to enable 30 

and incentivise intensification in a Central City, is that there is an 

existing or a current rebate of development contributions for residential 

developments within the City Centre.  That is obviously not within the 

scope of this Hearing but it is an example of the way that has been used 

in the city to incentivise intensification to the Central City first. 35 

 

 In a submission, and it becomes relevant, that if other policy responses 

are in place for the Central City to encourage development, it could be 

expected that the City Centre will be the preferred target and as such 

the assumptions in the model as to the scale of residential development 40 

in the City Centre would be conservative.  

 

 I have already talked through the next section. 

 

 Essentially that there is no evidence that there will be a shortfall of the 45 

supply during the life of this Plan and the question becomes, if the 
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Panel seeks to direct the Council to re-notify further areas, there is a 

process to be worked through.  We have come to you before with a 

direction under clause 13.4 of the Order in Council. 

 

 Sir, I can take you through that process now if you like, I do not think it 5 

is probably necessary, thank you. 

 

JUDGE HASSAN:   Ms Scott, just very briefly, the idea of amalgamation and 

the fact that you come back with written submission on this, I would be 

interested to see whether the modelling could be run (INDISTINCT 10 

3.24) about the model consequences for intensification targets being 

met and so forth of having provision for amalgamation enabled. 

 

 And presumably it will be part of the evidence tracking that would 

occur in any re-notified regime for further submissions, but it might be 15 

something to turn your mind as to how the modelling would be able to 

be done to actually come up with an answer on what effectively 

happens here. 

 

MS SCOTT:   Sir, the Crown owns the model - - - 20 

 

JUDGE HASSAN:   So it may be a point of discussion with the Crown. 

 

MS SCOTT:   Yes, thank you. 

 25 

MR SAX:   Ms Scott, perhaps just two questions I have.  One question 

essentially, should Council go back to Housing New Zealand and in 

terms of Christchurch City Council’s own social housing stock, and if a 

very early brief could be given as to which areas of their social housing 

has sufficient infrastructure. 30 

 

 And the second part of that question is with a blank canvas of the 

densification, what would they do and particularly directing Housing 

New Zealand to take the Auckland models that they are well 

accustomed to.  The reason for the question, I suspect Housing New 35 

Zealand thought they were very constrained and tinkered with the edge 

of the Plan, the Proposed Plan which I think is missing the point by a 

long way and I think my question would be, how much more do they 

think they could do – it is a question I think needs to be asked to the 

executive thinking directed in that way? 40 

 

MS SCOTT:   Sir, I can take that back to the Council - - - 

 

MR SAX:   And to Housing New Zealand? 

 45 
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MS SCOTT:   I cannot take it to Housing New Zealand, but I can ask the 

Council to - - -  

 

  [2.20 pm] 

 5 

MR SAX:   To get the word out some way. 

 

MS SCOTT:   Your message is taken on, I am not sure I can really add 

anything to what you have said. 

 10 

MR SAX:   Thank you. 

 

MS SCOTT:   But, sir, where it gets to with the debate between Schellekens 

and Dr Fairgray is that there are two options, we have been through 

these, I don’t need to spend time going over them but it remains the 15 

Council’s view and submission that there is no need to make changes to 

the proposed RMD areas at this very point in time.  It is acknowledged 

that there is a need to continue monitoring.  It has worked with the 

Crown to put a policy into this chapter which I note it is an agreed 

policy and I guess seems to be the Crown’s plan B as such. 20 

 

 One concern that the Council has is that meeting of either 

Mr Schellekens or Dr Fairgray’s targets for uptake does require a C (ph 

1.29) change in terms of market preferences for housing from 

intensification.  I think that is not in dispute and how to incentivise that 25 

is another question but, in terms of the shortfall for intensification 

within the life of this plan, it is the Council’s submission that under the 

current market conditions proposal 14 is likely not to lead to an under 

supply of land.   

 30 

 I don’t need to take you – oh, actually just in terms of I have mentioned 

section 35 a number of times, there is direction the RPS that both 

ECan, Environment Canterbury and the Council monitor and review 

the adequacy of the short and long term supply of land for development 

and a requirement for monitoring reports at least every three years. 35 

 

 I am not sure if I can take this issue much further, sir.  In the Crown’s 

opening submissions there was some discussion about whether the 

Council’s preferred approach through the policy would fetter the 

Council’s discretion to prepare future plan changes.  The Council 40 

agrees with the summary of law set out in those opening legal 

submissions.  To summarise the key aspects of it the Panel cannot 

impose an enforceable duty on the Council to prepare a plan change in 

the future but it can of course include a policy such as the one agreed in 

order to ensure and direct future intensification.   45 
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 Sir, I am conscious of the time and I have got quite a few issues to 

discuss so just briefly in terms of intensification within the 50 dBA 

contour it has been addressed to a large extent today already.  The 

submissions of my friend are essentially adopted and I don’t think I 

need to take you through those at this point in time.  Just to add a 5 

couple of points.   

 

 There is evidence before you that focuses on housing demand and need.  

The airport hasn’t taken into account that they focused on this LURP 

intensification which is not in the policy but even if you were to land 10 

on LURP intensification, Council’s submission is that it is more than 

what was put into the operative plan at the time the LURP was gazetted 

in December 2013.  It had directions to the Council to consider other 

ways of providing intensification hence why we are here talking about 

the new RMD areas. 15 

 

 Given the airport has no issue with this LURP intensification, I must 

admit I have been struggling to grapple with how or why they are 

taking issue with the multi-unit complexes and the minor dwellings that 

are essentially the additional red areas included in Mr Bonis’ evidence 20 

and in my friend’s legal submissions.   

 

  [2.25 pm] 

 

JUDGE HASSAN:   It is hard to see a difference in outcomes, isn’t it, between 25 

what the operative plan does and what the new plan does in that area? 

 

MS SCOTT:   I agree absolutely with that and perhaps it is timely just to 

confirm that there is no debate about intensification within between the 

50 and 55 dBA and I just wanted to confirm that because there was a 30 

bit of uncertainty a bit earlier. 

 

 In terms of the evidence as to whether – it is the Council’s submission 

that there is no link in the evidence I guess between the complaints 

from these newly highly annoyed residents and how they actually 35 

might affect the airport’s operations in terms of a curfew and that was 

acknowledged in questioning.  Sir, I am not going to take that any 

further, I think we have gone far enough.  

 

 To page 19, I have been through - - - 40 

 

SJH:   Look, this is taking a lot longer than anticipated so we will take a 

20 minute lunch break now and then come back. 

 

MS SCOTT:   Okay, thank you, sir. 45 
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ADJOURNED [2.26 pm] 

 

RESUMED [2.45 pm] 

 

SJH:   Yes, thank you.  Ms Scott that is very comprehensive around 5 

intensification and where we have got to, thank you.  I think the 

drafting stuff we haven’t absolutely had a chance to go through the new 

clean copy and updated plan, so I think you can take that as read.  And 

apart from the New Neighbourhood, I don’t think much else is all that 

controversial.  So you can speak to it, and I am sure if we want more 10 

detail on something, the Panel members will ask you, but it there is 

very, very extensive written stuff here, which we will have to read in 

detail again, of course. 

 

MS SCOTT:   Okay, thank you.  I think there could be some benefit in taking 15 

you to, just very quickly, Residential Design Principles.   

 

SJH:   That is page? 

 

MS SCOTT:   It starts, sir, on page 21, but I will take you across to page 23 - - 20 

- 

 

SJH:   Thank you, yes. 

 

MS SCOTT:    - - - in terms of the wording that is in the clean copy of the 25 

Chapter in front of you.  There was a request for the Council to go 

away and look at the wording, and it has done that.  They have revised, 

and they called “Residential Design Principles” which was a 

recommendation from Mr McIndoe during questioning, and this is 

taken input from Ms McIntyre’s evidence to where we have got to.  30 

There are seven residential design principals, each are outcome 

focused.   

 

 Each residential design principle was supported by three or four 

relevant considerations. The considerations are exclusive, not inclusive.  35 

And they make it clear that in some circumstances some of the 

considerations will be more relevant than others, and in some situations 

some of the considerations may not be relevant at all. 

 

 The purpose is to ensure that any urban design assessment is more 40 

focused, it has given the outcomes that Ms McIntyre for the Crown was 

seeking to be included.   

 

 In terms of the three different approaches that essentially have been 

discussed during this hearing, I just want to add one in respect of – 45 

there has been some discussion about the Plan Referencing, Urban 
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Design Guidance documents, essentially called “The Wellington 

Approach”.  And I just wanted to raise that there is a possible issue in 

terms of, if that was where the Panel came to in terms of the 

jurisdiction to do that, is if it was to be referred to in the Plan it would 

need to be incorporated by reference to have legal status. 5 

 

 I mean that raises some issues in terms of it having to be notified with 

the Plan.  That doesn’t mean that there cannot be external guidance 

documents, and I accept that.   

 10 

SJH:   Is this the area where Mr McIndoe conceded there was no policy 

adjoining the rule and the objective? 

 

MS SCOTT:   Yes, there were some concerns with the way the principle as 

drafted and examples below.  So the purpose of the work that is in the 15 

revised version is to tighten that up and to address the concerns that are 

raised by submitters by the Crown and by the Panel.  

 

SJH:   Okay. 

 20 

MS SCOTT:   Moving on, the New Neighbourhood Zone.  As already 

confirmed, the Council does support this version of the New 

Neighbourhood Zone, it was put together in response to a number of 

concerns, put forward in terms of both the practicality and the legality 

of the provisions that were in front of the Panel. 25 

 

 First, it does enable use of controlled activity status.  There are some 

questions about whether the ODPs in the Subdivision Chapter contain a 

sufficient level of detail to justify controlled activity status, and 

Mr MacLeod’s evidence and questioning earlier this week was that 30 

those ODPs do not. 

 

 In that situation, Mr MacLeod’s evidence, the way that it is drafted is 

that it does allow restricted discretionary activity status. 

 35 

  [2.50 pm] 

 

 In terms of a reference in my submissions at paragraph 5.4, the 

Environment Court’s decision in Queenstown Airport Corporation and 

the Queenstown Lakes District Council, the reason I do that is I think 40 

there has possibly been some confusing as to the ways that ODPs get 

into the plan, and I just wanted to clarify that for you. Essentially there 

are two ways. One is by way of plan change or through this review 

process, and there is a direction in the RPS that as greenfields land is 

rezoned for urban use that the outline development plan comes in. 45 
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 The second way essentially is that an applicant applies for what has 

been called in the notified version, an outline development plan. It is in 

effect not the same thing as the ODP that is going in by way of a plan 

change. No outline plan ends up in the plan and this activity is not 

currently listed in the proposed plan and it would in effect become fully 5 

discretionary because of the catch-all activity and the way that the plan 

is written. There are issues with the second option and they have been 

taken into account by Mr MacLeod when he prepared his 

supplementary evidence, and I would just like to quickly take you 

through those. 10 

 

 The first that became evident after the Queenstown decision and this is 

something that Auckland Council has had to grapple with through its 

unitary plan process as well. That an activity status must be clear from 

the plan and cannot be linked to compliance with another resource 15 

consent. That means that the outline development plan essentially 

needs to be lawfully included in the plan rather than exist outside the 

plan through seeking a resource consent. An activity status can be 

linked to the existence of another resource consent. Future applications 

can also be assessed for compliance with any approved ODP, it is just 20 

that the status of the activity cannot be related to compliance of a 

proposal with a granted consent. 

 

 So if an applicant applies for an outline development plan through a 

consent application which is the second of those options, the rule 25 

allowing it would need to clearly list the activities that would be 

expressly allowed by the grant of consent to what is called an outline 

development plan in order to be valid. It then needs to be clear that an 

outline development plan consent expressly authorises a bundle of 

activities, and is not simply a master plan. The vires of an outline 30 

development plan itself was a matter of statutory interpretation in that 

case. Although not directly an issue for you, I just wanted to bring your 

attention to that because it is a complicated area and the Council has 

endeavoured through seeking Mr MacLeod to have a fresh look at it, as 

essentially was requested. He has taken this into consideration. 35 

 

 In terms of our decision making on the new neighbourhood zone 

sections, I have raised this with you during the week, and something 

that I have been thinking about this morning, is that the new 

neighbourhood, in chapter 14, the new neighbourhood zone rules direct 40 

that development in the new neighbourhood zone is expected to 

proceed in line with the outline development plans contained in chapter 

8, and to ensure this occurs, land use activities proposed in advance of 

a subdivision consent approved under the controlled or discretionary, 

the two rules in chapter 8, will be assessed as a discretionary activity. 45 
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 Mr MacLeod recommended a special rule be included in the 

discretionary activity table and that is that land use activities listed in 

14.6, which are of course the relevant section, occurring prior to a 

subdivision approved under those rules I have just referred to in section 

8. The matters of discretion there are pursuant to section 104 and in 5 

assessing land use activities under this rule, Council’s discretion is 

unlimited but it shall have particular regard to the effect of the activity 

on the pattern of land use and development represented on the relevant 

outline development plan. So there is a link through there in that land 

use activity rule through to the outline development plan which would 10 

clearly be part of decision making on the Chapter 8 components. 

 

  [2.55pm] 

 

 Also of relevance, sir, is mediations which are under way in terms of 15 

that Outline Development Plan for North Halswell, and this was raised 

at the pre-hearing meeting as to where the lines should be drawn in 

terms of commercial activity in North Halswell, and there is some 

debate about whether that pushes into the New Neighbourhood zone. 

 20 

 That is a live issue, and mediations are ongoing and evidence has been 

filed.  I am just wary that any decisions made on the Outline 

Development Plan need to take that into account. 

 

 Also to acknowledge Judge Hassan’s comments about the policy, the 25 

Council, or I certainly agree with the Crown’s response on that, and 

quite frankly, in the time that we have had, those policies haven’t come 

with the provisions, and I apologise for that.  If it would assist the 

Panel, some further work could be done there if necessary. 

 30 

JUDGE HASSAN:   Yes, just briefly on that.  The policies in the current 

document contemplated the old model.   

 

MS SCOTT:   Yes. 

 35 

JUDGE HASSAN:   Some work needs to be done, in your submission, on what 

we do with our decision on this, I mean one approach is to hold 

everything over, I suppose, until we see the policies and test them.  Is 

that what you are submitting? 

 40 

MS DAWSON:   In 5.10, you talk about deferring the new neighbourhood 

provisions, and so do you mean there the land use and the subdivision 

provisions, and deal with both aspects at the subdivision chapter, or do 

you mean deferring just the subdivision aspects of the new 

neighbourhood zone? 45 
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MS SCOTT:   So when I took you, sorry, to the special rule that Mr McLeod 

has drafted, it essentially requires consideration of the Outline 

Development Plan, and so if no decision has been made on the Outline 

Development Plan, essentially it leaves a hole in the consenting.  If you 

were to re-zone that area of land “new neighbourhood”, and then have 5 

rules with it to allow land use activities to happen in advance of the 

subdivision to come in Chapter 8. 

 

MS DAWSON:   So you are saying they are intertwined? 

 10 

MS SCOTT:   I am saying they are intertwined, yes. 

 

JUDGE HASSAN:   So North Halswell is all done and dusted. Any exemplar, 

that is all sorted, not a problem insofar as that goes, but does it not 

really mean that we should treat all this as an entire package, allow the 15 

Council to tell us what the policy regime is, allow an opportunity for 

people to respond to that and deal with it as a package as part of the 

subdivision? Is that as a whole - - -  

 

MS SCOTT:   That seems like the most sensible approach, sir. 20 

 

JUDGE HASSAN:   Yes. That is the nearest opportunity really, is it not, in 

terms of process? 

 

MS SCOTT:   It is, it is fast approaching, but it is certainly an opportunity, yes. 25 

 

MS DAWSON:   Thank you. 

 

MS SCOTT:   Thank you for clarifying. 

 30 

JUDGE HASSAN:   But an application probably should be made to allow that 

to be done properly. 

 

MS SCOTT:   There are some other matters addressed at page 28. I have a very 

brief paragraph there on bird strike and I am not going to address it. 35 

Orion and Transpower, though I think we have traversed that this 

morning already as well. As I have advised, the Council is not opposed 

as such to Orion having some protection, but through the course of this 

process Orion has not come to mediation and it has not provided the 

evidence that the Council thinks should be provided. But directions 40 

have been made this morning and we will see what comes in and 

consider if the Council needs to file any response. 

 

 Retirement villages are at paragraph 6.4. Agreement has been reached 

on many aspects of the proposal for retirement villages. The Council 45 

proposes the villages as permitted in the suburban transition and the 
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Banks Peninsula zones. Where they do not comply they become 

restricted discretionary. 

 

 The area of contention, which my friend Mr Hinchey has raised with 

you this morning as to whether they should be permitted in the medium 5 

density zone as well, the Council’s concern and why is has stuck to this 

position, is that the evidence has been, and it was the evidence of 

Ms Hart, that retirement villages have unique needs and there has been 

some recognition of the special features that that brings with them. 

 10 

  [3.00 pm] 

 

 It is the Council’s submission that there is a need to ensure that the 

essential parts of the design of these facilities are appropriate to 

manage and protect the elderly moving forward, and Dr Humphrey has 15 

given evidence about the benefits of ensuring internal makeup of the 

building and his evidence did, I think reasonably convincingly, express 

a desire that there be some consideration given to what has been called 

a “whole of life building”. 

 20 

 So, overall, in terms of the discussion this morning about the guidance 

document, or code of reference, if the Panel was to decide that 

permitted activity is appropriate, it certainly considers that there needs 

to be assessment matters sitting with that activity status. 

 25 

JUDGE HASSAN:   Is the Council able to help the Panel depending on what 

Mr Hinchey’s client instructs him, is the Council in a position to come 

back relatively quickly with a set of suggestions for what might be such 

a guidance document, for reference in a permitted activity rule? 

 30 

MS SCOTT:   The Council will certainly assist, I think that it first needs to 

come from the retirement villages.  I mean, the Council’s view is that 

restricted discretionary is more appropriate, and that is what has been 

through the course of this, but it certainly will, you know, if Mr Hinch 

is able to get instructions on that. 35 

 

JUDGE HASSAN:   Just in terms of the permitted activity construct, which 

Mr Blair’s evidence at one stage referred to as workable at a small 

scale, and the questions on that being at the small scale, cheap end, 

often the internal amenity issues are of most concern. 40 

 

MS SCOTT:   Look, that is the Council’s concern, and Mr Mitchell for Ryman 

acknowledged that not all retirement villages are built to Ryman’s 

standard, I mean they are a stand out and I think that’s quite accepted, 

you know, the concern lies with those that do not build to such a 45 

standard.  
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JUDGE HASSAN:  And at the moment we have seen a permitted activity rule 

for the small scale, which Mr Blair has endorsed in one of his drafts of 

evidence, but no answer to our question so far from the retirement 

village submitters as to how that might be framed by way of a set of 5 

principles on internal amenity.  I suppose if the Council had any further 

views on that, I would certainly like to see them. 

 

SJH:   That can be filed in due course as well. 

 10 

MS SCOTT:   Yes, I mean it does sit with the responsibility of a submitter to 

follow-up on that in that respect. 

 

JUDGE HASSAN:   Yes. 

 15 

SJH:   They have got to take the first step, and if they decline it we can 

approach further if need be, but the consequences may be a somewhat 

different activity outcome.  Thank you. 

 

JUDGE HASSAN:   And the Council’s view is RDA for that if not? 20 

 

MS SCOTT:   Absolutely, sir, yes. 

 

JUDGE HASSAN:   Thank you.  

 25 

MS SCOTT:   At 6.10 I briefly address elderly persons housing. I think that is 

largely being resolved in that the Council has included a permitted 

activity rule for multiunit complexes, up to and including four units, 

and that was addressed in front of you yesterday.   

 30 

 What that means, is that the residential design principles would only be 

relevant for developments that were five residential units or larger.   

 

 And, sir, I have already spoken to you about Housing New Zealand. 

 35 

SJH:   Yes. 

 

MS SCOTT:   So if we turn over the page, some more technical submissions 

about decision making, which I will briefly take you through.  

Residential Conservation Zone, I have covered this in my opening and 40 

there has been some dialogue on it during the course of the hearing, and 

I don’t think I need to take you that again.  But it remains the Council’s 

position that it would be appropriate to defer the decision making of 

that.  

 45 
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 I note in there the relevant part of the Banks Peninsula District Plan 

that has those rules in it, and because the Panel is required in its 

decision to specific which parts of the Operative Plan have been 

replaced, the purpose of this part of these legal submissions is to give 

some direction to you there. 5 

 

 Prestons and Wigram: Attachment, I think it’s C, to the legal 

submissions.  They set out to give some certainty around the areas of 

the existing Living G zones that were notified as “residential suburban” 

and Ngāi Tahu Property and the Council have agreed that they should 10 

be re-zoned as the established New Neighbourhood zone. 

 

  [3.05 pm] 

 

 There was a question about the scope for that relief.  It is my 15 

submission that the Ngāi Tahu Properties submission sought that the 

provisions revert back to Operative Living G and they are, to a very 

large extent, similar to what the established New Neighbourhood zone 

is. 

 20 

 So, in terms of the scope, Council considers it is open for the Panel to 

do that.  What that would require is, essentially a decision that 

residential suburban is not appropriate, but the final actual planning 

provisions under the established New Neighbourhood zone would need 

to wait until stage two. 25 

 

 I’ve already covered New Neighbourhood zones, there’s also the issue 

of decision making on those submitters seeking re-zoning to 

commercial or industrial.  The Panel’s heard evidence from a number 

of these submitters, it is my submission that decisions on these areas of 30 

land will need to be made following consideration of evidence 

presented in the Commercial-Industrial hearings. 

 

DR MITCHELL:   Just one point on that, and I know we have not heard the 

Commercial evidence yet, but it has been circulated to us, and there is a 35 

disagreement between Mr Blair and Mr Stevenson.  Mr Blair, on the 

one hand, is saying “I don’t have a residential problem with it”, but 

Mr Stevenson saying he does.  Presumably between now and then there 

will be some rationalisation of the Council position on the appropriate 

zoning? 40 

 

MS SCOTT:   Yes. 

 

SJH:   Well it goes further than that, because in one case it was confirmed that 

Mr Blair’s position was the Council’s position, so I am not sure how 45 

Mr Stevenson can then come in with a different position. 
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MS SCOTT:   They are both in their statements of evidence, sir, I am aware of 

those and through the course of this hearing I have endeavoured to 

confirm, where the submitter is here, what the Council’s view is and 

Mr Blair and Mr Stevenson are resolving any final, or resolving any 5 

outstanding issues. 

 

SJH:   All right, thank you, we will leave it at that. 

 

MS SCOTT:   Something slightly different, a different topic, just over the page 10 

please at 8.  One of the priority decisions was the repair and rebuild of 

multiunit residential complexes.  The wording of the rules that were 

decided on included in a number of places reference to “buildings” 

rather than the specific use of the words “multiunit residential 

complexes”.  Those same rules have been before you during the course 15 

of this hearing, and the Council seeks that the Panel uses its jurisdiction 

under the Order in Council just to refine that earlier decision so that it 

is clear that the rules that were decided on in that earlier hearing only 

relate to multiunit residential complexes, and it is wider in the context 

of this hearing.   20 

 

 I have set out in Annexure E those changes, and just to note as well, 

because of the changing references to some of the built form standards 

through this hearing, they also will require updating.  So I have 

endeavoured to assist by putting them into Annexure E. 25 

 

SJH:   Thank you. 

 

MS SCOTT:   Just finally, or almost finally, the issue of definitions.  The Panel 

granted a direction a couple of days ago in response to an application 30 

from the Council about making some changes to definitions because of 

stage 2 work.  The direction made did suggest that some of those 

definitions quite rightly are within the scope of this hearing. 

 

 I have set out in the final annexure those definitions that are within the 35 

scope of this hearing and the reasons why they need to be changed, and 

that is just to complete the picture there for you. 

 

SJH:   Thank you. 

 40 

MS SCOTT:   Just finally, just to note there is also an annexure to the legal 

submissions which is an add-on to the accept/reject table.  During the 

course of the hearing some submitters have raised some issues and the 

purpose of this is to ensure that information is before the Panel for 

those extra submissions.  Just finally - - - 45 
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  [3.10 pm] 

 

SJH:   Finally, finally. 

 

MS DAWSON:   Is that D?  Yes? 5 

 

MS SCOTT:   Yes, it is, Ms Dawson. 

 

 The Panel asked the Council to confirm its position on Mr Shatford’s 

submission, he is number 455.  Just to confirm that, the land that his 10 

submission relates to is grey on the stage one planning maps.  The land 

is “special purpose rail zone” under the Operative City Plan and this is 

essentially a stage two matter, and I can just confirm that Council 

officers have been in conversations with that submitter. 

 15 

JUDGE HASSAN:   Ms Scott, just can I quickly come back to this question of 

requests for rezoning to commercial from residential, and there were a 

number of memoranda that came before the Panel before the hearing, 

along the lines that there had been discussions with Mr Blair on super 

zoning and, by arrangement, asking only to attend, I think, one of the 20 

hearings. 

 

 Is your position that, effectively what you are saying is, all decisions on 

that re-zoning should be made in the context of commercial, so you do 

not think the Panel should make any findings on the super that would 25 

otherwise for residential and then as a prequel to that in this decision, 

what do you think, it should all be left? 

 

MS SCOTT:   The Council signed four of those memoranda, there were some 

others filed just setting out what the submitter’s view was on how it 30 

should work. 

 

 Where the Council has agreed to the re-zoning, and I do not want to 

complicate things, but I am including Mr Stevenson’s, because that 

evidence has been relevant, Mr Blair’s evidence only looked at it from 35 

a residential perspective.  So the Council would be concerned if the 

Panel was to make a final decision in terms of that re-zoning through 

this hearing. 

 

JUDGE HASSAN:   So, in other words, do we record findings and what we 40 

heard in the evidence, just thinking about submitter perspectives, they 

will get a signal from the decision and they will know from that what 

sort of case they need to present next time. 
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 Some were assuming, they just need to make their case positively for a 

commercial zoning and not have to defend a case against residential at 

that time.  

 

MS SCOTT:   Yes, and that evidence is coming into my inbox as we speak. 5 

 

SJH:   And how do we deal with refill where Mr Blair agreed, you were asked 

in Court and confirmed it was the Council’s position and now 

Mr Stevenson has filed evidence to the contrary. 

 10 

 Were they expected to turn up in commercial now after this? 

 

MS SCOTT:   Sir, when I made that confirmation, I did come back after the 

adjournment and endeavoured to explain that essentially what I call the 

“two-step process” in terms of this consideration, I do acknowledge 15 

that there are a couple of examples of inconsistencies in between the 

two and I have Mr Blair - - - 

 

SJH:   Well you make a concession as Counsel to us, I mean, it places us in a 

very difficult position. 20 

 

MS SCOTT:   I acknowledge that and I apologise for that.  Their evidence for 

industrial- commercial was filed during the course of this Hearing and 

it was when it was filed that that - - - 

 25 

SJH:   Let us hope it is all sorted out and agreed before we come back. 

 

MS SCOTT:   Sir, absolutely, and where there is any inconsistency I think the 

Council will be speaking to the submitters directly about that. 

 30 

SJH:   All right, well you need to think carefully.  When the Court asks “is this 

the Council’s position?” it is done for a reason.  The reason being that 

Mr Blair is an officer and he cannot bind the Council without the say-

so, that is why we ask the questions.  

 35 

MS SCOTT:   That is acknowledged, sir. 

 

SJH:   All right, is there anything else? 

 

MS SCOTT:  No, that concludes my submissions, sir. 40 

 

SJH:   All right, any other questions?  Thank you all very much, certainly 

another long process and we start another one in a couple of weeks, but 

we adjourn until Monday, 11 May at 10.00 am. 

 45 

MATTER ADJOURNED AT 3.13 PM ACCORDINGLY 


