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DAY 4 – 1 JULY 2015 

 

  [2.34 pm] 

 

JUDGE HASSAN:   Good afternoon everyone.  Okay, before we get underway 5 

just a few preliminary matters.  First of all the Panel is very grateful for 

the work of the planning experts and the other technical experts in 

conferencing and to parties for facilitating that.  I can say that has 

certainly has produced some significant advances in terms of 

simplification of the provisions. 10 

 

 There are still some quite specific but quite gnarly or difficult issues 

nevertheless as closings have identified.  There will be some testing of 

those issues from Panel members of counsel.  So counsel should 

remember that when we are testing you it is with reference to the 15 

evidence we have considered and your memory of that evidence is also 

helpful for us to bear in mind as you are asked these questions. 

 

  [2.35 pm] 

 20 

 Just a question for Ms Viskovic, there was a very helpful accept and 

reject table attached to Mr Long’s evidence, he did an excellent job in 

doing that for us, and I think he did an update of that table in terms of 

the Council’s position on whether it accepted or rejected different 

requests for relief.   He did an excellent update of that in his rebuttal 25 

evidence. 

 

 The one thing that we are rather keen to have is another version of that 

taking account of everything that has come in since then in terms of the 

Council’s position.  If I could just ask though that on the right hand 30 

column, which provides a summary of the reason for the accept or 

reject, in addition to what is there already, which is useful, it would be 

very useful to put a brief reference to any relevant evidence paragraph, 

mediation agreement, transcript reference that can simply help the 

Panel find that material when we come to do our job in deliberations.   35 

 

 Now, in terms of a timeframe for that, Ms Viskovic, you can think 

about that and let me know at the end, but I am tentatively thinking 

10 July, in other words Friday week. 

 40 

 All right, so Mr Cleary, I think you are first off and if I could signal to 

you that you have got a gnarly question or two particularly on the 

matter of outline development plans which Ms Dawson will ask you 

about. 

 45 



 Page 360 

  

Ch8: Subdivision, Development & Earthworks (Part) Commenced 23.06.15 

MR CLEARY: Absolutely. Would it be actually okay if my friend, 

Ms Limmer, went ahead of me, I believe she has got another 

commitment?  

 

JUDGE HASSAN:   Yes, certainly. 5 

 

MR CLEARY:   She would like to do her submissions and be excused. 

 

JUDGE HASSAN:   Yes, certainly.  Now, just remember the microphones here 

are less sensitive. 10 

 

MS DAWSON:   Yes, Mr Cleary, I find it very difficult to hear you I am sorry 

and I think it is just the distance between your head and the 

microphone. 

 15 

MR CLEARY:  And I am not especially tall as well, I wonder why that should 

be the case. 

 

JUDGE HASSAN:   Neither of which you can do anything about apart from - - 

- 20 

 

MS DAWSON:   But you are a little bit taller than the other solicitors in this 

particular hearing. 

 

MR CLEARY:   Yes, it is not often that that is the case. 25 

 

MS DAWSON:   No, but I think it might be this time.  You also have a softly 

spoken voice. 

 

MR CLEARY:   I do and I am not entirely sure I can do anything about that 30 

after 50 years. 

 

JUDGE HASSAN:   Yes, a gentle tone. 

 

MS DAWSON:   Well, I have got a few more so it is harder for me to hear. 35 

 

MR CLEARY:   I will do my best, thank you. 

 

JUDGE HASSAN:   All right.  Thank you, Ms Limmer. 

 40 

MS LIMMER:   Thank you very much, sir.  I am sure I am taller. 

 

MS DAWSON:   Sorry, yes, you are. 

 

JUDGE HASSAN:   We have read everyone’s submissions by the way so we 45 

spent time on those this morning, just bear that in mind. 
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MS LIMMER:   Right, thank you, sir, that is helpful.  The issue that I propose 

to address you on principally is the one of jurisdiction which you raised 

yesterday in Ms Viskovic’s questions to Mr Bligh.  And just perhaps 

before I go into that, to clarify the policy recommended or the location 5 

of it in 8.1.2.1, which is the recovery policy, did not come out of my 

opening legal submissions.  That was a recommendation in Mr Bligh’s 

evidence back on 8 June.  So he addresses that at paragraph 35 of his 

evidence. 

 10 

JUDGE HASSAN:   All right. 

 

MS LIMMER:   And he says there that the concept being proposed better fits 

in that policy, so the location of it was not my idea if you like. 

 15 

JUDGE HASSAN:   All right, no, thank you for that. 

 

MS LIMMER:   And also the rationale for that too is that policy refers to 

recovery activities and obviously what we are talking about here are 

quarrying activities that need to be in and out well before the 2028 date 20 

so in that sense they have that linkage to recovery. 

 

JUDGE HASSAN:   Yes, I think the particular things the Panel is going to be 

interested to hear from you on is there is a jurisdictional question. 

 25 

MS LIMMER:   Yes. 

 

JUDGE HASSAN:   And then there is the difference between your advocated 

approach and that of the Council in its submissions.  The Council 

submission primarily being not to have it at all but then they suggest 30 

materially different wording in their closing submissions. 

 

MS LIMMER:   Yes, sir. 

 

JUDGE HASSAN:   Thank you, all right. 35 

 

MS LIMMER:   So in terms of you have already read my submissions that take 

you through the law on jurisdiction and scope of submissions and I 

won’t spend terribly much time on that. 

 40 

JUDGE HASSAN:   I do have a question about that but we will come to that. 

 

MS LIMMER:   Right.  In my submission the overriding consideration in terms 

of the constraints that are placed on jurisdiction and amendments that 

can be made to a plan that aren’t specifically sought in a particular 45 

submission or arise out of the notified plan itself, the constraints really 
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relate to fairness and ensuring that people that would have otherwise 

been involved haven’t excluded themselves from the process on a 

misunderstanding or an understanding of what was sought. 

 

  [2.40 pm] 5 

 

 So that something different doesn’t come out at the end that they 

couldn’t have anticipated.  And my submission is clearly the issue 

arises from the table that was attached to the submission filed and the 

policy that was sought to be amended.  The wording itself that was 10 

sought doesn’t say residential anywhere, it talks about greenfield areas.  

That’s the wording that was sought but the policy it was sought to be 

put into has a heading that relates to residential areas so we accept that 

it is that that gives rise to the question about scope. 

 15 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:  And whether or not we are limited to only seeking 

amendments in the plan that relate to residential areas.  In my 

submissions I have taken you through or highlighted for you and 20 

attached for ease of reference at paragraph 17 the parts of this 

submission and my submission that the interpretation of this will 

report, discerning what the relief actually sought by Fulton Hogan was, 

needs to be looked at in light of the whole submission, not just the table 

attached at the end. 25 

 

JUDGE HASSAN:   So can I take you to my question at this point? 

 

MS LIMMER:   Yes, sir. 

 30 

JUDGE HASSAN:   Looking at that extract, I am looking at a copy of the 

submission dated 8 October and in the background section it says, it 

refers to, well, for a start it says in the introduction section that the 

submissions primarily relate to Fulton Hogan’s land at 50 Roberts Road 

and then it goes on to say in the background section, the eastern parts 35 

of the Fulton Hogan land which sit predominantly outside of the area to 

be quarried have been identified for future residential development as a 

greenfield priority area residential under the LURP.   

 

MS LIMMER:   Yes. 40 

 

JUDGE HASSAN:   And then it goes onto say, this identification has been 

given effect to through the Residential New Neighbourhood Zoning of 

the Proposed Plan and then it goes on to say, and under the heading 

“Interests of Fulton Hogan”, the first sentence, “Fulton Hogan is a 45 
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quarry operator and also a significant residential land developer”.  So 

bearing that in mind isn’t that context relevant to considering scope? 

 

MS LIMMER:   Yes, it is all relevant, sir, and my submissions are exactly that, 

that the whole submission needs to be taken into account, and I accept 5 

immediately, sir, there are parts of the submission that relate just to the 

Roberts Road site which is a greenfield or adjoins a greenfield 

residential area, but in my submission it is not exclusively limited to 

just that site nor just residential areas - - - 

 10 

JUDGE HASSAN:   But the policy that Fulton Hogan sought to change was 

limited to residential. 

 

MS LIMMER:   Yes, it was, sir, and that’s the difficulty is that whilst the 

wording wasn’t exclusive to that the policy itself was.  That is accepted 15 

that that gives rise to the difficulty but in my submission, and I have 

pulled out the parts of the submission there - - - 

 

JUDGE HASSAN:   Yes, I have read that. 

 20 

MS LIMMER:   - - - that support the Council view if you like or the contrary 

view that this submission was about the concept and in fact even 

without intending it to relate to this jurisdictional issue Mr Bligh talks 

about that in his evidence as well, in terms of the concept being 

quarrying in advance of urban development. 25 

 

JUDGE HASSAN:   But if we apply our minds to the law about why do we 

have a scope thing to think about at all, then Justice Kosh’s (ph 3.52) 

decision that you’ve helpfully referred us to, that really does bring 

focus around the peril that somebody may be disarmed into thinking 30 

it’s not about their interests. 

 

MS LIMMER:   Yes. 

 

JUDGE HASSAN:   And you refer to the fact that the submissions that came in 35 

as further submissions were primarily, was it primarily in regard to 

submitters that live in and around your client’s site, is that correct? 

 

MS LIMMER:   Yes, sir. 

 40 

JUDGE HASSAN:   So thinking about that, and am I right to also understand 

that the greenfield priority area that is in proximity to your client’s site 

is a residential one not a commercial one? 

 

MS LIMMER:   Yes, that is correct, sir. 45 
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JUDGE HASSAN:  Do you think that that might well suggest that submissions 

received, or people that read Fulton Hogan’s submission, may well 

have assumed that it pertained to the interest that Fulton Hogan has in 

its specific locality, Roberts Road residential.  That is the thing I am 

struggling with. 5 

 

MS LIMMER:   Sir, I might tackle that in a couple of responses if I can. 

 

  [2.45 pm] 

 10 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:   And I have set out some context at the beginning of my 

submissions too about the Roberts Road consent in particular, two 

points that I consider are relevant.  One, that it proceeded non-notified, 15 

and two, that there is a concern from the residents there about the fact 

that it proceeded non-notified but also that there is more land, you’ve 

had the evidence before you that about half the site is consented for 

quarrying at the moment and there is still half the site to go. 

 20 

 In my submission the fact that most of the further submissions were 

received from the residents around that site doesn’t reflect the fact that 

anyone could have thought the submission was just about that site, 

because even the words in the table don’t suggest that it is limited to 

just the Roberts Road greenfield residential areas but add there are no 25 

further submissions from other parties that adjoin or are in other 

greenfield residential areas.   

 

 So my submission, the swarm if you like, of further submissions were 

just an expression of the particular residents’ dissatisfaction with what 30 

is, their perceived, what is happening at that site, rather than indication 

of the scope of this submission being limited to that one site. 

 

JUDGE HASSAN:   Yes.  There seems to be two circles of potential to think 

about.  One is that people read it as being particular to that site and I 35 

hear what you’re saying, while certainly the submission as a whole 

doesn’t say that.  It says that your client has particular interest in that 

site but it certainly doesn’t say that it’s been limited in its submission to 

just that site, that’s clear. 

 40 

 But what about the fact that outside that circle of immediate interest 

there’s this other circle painted by the introductory words about 

residential and nothing, as far as I’ve read, unless you can point me to 

it, is there anything in the submission that would say the interests of 

Fulton Hogan go beyond residential greenfield areas to commercial 45 
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greenfield areas.  Is there something you can show me there, apart from 

the reference to the table, which you have shown us? 

 

MS LIMMER:   Yes, sir, well the extracts that I have set out certainly seek to 

demonstrate that.  Most of it is in respect of the references throughout 5 

the submission to just urban activities. 

 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:   And also then in the list of former quarry sites are examples 10 

given of former quarries that have been redeveloped for urban activity 

purposes.  You’ll see there they are a variety of recreation, residential, 

commercial, industrial and rural land. 

 

JUDGE HASSAN:   Yes. 15 

 

MS LIMMER:  So the examples given aren’t limited to just residential 

development.  The submission on page 2 also references at the second 

paragraph below the list of bullet points it says, “this is not an 

uncommon approach” and references a policy in the Regional Policy 20 

Statement.  And its wording there faithfully records what that policy 

says - - - 

 

JUDGE HASSAN:   That’s the Auckland one. 

 25 

MS LIMMER:   - - - yes, it is, which seeks to protect the option to extract 

during the development or redevelopment of, again the words, urban 

areas, without any particular reference to the subset of that which is the 

residential urban area. 

 30 

JUDGE HASSAN:   Okay.  All right.   

 

MS LIMMER:   So, sir, those are the principal, the references to residential 

really state at the beginning and describe in the context in the 

introduction and then you get to the heart of the submission if you like, 35 

it goes on to talk about the concept, where it’s been used before and 

what it would allow for. 

 

JUDGE HASSAN:   Yes, yes, well it is going to be at the end of the day, isn’t 

it, a matter for the Panel to apply its collective mind to whether a 40 

reasonable person looking at the submission would have treated it in a 

way that you have proposed or in a narrower way in regard to 

residential.  In effect that’s what we’re required to test. 

 

MS LIMMER:   Yes. 45 
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JUDGE HASSAN:   Looking at the submission honestly in accordance with 

how a normal person would read it. 

 

MS LIMMER:   Yes, sir, and in my submissions to you I have attempted to 

identify the group that is possibly of most concern in the Panel’s 5 

considerations, that being people that are either in or adjoining 

greenfield business areas, those being the areas that are arguably 

brought in by placing the policy in a different spot, or not adding the 

words greenfield residential to it.  And these submissions particularly 

consider that group of people and the issue of potential prejudice to 10 

them. The essential - - -  

 

  [2.50 pm] 

 

JUDGE HASSAN:   Yes. 15 

 

MS LIMMER:   - - - submission is that, there is no summary of decisions 

request of course in this process, so any person that is worried about 

what a quarrying company like Fulton Hogan might be looking to do, 

would need to go and read the entire submission anyway, and in my 20 

submission in reading that front end of the submission and the generic 

references to urban activities, the examples are given of the types of 

activities that might occur on redeveloped quarry, would give anyone 

adjoining or in a greenfield business area the sense of, “Well, this 

actually could affect me”. 25 

 

 That is my submission on the jurisdictional issues, sir. 

 

JUDGE HASSAN:   Yes, thank you. Now you’re going to go to the substance 

of the provision, because obviously that’s something we need to 30 

consider as well, put it in the proper – get to this proper proportional 

consideration, at the end of the day you’re seeking a policy with 

qualifiers in that policy. You’re not seeking to be consenting quarrying 

activities at all, you just want a certain policy to be applied in the 

context of considering potential applications in the future. 35 

 

MS LIMMER:   Yes, sir. 

 

JUDGE HASSAN:   So you do you want to look at your wording and I’d be 

particularly keen to know why you differ from the Council’s position in 40 

their alternative approach used in their closing. 

 

MS LIMMER:   Sir, and actually, sir, I am sorry, before I leave the issue of 

scope, I did draw the Panel’s attention to clause 13(2)(b) of the Order 

in Council which sets out - - -  45 
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JUDGE HASSAN:   Yes, no, I understand that. 

 

MS LIMMER:   - - - the jurisdiction. 

 

JUDGE HASSAN:   Yes. In a sense that’s very similar, isn’t it, in other words 5 

if there’s a natural justice issue lurking about - - -  

 

MS LIMMER:   Yes. 

 

JUDGE HASSAN:   - - - whichever way we look at it, Order in Council, 10 

normal RMA principles, we pretty much end up in the same place. 

 

MS LIMMER:   Sir, and I anticipated that would be the application of it, it 

really is that issue of fairness but perhaps without having to go through 

the technical justification for it but obviously if the concern is someone 15 

has been cut out of a process that they should have been able to be 

involved in, that is not going to override the technical scope issue. 

 

JUDGE HASSAN:   Yes, and Justice Kosha’s (ph 2.23) decision is helpful, 

and I would have thought helpful on the Order in Council as well, in 20 

terms of those underlying principles. 

 

MS LIMMER:   Yes, quite, sir. 

 

JUDGE HASSAN:   Right.  25 

 

MS LIMMER:   Sir, in terms of the wording – and, sir, if I might just take the 

opportunity to clarify because I asked Mr Bligh about it following your 

questioning of him yesterday, the wording that was in my closing 

submissions was provided to me by Mr Bligh, but I understand his 30 

answers to you to be that he didn’t write it, and the issues around that 

are as a result of how it came about. 

 

 So just to clarify, I didn’t invent them, they were provided to me but by 

the same token they weren’t written - - -  35 

 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:   - - - by Mr Bligh himself, so to the extent - - -  

 40 

JUDGE HASSAN:   Yes, that’s fine. 

 

MS LIMMER:   - - - it clarifies. 
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JUDGE HASSAN:   And the purpose of that inquiry, is I think I said to him 

was, it’s not to trap it (INDISTINCT 3.11) and anything like that, he 

was clear in his evidence that he supported the word - - -  

 

MS LIMMER:   Yes. 5 

 

JUDGE HASSAN:   - - - but I wanted to find out a little bit more about how we 

deal with the integrated land use issues - - -  

 

MS LIMMER:   Yes. 10 

 

JUDGE HASSAN:   - - - the interest of other landowners and those dimensions 

and then I think he gave us an opinion on that, so mindful of that I’d be 

keen to hear what you got to say about your suggestion now and the 

Council’s alternative. 15 

 

MS LIMMER:   Yes, sir, well the principle – I just had the Council’s one open, 

as I address you. 

 

JUDGE HASSAN:   The material differences as I see it between you and the 20 

Council, are first of all, the Council doesn’t suggest – well, obviously 

the Council’s going to primarily submit that we shouldn’t have it at all, 

but if we are going to do it, on page 32 of their submission, the concept 

of “consider” rather than “provide for” is one material difference, and 

the material difference as I read is their paragraph C, which refers to an 25 

outline development plan explicitly recognises quarrying prior to urban 

development occurring. 

 

MS LIMMER:   Yes. And you will have discerned as well, I have tweaked 

clause (b)(1) in my submissions in response to questions from 30 

Commissioner Dawson to Mr Bligh yesterday. What I have done is 

effectively amalgamated the wording in the paragraph 32 that 

Commissioner Dawson was referring to, the reason for that is to assist 

with the point that I took from the questioning, as there are issues or 

there is more than just on objective that needs to be attained in respect 35 

of development on greenfield priority land. 

 

 So it is not just about delivering it up for housing, but it’s also about 

making sure that development is integrated and the outline 

development plans are a way of achieving that, and if I understood the 40 

questioning correctly, there was a suggestion that the wording in 

paragraph 32 better achieved that outcome by referring to all of the 

provisions of the plan, than the wording that ended up in (b)(1), which 

is in my submission a little more dilute and non-specific, so hence I 

have brought that wording back in to that clause in an effort to address 45 

the issue as I perceived it to be. 
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  [2.55 pm] 

 

 To address the two remaining issues, in terms of the wording “provide 

for” rather than “consider”, in my submission “consider” doesn’t really 5 

get us anywhere in respect of this policy. The Council “has” to consider 

the extraction of aggregate from these sites if an application for 

resource consent comes forward, and an application can come forward 

under the current rules, so all this policy does, is say what the Council 

has to do anyway. And in my submission it is actually more restrictive 10 

because it suggests the Council only has to consider applications that 

meet that criteria. 

 

 In my submission that’s incorrect, they have to consider any 

application that comes forward. 15 

 

JUDGE HASSAN:   On coming back to your first point, and I’m pretty much 

covering all my questions as I’m going with you and I’ve got to ask 

other Panel members at the end at some point whether they’ve got 

questions, but on the other issue, so paragraph C. 20 

 

MS LIMMER:   Yes. 

 

JUDGE HASSAN:   I mean, if we have a policy of this kind, presumably for a 

purpose, ie, Fulton Hogan identifies that otherwise an opportunity 25 

could be foreclosed, both for the community and itself, to gain access 

to valuable aggregates, and it would be a shame if we did that, in other 

words, they’re saying, your client is saying, “Why foreclose that 

opportunity in the circumstances?” 

 30 

 Your client acknowledges that there are effects that need to be 

considered and tries to build in some reference and acknowledgement 

to that in the wording, in terms of effects around the site, but even if 

those things are accounted for, what about the fact that quarrying, if it 

were to occur in an area, could have some – could leave some 35 

impediment for what would otherwise be the optimal development of a 

Greenfields area, for instance the interest of other landowners are not 

taken account of necessarily, the issue of land use integration across the 

entire new neighbourhood greenfield area, beyond the interest of Fulton 

Hogan, not necessarily accounted for, aren’t those potential costs of 40 

this policy that could arise? 

 

MS LIMMER:   They would be unintended costs, sir, but the intention is to 

craft a policy that doesn’t impede integrated, timely urban 

development. 45 

 



 Page 370 

  

Ch8: Subdivision, Development & Earthworks (Part) Commenced 23.06.15 

JUDGE HASSAN:   So given that intention, why do you, or do you take issue 

with the Council suggestion for paragraph C in its version? 

 

MS LIMMER:   Yes, sir, the concern that Fulton Hogan has with that 

suggestion is whether – and this depends to a degree on whether 5 

residential chapter in the outline development plans and that get to as 

well, but whether this would then by explicitly recognising the 

quarrying in an ODP is going to require plan changes to get that into 

the ODP. 

 10 

 And the difficulty here is, as both Roberts Road and Barter Road 

quarries which Mr Willis spoke to you about, have shown they can 

actually precede non-notifying, the small ones can, that is a viable 

option and in fact, for a company like Fulton Hogan if they were 

looking at these areas - - -  15 

 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:   - - - there would be a whole filter of issues that would drop out 

a good chunk of the land within the greenfield priority areas to lead 20 

them to the bits that are probably going to be non-notified. 

 

JUDGE HASSAN:   All right. So does that mean that you would be okay with 

a version of C, if it also acknowledged “or” the quarrying activity was a 

permitted activity or resource consent had been obtained for it? 25 

 

MS LIMMER:   Well it’s not going to be permitted activity, there is no - - -  

 

JUDGE HASSAN:   No. 

 30 

MS LIMMER:   - - - permitted quarrying in the plan apart from in the 

(INDISTINCT 4.45). 

 

JUDGE HASSAN:   Okay, well let’s look at the second, doesn’t the second 

qualifier cover your client’s interest? 35 

 

MS LIMMER:   They’re only - - -  

 

JUDGE HASSAN:   Recognition of consented quarrying? 

 40 

MS LIMMER:   Yes. The only concern I have with that, sir, is that that would 

require the resource consent to precede the policy, whereas policy is - - 

-  

 

  [3.00 pm] 45 
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JUDGE HASSAN:   Well it does in your case, does it not?  If we look at the 

specific interests of your client you are saying you do not like C 

because your client’s interests involve land where quarrying has 

already been consented and all I am saying is well pragmatically if that 

was recognised in the policy, would you not have a clear road? 5 

 

MS LIMMER:   No, sir, and perhaps indeed the relief sought is not about – the 

piece of greenfield priority area that Fulton Hogan - - - 

 

JUDGE HASSAN:   Has consented. 10 

 

MS LIMMER:   - - - it is already consented.  

 

JUDGE HASSAN:   It is about what is not consented. 

 15 

MS LIMMER:   That is right, and that is about the other greenfield areas, not 

just that one area. 

 

JUDGE HASSAN:   So that leaves us having to consider the trade off, does it 

not, of costs and benefits in terms of what we might lose by way of 20 

integrated land use management by endorsing the policy you propose. 

 

MS LIMMER:   Yes, it does but as I have set out in the – I think in the opening 

submissions as well – the intention here is not to impede - - - 

 25 

JUDGE HASSAN:   Well why do you not say so in the policy?  Why do you 

not explicitly say that? 

 

MS LIMMER:   Yes, quite, and there was one version of it that I think had 

those very words, “does not impede the provision of residential urban 30 

development in accordance with the provisions…” that was in there, 

that policy has changed three or four times and also discussions 

between the experts, the evidence and the caucusing.  Those words 

were in there, sir, and that certainly was the intention.   

 35 

 I think in trying to satisfy the concerns of various parties, bits have 

fallen out and bits have come in and it may have lost some of its 

coherence through, I do not want to say drafting by committee but I 

suspect that that is why that may have happened but certainly that was 

always the intention and it was in there in express wording somewhere 40 

at some point in time. 

 

JUDGE HASSAN:   All right, thank you, Ms Limmer.  And thank you for 

tolerating my interventions.  I thought it was an easier way of getting 

through it but I may have made it a bit longer. 45 
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MS LIMMER:   Actually, sir, before I leave there is one other point of 

difference that we have not talked about and that is in respect of the 

level to which adverse effects need to be managed in terms of the 

Council’s suggested wording at clause 1B of that policy and that 

clearly differs from the B2 that I put forward to you yesterday and 5 

today as well.   

 

 They seek wording that requires the effects commensurate with what 

might be anticipated within an urban zone.  The wording preferred by 

Mr Bligh and I am trying to recall the expert statement of this but I 10 

cannot at this point in time as the effects being minimised in my 

submission.  There could be a great deal of debate around what the 

Council’s suggested wording means. 

 

JUDGE HASSAN:   It is a question of degree though on that, is it not?  There 15 

could still be a lot of debate about your version as well as to whether it 

is truly being minimised.   

 

MS LIMMER:   It could be still. 

 20 

JUDGE HASSAN:   The nature of a policy as such it is not a rule. 

 

MS LIMMER:   That is right and this really is a statement – in my submission 

policies are the statement of intentions what are the outcomes you are 

looking for, and this clearly signals when you are processing that 25 

consent application we are looking for a very low level effect from this, 

which is commensurate to the scale of activity, the gravel company like 

Fulton Hogan expects to be able to locate on these sites is not talking 

about the quarries with big processing plants. 

 30 

JUDGE HASSAN:   All right.  Thank you for pointing that out.  Is there 

anything further before I ask the Panel members if there are any 

questions? 

 

MS LIMMER:   No, sir. 35 

 

JUDGE HASSAN:   All right.  Ms Dawson? 

 

MS DAWSON:   No, I have not got any questions.  You have managed to ask 

them all for me which is great, thank you. 40 

 

MR UDALE:   No, thank you, Judge. 

 

JUDGE HASSAN:   All right, well I only had one further question just so that 

you can assist me on this.  The Council also says to us that there is no 45 
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evidence before us as to necessity in regard to these matters and your 

answer to that would be through Mr Willis’ evidence? 

 

MS LIMMER:   Yes, quite, sir.  Mr Willis has set out that demand is high, they 

are exhausting quarries at a much faster rate than they anticipate when 5 

they consent to them and they do not see that demand abating in the 

near future.  That is his evidence.  I noted in the closing submissions 

for Council they say there is ample resource within the overlay.   

 

 The evidence that you heard from Mr Willis and I think in response 10 

(INDISTINCT 4.58) you do ask questions is that there are, there is 

more than one factor in terms of whether – the fact there is just 

resource does not mean you can go and quarry it.  There are a large 

number of filters before you get to the point that you actually have a 

viable proposition for a quarry so it is not an answer that the overlay 15 

covers a large area. 

 

[3.05 pm] 

 

JUDGE HASSAN:   And necessity is not a test in any event, is it? 20 

 

MS LIMMER:   No, sir. 

 

JUDGE HASSAN:   All right, thank you. 

 25 

MS LIMMER:   Thank you, sir, with your leave I will just pack up and excuse 

myself. 

 

JUDGE HASSAN:   Yes, thank you, Ms Limmer, thank you for your 

assistance.  So, Mr Cleary. 30 

 

MR CLEARY:   Thank you, sir.  I have Mr Mortlock here with the papers 

(INDISTINCT 0.42) Danne Mora.   

 

JUDGE HASSAN:   Thank you. 35 

 

MR CLEARY:   So I have set up in submissions the various matters that I wish 

to address but I should also signal at this point that I would like to 

cover off the issue of natural justice, the issue in particular has been 

raised by my friend, Ms Viskovic, in her submissions around 40 

amendments to the density in the provisions, potential amendments to 

density provisions in the ODP and also the infrastructure, indicating the 

infrastructure. 

 

JUDGE HASSAN:   Thank you.  45 
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MR CLEARY:   I will just make the preliminary point that with the exception 

of certain aspects of policy 6.3.3, there does not appear to be any 

dispute that the various zone provisions in the ODP for North Halswell 

gives effect to the regional policy statement and I am looking in a 

holistic sense at all of the objectives and policies, so effectively the 5 

conflict appears to be in the context of two provisions of policy 6.3.3 

which is 6.3.3.6 and 6.3.3.7.   

 

 I have indicated in the submission that the interpretation of those 

particularly subsections of policy 6.3.3, it is a somewhat difficult and 10 

problematic task and it is one that’s not helped by the lack of assistance 

as to how those particular provisions should be interpreted in the 

explanation and reasons to the plan and of course I am referring in 

particular to issues such as when infrastructure will be delivered and 

how it will be funded and also this issue about coordination of 15 

development staging and coordination development between land 

owners.   

 

 In my submission, it would be appropriate to provide a sort of a 

practical interpretation of these particular provisions and that is where I 20 

have made it.  I have made some suggestions as to how for example 

policy 6.3.3.6 could be interpreted in respect of funding and I note in 

particular that the method to that policy 6.3.3 anticipates that the 

Council will provide the infrastructure to support greenfield residential 

areas. 25 

 

 In paragraph seven I have underlined the word “should” which is 

different than the word “will” which is used elsewhere in the methods.  

I think that indicates that it is not necessarily a locked in requirement, 

shall we say, that the Council provide this infrastructure because to 30 

require Council to provide this infrastructure might have sort of wide 

ranging implications on its funding in terms of the process involved 

under the Local Government Act. 

 

 I then suggested paragraph eight – that to reflect reality that the funding 35 

of infrastructure associated with greenfield residential areas is more 

likely than not to be a combination of Council funding and also 

landowner funding.   

 

 In terms of the issue of staging and coordination of subdivision and 40 

development, the first point I have made is that staging an outlined 

Development Plan, it appears that it does not necessarily have to show 

staging and it appears that staging is appropriate to show in an outlined 

Development Plan when there are particular infrastructure constraints 

that have to be managed with. 45 

 



 Page 375 

  

Ch8: Subdivision, Development & Earthworks (Part) Commenced 23.06.15 

  [3.10 pm] 

 

 And the method says that staging may be required to allow for 

infrastructure upgrades enabling parts of a development to be delivered 

earlier. 5 

 

 But beyond this there is nothing to explain what level of detail should 

be included within an ODP or associated narrative to meet 

policy 6.3.3.7 in terms of staging and coordination. And I have 

suggested, and this is at my paragraph 10, that in the context of that 10 

subsection an ODP can only address the requirement at a very high 

level in the sense that it needs to identify what are the basic elements to 

support development, and that includes road connections, reserves and 

infrastructure and then to provide those in a fixed or indicative manner.  

And in the submission this would give all the landowners within an 15 

ODP area actually a clear plan and a clear understanding of how the 

development of the ODP area is going to take place and how it is to be 

rolled out are the words I have used in paragraph 10. 

 

 I am just thinking further whether or not there might be other sort of 20 

practical additions that could be made to an ODP and associated 

narrative to better give effect to that subsection. And it might be 

something as straightforward as including a requirement that all 

roading must be developed to the boundary of individual landowners so 

that there is no issue of the next landowner in time having to actually 25 

wait for the infrastructure, the roading infrastructure for example, to 

reach their boundary.   

 

 There is a possibility, and this is also in the context of funding, there is 

a possibility of course of ODP specific rules around contributions 30 

towards infrastructure, financial contributions, but I am not necessarily 

sure I want to pursue that any further but I think it is a possibility. 

 

 But leaving those points aside, I did accept in opening that there were 

significant – well, there were improvements that could be made to the 35 

ODP, particularly in respect of the infrastructure shortcomings 

identified by Ms O’Brien and also Mr Norton, and no doubt the Panel 

will have had the opportunity to actually read the suggested 

amendments that have been agreed between the experts.  And those 

amendments include references to the type of water supply anticipated 40 

for development of the outline development plan area and also sewer as 

well. 

 

 In addition the outline development plan now shows an indicative 

location for the stormwater facility and I have referred the Panel back 45 

to the evidence that Mr Hall gave in the context of the residential 
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hearing and I have attached appendix 1 to Mr Hall’s evidence.  It is 

probably more for the benefit of Commissioner Udale who hasn’t seen 

that evidence before but it does in clear form, diagrammatical and 

picture form, show what the stormwater proposal is. 

 5 

 Now, that stormwater facility has been the subject of protracted 

discussions between Danne Mora and the Council and I can say that 

Danne Mora and an associated company is putting its hand up to be the 

host for that stormwater facility.  That stormwater facility will be 

entirely on Danne Mora’s land but it has the capability of servicing all 10 

the development of the Meadowlands exemplar, the residential New 

Neighbourhood zone and also the commercial development in the Key 

Activity Centre. 

 

  [3.15 pm] 15 

 

JUDGE HASSAN:   Thank you. 

 

MR CLEARY:   My understanding from what Mr Norton said was that the 

Council is entirely supportive of this design. 20 

 

JUDGE HASSAN:   You say “is?” 

 

MR CLEARY:   Is supportive of this design and at the same time Mr Norton 

sort of, in response to a question I think from your Honour, put forward 25 

the view that the stormwater facility should be identified as an 

indicative element of the ODP and that is precisely what the experts, 

the planners and the infrastructure people have agreed to in terms of the 

ODP.   

 30 

JUDGE HASSAN:   Thank you.   

 

MR CLEARY:   Actually if I could, this is a minor point that I didn’t actually 

want to forget, if I have got the ODP, and I think there might be a little 

bit of further correction that may be required and that is in respect to 35 

the road access.  The ODP appears to show three fixed access, there is 

Augustine opposite Aidanfield and Dunbars and the Panel of course 

remember that the experts agreed that the middle one at Aidanfield 

should be a flexible. 

 40 

JUDGE HASSAN:   Yes, I don’t think there would be any difficulty 

procedurally if you were able to put an update of this in just to correct 

that. 

 

MR CLEARY:   Yes, the ability to provide an update is in the hands of the 45 

Council GIS person but I am sure the message can be passed on. 
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JUDGE HASSAN:   Okay.  Well, perhaps coordinate with Ms Viskovic just 

for the purposes of us having all we need to make a complete decision 

on everything we need everything up-to-date. 

 5 

MR CLEARY:   Okay. 

 

JUDGE HASSAN:   I think that could just be done as a follow up and perhaps 

Ms Viskovic and yourself could put in a memorandum after the event 

to indicate the timetable for that or something. 10 

 

MR CLEARY:   I am happy to, sir. 

 

 I just also, and this is at paragraphs 19 onwards of the submissions, sort 

of address the issue of density which arose in the course of the hearing 15 

last Tuesday and Wednesday.  And I simply note at paragraph 20 that 

there have been amendments made and agreed between Mr Long I 

believe and Mr Brown in terms of including some narrative in the ODP 

as to the fact that higher density will be provided for within the 

Meadowlands exemplar zone and also it is anticipated in or near Key 20 

Activity Centres and in other locations. 

 

 And opportunistically I have sort of repeated the request that we made 

earlier in the hearing of a new policy or an amendment to 

policy 14.1.6.2 in the residential chapter that provides a little bit more 25 

direction and encouragement for higher density residential 

development within and I have stated 400 metres of the Civic Park.  

And I go on to say that inclusion of that policy would better implement 

policy 6.3.3, in a policy sense as opposed to simply identifying it on 

that area on an ODP, and this is bearing in mind that, as I said earlier in 30 

the submissions, that policy 6.3.3 can be given effect to by not just the 

ODP but also by associated objectives, policies and rules. 

 

 I think last week we were proceeding on the basis that it was the ODP 

plus rules, associated rules, it is a little bit more than that.  You can 35 

have policies which give effect to the higher order policy.  That is 

probably stating the obvious. 

 

JUDGE HASSAN:   Thank you. 

 40 

MR CLEARY:   And in terms of my submission then overall I would say that 

with the amendments that have been put in place, my submission is that 

you are in a position to conclude that the ODP and associated narrative 

and all the other provisions of the various zones would in the ODP area 

implement so it gives effect to 6.3.3, as indeed it does to all the wider 45 

objectives and policies in the regional policy statement. 
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 I just refer briefly to the ring fencing of the Meadowlands exemplar and 

this is also discussed in my friends, Mr Carranceja and Ms Viskovic’s 

submission.  

 5 

  [3.20 pm] 

 

JUDGE HASSAN:   Yes. 

 

MR CLEARY:   And we all appear to be satisfied that the additional provisions 10 

included by the planners is appropriate to ensure that the exemplar is a 

self-contained zone. 

 

 Finally, I have just made some brief evidence to the density transfer of 

mechanisms. 15 

 

JUDGE HASSAN:   Yes. 

 

MR CLEARY:   And I appreciate that these matters have been covered off, and 

more comprehensively by my friends for the Crown and the Council.   20 

 

JUDGE HASSAN: And you have got some reservations about limited 

notification.   

 

MR CLEARY:  It is a sort of a minor reservation, because I didn’t sort of in 25 

my mind see how it fitted within section 94 and 95, those provisions of 

the Act.  But I think it gives a little bit of flexibility and choice for a 

landowner if they want to go down that path instead of just going for a 

controlled activity, if they would seek a bit more flexibility I think it 

would be appropriate.   30 

 

 I have also made reference to the rolling density monitoring.  I think 

that could be a very useful mechanism to avoid the scenario of, I 

suppose “The last man standing scenario” where the last person or 

landowners within the area might be required to give effect to this 35 

overall density throughout the area to actually establish at a much 

higher level. 

 

 But if there is a practical tool whereby the Council can actually monitor 

the density of previous consents, and that is above 15 per hectare, then 40 

the last man standing or landowner can actually develop to a lesser 

extent, or to a lesser density if they should so require. 

 

JUDGE HASSAN:  Could you remind me where that is in the Council’s most 

recent update, that particular regime?  I just wanted to have a quick 45 

look at it. 
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MR CLEARY:   It isn’t in the Council’s that I am aware of. 

 

JUDGE HASSAN:   Oh, it isn’t? 

 5 

MR CLEARY:   It is just one of the mechanisms that the planners discussed 

and indicated helpfully that they needed some advice from the lawyers 

about it.   

 

JUDGE HASSAN:   So presumably to give it any relevance, it would  have to 10 

be in some way constructed with reference to some sort of policy that 

was relevant as consent applications came to be considered as that data 

came back in, and you are not sure if it indicated certain things. 

 

MR CLEARY:  I have suggested, and this is at my final paragraph, that the 15 

Panel might be open to considering a sort of a relaxation of the non-

complying activity category. “Non-complying activity status for 

subdivision less than 15 households per hectare”. 

 

JUDGE HASSAN:  Yes, that is probably a good launching pad actually for 20 

some questions that I anticipate you are going to get on all of this. 

 

MR CLEARY:   Yes.  

 

JUDGE HASSAN:   I suppose just to open up on that, we read your submission 25 

on that.  If we end up with the scenario where as a matter of course 

non-complying activities are the things before Councils to determine on 

a regular basis, if you were asking whether that was an ideal planning 

outcome in terms of the design of an approach, it probably wouldn’t be, 

would it, it would suggest a failure of some kind, conceptually with the 30 

design of the Plan.   

 

MR CLEARY: I think I can simply say that if there is the scope or an 

opportunity to relax that rule, that non-complying activity rule, then 

that would be a positive thing.  Because as we know in terms of – well 35 

I think it might start for first principles that in my submission that a 

non-complying activity status should only be really used when there is 

no prospect of either of the threshold tests in section 104D be met.   

 

 And so in this case, it seems to me that the no more than minor 40 

threshold test could be readily met by an application for a subdivision 

of a density less than 15 households per hectare.  So if one LIM of 

section 104D can be met then I would sort of pose the question of “Is 

non-complying activity status the appropriate starting point for 

subdivision to a lower density?” 45 
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JUDGE HASSAN:   Okay.  

 

  [3.25 pm] 

 

MR CLEARY:  And ultimately, what I am suggesting in terms of the restricted 5 

discretionary activity, I would suggest, and it may need a deal of 

refinement before it is workable, but I suggest that we would provide 

that flexibility that I believe the Panel was actually looking for.  I might 

be reading between the lines too much. 

 10 

JUDGE HASSAN:   Yes, I don’t want you to have to read between the lines.  I 

think if it is helpful to you, we could possibly open up for questions 

now and we just see how we go.   

 

MR CLEARY:   I am happy to take any questions, narrowly or otherwise.   15 

 

JUDGE HASSAN:   All right.  Ms Dawson? 

 

MS DAWSON:   On this question of “What’s the most appropriate mechanism 

to achieve the 15 households per hectare across each ODP area.”  Now, 20 

I know that the North Halswell one is slightly different in that you have 

got this exemplar area identified, which if I understand it, is going to 

help with achieving that 15 households per hectare. 

 

MR CLEARY:   Indeed. 25 

 

MS DAWSON:   Am I right in thinking it’s density is likely to be greater than 

15? 

 

MR CLEARY:  My understanding, the Statement of Commitment, which is 30 

part of the package and anticipates density of over 20 households per 

hectare. 

 

MS DAWSON: Yes, that’s right. So immediately in an area like North 

Halswell, it’s anticipated by the higher level documents that there could 35 

be other areas within that ODP that have a lesser density than 15 

households per hectare.  It is not required but it is quite possible if that 

exemplar is taken into account as an over and under. 

 

MR CLEARY:   Absolutely.   40 

 

MS DAWSON:   And my understanding from looking at some of the words in 

the RPS, is that that situation with overs and unders, in other words a 

distribution of densities, will always be anticipated in any Outlined 

Development Plan area, greenfields’ priority area.  45 
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MR CLEARY:  When I initially gave evidence, that is my understanding of 

ODPs. 

 

MS DAWSON:   Yes. 

 5 

MR CLEARY:   All ODPs, so you have got that mixture of low, medium, high 

density identified on the majority of ODPs, and this is speaking from 

personal experience.  

 

MS DAWSON:   Yes, in the past that is. 10 

 

MR CLEARY:   Yes.  

 

MS DAWSON:   But when we look forward into stage one and stage two that 

is not the case, they are not identified on the ODPs, these different 15 

density areas.   

 

MR CLEARY:   Not on North Halswell, there is a policy. 

 

MS DAWSON:   Yes, okay.  So I suppose my question is, if we accept that if 20 

the RPS policies about density can be given effect to through either 

being shown on a plan or through a narrative or potentially through 

policy or rules, we still need to look at what is the most appropriate 

way to do that in terms of efficiency and effectiveness in sort of 

practical ways of implementing and achieving that outcome.   25 

 

 And if the density requirements – I suppose what we are looking at, 

how will that be most appropriately implemented across an ODP area, 

and if the density requirements are not going to be shown on the ODP 

Plan then we need to look for a rule or some other method, it’s either a 30 

statement in a narrative, which in itself can only really be implemented 

through some rule. 

 

MR CLEARY:  I absolutely hear what you are saying, but in my submission 

you have a menu of options. 35 

 

MS DAWSON:   Yes, that is right.   

 

MR CLEARY: And as you said that includes the ODP, for example the 

demonstration of the exemplar zone from North Halswell, it also 40 

includes the higher order objectives in the Residential Chapter about 

development in or near KACs. 

 

 So now you have also got additional narrative that has been added to 

the ODP by the planners in terms of suitable locations for higher 45 

density development. But what we don’t have, with the exception of 
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the Meadowlands’ exemplar, is we don’t have different densities 

identified in the same way as Halswell West or North-West Belfast.   

 

  [3.30 pm] 

 5 

 And I mentioned of course the potential significant jurisdictional issues 

by embarking on that sort of exercise. But I guess my submission 

would be that there is a sufficient number of options now within the 

ODP and the associated provisions to actually enable and guide the 

different forms of density. 10 

 

MS DAWSON: I am asking you because you are the first up, but these 

questions go to the Council as well.  I am concerned about us making a 

decision that having this non-complying activity status rule is the most 

appropriate mechanism to be used to effectively achieve an outcome 15 

right through to the last man standing. And because it implies, by 

having a standard that says, there shall be at least 15 households per 

hectare, or no less than 15 households per hectare, across the whole of 

the ODP, that it’s not anticipated that there’ll be areas that are less than 

that.   20 

 

 But clearly and as you’ve said, well I mean it could be interpreted from 

the evidence, that it is anticipated throughout the ODPs that there will 

be some areas over and some areas under.  So in that context, how that 

is going to be implemented will need to be, could be by a series of non-25 

complying activity applications, and I think you have said in your 

submissions that the sort of mechanisms the planners have looked at 

would need to be implemented through some form of application 

process and putting things as consent conditions.   

 30 

 Even the narrative that has been suggested is not written in the form of 

a rule, it would have to be implemented through some sort of consent 

mechanism.   

 

MR CLEARY:   Well actually to give effect to or to enable higher density - - - 35 

 

MS DAWSON:   A lower density. 

 

MR CLEARY:  - - - yes, absolutely, well I have made the submission that it 

would be appropriate to give some relief from that strict non-complying 40 

activity status to provide for the overs and under scenarios that in my 

understanding that actually it’s commonplace in developments of 

outline development plan areas and Mr Brown I think referred to those 

in the context of Halswell West. 

 45 
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 So where you have a situation where you are moving densities around 

and I think he made a very interesting point where he said that Halswell 

West is an outline development plan area which is essentially 

controlled by a single owner and you’ve got densities, residential A, B 

and C densities identified, and he did say that all of the subdivision 5 

applications have been non-complying to date because they simply 

couldn’t meet those densities. 

 

 And I think that sort of underlies my concern about actually showing 

the different densities on the ODP for North Halswell. 10 

 

MS DAWSON:  So I understand when we’ve heard that during the Residential 

proposal hearing and the subdivision, about the concerns about having 

the density areas hard to find and the concerns about that.  At the other 

end of the spectrum we’ve now got 15 households per hectare or you’re 15 

non-complying and it seems to me that there is a suite of mechanisms 

between those two or in addition to those two which are not before us 

and for us to consider the appropriateness of a mechanisms.   

 

 And where there are multiple landowners, I mean the first five that 20 

came in could be people that aren’t Danne Mora wanting 12 

households per hectare each on 700,000 square metres and the 

Council’s got to have some mechanism for dealing with that in the long 

term so that the last man standing hasn’t got to have 90. 

 25 

MR CLEARY: Can I suggest that the scenario you refer to us actually very 

unlikely in the sense that all the experts to date have agreed that 

development should flow from the Augustine Drive end of the ODP 

and that happens to be Danne Mora land and that happens to include 

the Meadowlands exemplar which is, you know I’d have to say it’s 30 

going to be the first cab off the rank.  So look, I hear what your 

concerns are about that scenario, but in my submission that it is 

probably a very unlikely scenario. 

 

  [3.35 pm] 35 

 

MS DAWSON:  Certainly, I mean I understand in the situation of North 

Halswell it is, in itself, a lease is an unusual scenario because it does 

have the exemplar there which is providing the higher level of density 

as the first off development. 40 

 

 But – and I know that is the area you are interested in – but these rules, 

the way these are rules are frame will effectively provide the platform 

for all new neighbourhood zones, in all outlined planned areas. 

 45 
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MR CLEARY:  Yes.  I wonder whether or not when I talked about some relief 

from district non-complying activity status, whether the Panel might 

have some scope to have supporting policy; that a restricted 

discretionary activity would actually implement? 

 5 

 And so that policy would provide some guidance around being able to 

develop to a lesser density, and 15 households per hectare, while still 

not compromising the overall requirement to meet 15 households per 

hectare across the whole area? 

 10 

 In terms of the menu of options that might be available to you, and I am 

just thinking on my feet, but that - - - 

 

MS DAWSON:  Yes, but one of the limitations of non-complying activity is 

that you don’t – the plan does not have matters for discretion or 15 

assessment or guidance in that area, and it would not normally have 

policy guidance on how to constantly approve non-complying - - - 

 

MR CLEARY:  Absolutely, absolutely – and I am not a fan of non-complying 

activity status. 20 

 

MS DAWSON:  Mm’hm. 

 

MR CLEARY:  I think that will probably be plain, but that is why I think there 

is some merit in exploring further some additional policy guidance, and 25 

indeed exploring a restricted discretionary activity which accommodates 

different scenarios where people might, for whatever reason, want to 

develop to a density lesser than 15 households per hectare. 

 

 It may be technical reasons, it may be market reasons, but you know, I 30 

obviously fully support an outcome such as that. 

 

MS DAWSON:  I mean, it is unfortunate that we have gone through so many 

iterations of these subdivision rules in the new neighbourhood zones, 

from what was originally notified through the residential proposal and 35 

now, and we are still looking for options that are effective and efficient 

in terms to implement this particular matter. 

 

MR CLEARY:  Well I think in terms of efficiency, that again having some 

relief from that non-complying activity status would potentially provide 40 

for a much more efficient outcome. 

 

MS DAWSON:  Thank you.  I just have a couple of other questions on other 

matters.  Sorry, do you want to add something? 

 45 

MR CLEARY:  Sorry, no, no. 
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MS DAWSON:  In terms of carving out the exemplar housing area as its own 

separate suite of objectives and policies and potential rules, I presume 

that we need to be careful to make sure that the density aspect of the 

exemplar housing is not carved out from the ability to use that as part 5 

of achieving 15 households per hectare, over the whole outlined 

development plan area? 

 

MR CLEARY:  If we put that in the context of the rolling average density, then 

I think that having the middle lands (ph 4.15) exemplar go first, would 10 

provide a significantly greater degree of flexibility for future 

development. 

 

MS DAWSON:  So we do not want to carve that out? 

 15 

MR CLEARY:  Absolutely not. 

 

MS DAWSON:  No, so whatever happens that must not be separated off in a 

rule or policy sense? 

 20 

MR MORTLOCK:  If I can just clarify that, I am sorry - - - 

 

JUDGE HASSAN:  Mr Mortlock, if you would like to address, that is fine. 

 

MR MORTLOCK:  I think the intention always was is that the exemplar stands 25 

on its own, and that the intention has always been that the balance of 

the ODP would be 15 houses per hectare, not less than 15 houses per 

hectare.  So exemplar stood on its own. 

 

 And our intention is quite clear, we want to continue – and I do want to 30 

give evidence – but the point is, this is a complex issue, and the 

understanding of the mechanism that I always understood, was that it 

was to be 7,000 square metres; with a 7,000 square metre development 

site, any subdivision, you had to show at least 15 sites per hectare, 

while on a pepper-potted basis. 35 

 

  [3.40 pm] 

 

 So the real issue was about not only getting density but how it is done. 

And I think the solution, whatever it might be, and I am not saying I 40 

know the solution, it needs to reflect that it is not about simply getting 

the number of houses but how you get those houses in an appropriate 

fashion, and in appropriate design solutions because it is not simple, 15 

houses per hectare.   

 45 
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 So I am just really concerned that we get to the stage of the proceedings 

and I take your concern that this is one of the most complex issues and 

most important issues that I think we face. And I just do not feel it is 

being handled, well to put it bluntly, without knowing the answers now 

seems astonishing to me.   5 

 

 So my concern is that 15 house per hectare should be right across that 

development, right across the ODP, outside exemplar and that there 

obviously should be more higher density, closer to the KAC as we 

understood.  So I understood that every owner had to face that problem 10 

of getting 15 within their own area, and 15, but if you did the 

subdivision more than 7,000 square metres you had to demonstrate that 

you had 15 households and pepper potted preferably.  That was the 

policy I understood we were going with. 

 15 

MS DAWSON:   Well if that is what you are wanting for North Halswell that 

is fine, it is not exactly what the RPS says. 

 

MR MORTLOCK:   I appreciate that others may not want that, but I am really 

concerned that the reasons why people do not want 15 sites per hectare 20 

is because they are designing it by surveyors as opposed to urban 

designers. 

 

MS DAWSON:   All right, okay. 

 25 

JUDGE HASSAN:   It will just come out as okay on the transcript. 

 

MS DAWSON:   Sorry. 

 

MR CLEARY:   I sort of recall some reference about urban designers and 30 

inviting them round to the barbecue.  They have been very difficult 

witnesses. 

 

MS DAWSON:   All right, so do you want to change what you said to me 

before, Mr Cleary? 35 

 

MR CLEARY:   I am actually addressing the issues that have arisen over the 

last week and I am responding to the various mechanisms that the 

planners have identified in terms of density transfer and I am trying to 

assist the Panel as best as I possibly can, you know, bearing in mind 40 

that as my friend recognises, there is a clear expectation in the higher 

order objectives and policies and which flow down to the Proposed 

Plan, that a density of 15 households a hectare will be met. 

 

MS DAWSON:   Across the whole ODP area. 45 
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MR CLEARY:   Across the whole ODP area. 

 

MS DAWSON:   All right, so my question for you is, are you intending for the 

whole of the North Area outline plan area to be required to achieve 15 

households per hectare taking into account the greater density in the 5 

exemplar area, or ring fencing the exemplar and requiring 15 

households per hectare across the balance of that outline plan area?  Or 

do you not mind one way or the other? 

 

MR MORTLOCK:   Can I - - - 10 

 

JUDGE HASSAN:   I think Mr Cleary should address on this. 

 

MS DAWSON:   Yes, I think so. 

 15 

MR CLEARY:   Absolutely. 

 

MR MORTLOCK:   Sorry, my apologies, sir. 

 

MS DAWSON:   Because it is what has been applied for. 20 

 

JUDGE HASSAN:   By all means confer with each other before you answer, 

Mr Cleary. 

 

MR CLEARY:  Well I have suggested the rolling average is a useful 25 

mechanism and it seems to me sensible to include, I mean if I talk 

about consents that have previously been granted within the ODP area, 

it may, the Panel may view it as somewhat artificial to somehow carve 

them out from that averaging, rolling average. 

 30 

MS DAWSON:   Yes, all right, thank you. 

 

MR CLEARY:   I am not sure if I can assist any further. 

 

MS DAWSON:   It is fine, it is fine.  And then one more question, the changes 35 

to the outline plan provided, for the actual plan plan, the drawing 

version of it, that shows the stormwater area being added.  Have you 

given us legal submissions regarding whether you consider that is a 

material change and whether that should be re-notified? 

 40 

  [3.45 pm] 

 

MR CLEARY:   I did indicate - - - 

 

JUDGE HASSAN:   It is on Danne Mora. 45 
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MR CLEARY:   - - - that I was going to address that and I completely forgot. 

 

JUDGE HASSAN:   You have explained that it is on the Danne Mora land and 

Danne Mora is before us and clearly that helps to understand that 

question. 5 

 

MR CLEARY:   Absolutely.  And I think my friend, Ms Viskovic, in her 

opening she did refer to two issues and the issue of density and also 

infrastructure in terms of identification of the stormwater pond.  And I 

will just simply repeat the opening submissions that embarking on an 10 

exercise identifying different densities on the ODP does raise to me a 

significant jurisdictional issue.   

 

 But actually identifying, like for example including the policy that I 

have suggested, does not raise the same jurisdictional issue because it 15 

essentially reflects a higher order objective in the Proposed Plan and 

nor do I think there are any jurisdictional issues raised in terms of 

density by the amendments that have been made to the narrative of the 

ODP as agreed between the planners. 

 20 

 But again if you want to embark on an exercise of identifying different 

densities that would have to be a new proposal, that would be a 

material, in my submission would be a material a change.  And in 

respect of infrastructure I do not think there is any issue in terms of the 

amendments made to the narrative to the ODP by the planners in 25 

respect of water or indeed of sewer.  The whole issue appears to be 

around the identification of the indicative stormwater and, as 

your Honour picked up on, that stormwater facility is located entirely 

on Danne Mora land.  Danne Mora is happy to be the host of that 

facility and is happy for other landowners to have access to that facility 30 

as it is developed over time.   

 

 And so at the same time it is my understanding that the provisions 

allow for other landowners within the ODP area to put forward 

alternative solutions for stormwater disposal on their own land whether 35 

there be interim solutions or otherwise.  You know, so that landowners 

do not feel compelled to actually join into the stormwater facility but 

which again I should say my understanding is that that will be a 

Council facility, ultimately be vested in the Council, so it is the Council 

who controls who actually gets access in terms of stormwater to that 40 

facility. 

 

 And I would suggest that the fact that Danne Mora is happy to have the 

stormwater facility on their land is probably it is not a material effect in 

a negative sense, rather it is a material effect in a positive sense.  As, 45 
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you know, other landowners can simply say “Well, thank goodness 

somebody has put their hand up”. 

 

JUDGE HASSAN:   So applying the Justice Koch (ph 3.30) analysis of scope 

you say it is comfortably within those principles, it would not disarm a 5 

submitter having seen the submission and so forth and not knowing 

about where the stormwater was to be located from making a 

submission? 

 

MR CLEARY:   I do not believe so, sir. 10 

 

JUDGE HASSAN:   Thank you. 

 

MS DAWSON:   That is all from me, thank you. 

 15 

JUDGE HASSAN:   Mr Udale? 

 

MR UDALE:   No, I do not think I have any questions.  We have traversed this 

ground and I am just going to traverse the same ground. 

 20 

JUDGE HASSAN:   I have just got one follow up question I think, Mr Cleary.  

Procedurally, on the matter of further refining the approach and you 

have raised one approach, which you have invited us to consider in 

regard to activity status and possible associated new policy direction.  

So the first question for the Panel will be to determine if that is a valid 25 

refinement, whether there is scope to achieve it, and if were the Panel 

to say to itself there is sufficient scope procedurally, do you think there 

is enough evidence before the Panel to address those issues or 

procedurally do you think that should be the subject of further 

direction? 30 

 

MR CLEARY:   I think I am projecting forward to further stages of this 

process and so if the solution that I have suggested tentatively can be 

part of a further stage of the process, so that perhaps all other affected 

greenfield developers could comment on it, I think that would be 35 

useful. 

 

  [3.50 pm] 

 

JUDGE HASSAN:   There may be different ways of achieving that though, one 40 

may be to effectively direct a re-notification for a later stage and give 

guidance as to what we expect to see, and/or somehow not make a 

decision at this stage and make directions as to what the Panel needs 

assistance on.  Do you have any thoughts on that by way of whether 

that could be another approach? 45 
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MR CLEARY:   So essentially sort of seeking further directions, just so I am 

clear - - -  

 

JUDGE HASSAN:   Yes. 

 5 

MR CLEARY:   - - - so seeking further directions from the parties that are 

before you? 

 

JUDGE HASSAN:   Obviously, the Panel’s got to work through the different 

issues and look at each broadly in terms of the design of this approach 10 

and also specifically whether there are exceptions to the problem, 

whether North Halswell can be isolated out from the rest, and we have 

heard your submissions on that, all of that is on the table for us to look 

at, and bearing in mind you were tested on this not just with regard to 

your client’s interest but also more at a first principles approach and 15 

you have endeavoured to assist. 

 

 Do you think that there would be sufficient evidence before us to say 

change the policy direction and change the activity status, or do you 

think in fact it would probably better for all, at least that that was the 20 

matter of further evidence? 

 

MR CLEARY:   Well probably on that question I am probably guided 

predominantly by the joint statement and the joint statement does not 

traverse that issue about of alternative restricted discretionary activity 25 

rule plus supporting policy. 

 

 So from that, I mean it would be my submission that you would benefit 

from further evidence if you thought it was appropriate – which, shall I 

say, is some very clear directions as to the planners or whoever as to 30 

what their evidence should cover. 

 

JUDGE HASSAN:   All right. 

 

MR CLEARY:   Because I have only looked at it at a sort of fairly superficial 35 

basis. 

 

JUDGE HASSAN:   And quite understandably you are here for your client and 

your assistance is appreciated beyond the interests of your client, but 

you have briefed in here for your client and that is understood as well. 40 

 

MR CLEARY:   I simply did not have enough time this morning to actually to 

think a little bit longer and harder about it, but it is sort of an embryonic 

idea more than anything, but I certainly think that having more 

evidence on it would be of significant benefit to the Panel – if you are 45 

minded to go in that direction. 
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JUDGE HASSAN:   Thanks, Mr Cleary, thank you very much. 

 

 All right, now Mr Carranceja, it is now – let us see what time it is – we 

could either just box on or does anyone feel like a short recess? 5 

 

MS……….:   Sir, its five to four. 

 

JUDGE HASSAN:   Take a five minute – perhaps a 10 minute recess and we 

will hear from you? 10 

 

MR CARRANCEJA:   Happy, sir, thank you, sir. 

 

JUDGE HASSAN:   Right, thanks, Mr Carranceja. 

 15 

ADJOURNED [3.53 pm] 

 

RESUMED [4.02 pm] 

 

JUDGE HASSAN:  Thank you everyone.  Now, Mr Carranceja, just to find 20 

your submissions.  Now, I have to say, just on the question of the 

deferral of this objective? 

 

MR CARRANCEJA:  Yes, sir. 

 25 

JUDGE HASSAN:  Have you had a chance to talk to Ms Viskovic about this? 

 

MR CARRANCEJA:  Not on that particular issue, sir. 

 

JUDGE HASSAN:  Mm, I mean it seems to me that, looking through the 30 

record of what you are saying, you are effectively saying it was 

substantively within the joint application made by the parties for the - - 

- 

 

MR CARRANCEJA:  Correct, sir. 35 

 

JUDGE HASSAN:  - - - Panel to make directions, on which we acted. 

 

MR CARRANCEJA:  Yes, sir. 

 40 

JUDGE HASSAN:  And that the substantive policy has found a new home in 

another policy number, but effectively it is a matter, it is part of the 

matter we decided would be deferred? 
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MR CARRANCEJA:  Correct, sir, that is entirely my point, sir.  And the 

Crown relied upon it, the Crown had intended to call an ecological 

witness until such time as that deferral was confirmed. 

 

JUDGE HASSAN:  Yes, well it seems to me, Ms Viskovic, just on this matter 5 

so that we can just deal with it quickly. 

 

MS VISKOVIC:  Yes. 

 

JUDGE HASSAN:  If that is the case I cannot see how we can possibly make 10 

any determination now, on matters that we directed would be 

determined later. 

 

MS VISKOVIC:  Yes, sir.  The Council was happy to abide the decision of the 

Panel, whether or not to defer that consideration. 15 

 

JUDGE HASSAN:  And you don’t take issue with the fact that it was actually 

in substance before the Panel, in the memorandum on which directions 

were made, and the numbering – its home has shifted to a new 

numbering, a re-numbered policy, but nevertheless substantively that’s 20 

the same policy, isn’t it? 

 

MS VISKOVIC:  Yes, sir, that is correct. 

 

JUDGE HASSAN:  Well, all right.  We will just take it as something that 25 

everyone overlooked, including myself, until I have read your 

submissions. 

 

MR CARRANCEJA:  Yes, sir. 

 30 

JUDGE HASSAN:  And I think you can take it from the Panel now that the 

directions issued will apply. 

 

MR CARRANCEJA:  Thank you, sir. 

 35 

JUDGE HASSAN:  Thank you. 

 

MR CARRANCEJA:  In that case I will skip through, I won’t read through 

section two of my submission, but if I could start with section one, sir, 

because I pretty much summarise what has happened in one page, sir. 40 

 

 At 1.1 I point out that the appendix attached to my opening 

submissions noted nine points of difference; there is only that one, and 

the one we have just addressed, sir, which is the deferral of that 

objective. 45 
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 What I would like to do, sir, if I may just briefly run you through the 

table attached to these submissions, because what I essentially point out 

is that while matters have now been resolved as between the Council 

and the Crown, some of it has inadvertently not been taken into account 

in the conferencing version of the proposal.  And I have had the 5 

opportunity to discuss those matters, sir, with my learned colleague for 

the Council and she will confirm as well that the Council does not take 

any issues with these, it is really just a matter of alerting you, sir, to 

matters which are resolved between the Crown and the Council but did 

not find its way into the conferencing version of proposal 8, sir. 10 

 

  [4.05 pm] 

 

JUDGE HASSAN:   Okay. 

 15 

MR CARRANCEJA:   So if you’ve got appendix A before you, sir, I might 

just run down through the nine topics on the left hand side.  And what 

I’ve done in this table for assistance is I’ve incorporated two new 

columns which you’ve never seen before from my opening 

submissions, there’s a column regarding references, that’s transcript 20 

references, sir, where Council witnesses have basically confirmed their 

views on the Crown’s amendments, and the Crown’s subsequent 

response. 

 

 Regarding topic 1, we’ve just discussed that, sir, I think, that objective 25 

will be deferred.  Item number 2, that’s been addressed in the 

conferencing proposal, sir, I don’t need to go on about that, sir.  Item 

number 3, this is just for some reason missed out from the conferencing 

proposal, sir.  But it was restructuring policy 8.1.3.1 so that the opening 

part of that policy will apply to both A and B of that policy, it was an 30 

inadvertent - - - 

 

JUDGE HASSAN:   Just pause a minute, Mr Carranceja, I think what I might 

do is I might take your table out and have its provisions alongside us as 

we go through, it might be easier. 35 

 

MR CARRANCEJA:   Yes, sir.  Sir, if I might assist, if we are looking at item 

number 3, sir. 

 

JUDGE HASSAN:   Yes, just a minute.  So item number 3, policy 8.1.3.1, 40 

okay, I’m with you now.  So paragraph B, yes, and they need to 

restructure that (INDISTINCT 2.02) - - - 

 

MR CARRANCEJA:   Yes, it needs to be restructured, sir, and I have provided 

the words, sir, on page 14 of the submissions at the top, sir. 45 
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JUDGE HASSAN:   Yes, yes, that’s fine.  I had noticed that one myself. 

 

MR CARRANCEJA:   Yes.  Now, sir, in item number 4, I will address this 

further in section 4 of my legal submission, sir, but I notice from the 

Crown’s closing submissions that they accept that it will be useful for 5 

the matters of control or in the matters of discretion to assist readers by 

directing them perhaps through a guidance note or a link to a website, 

regarding what the Council’s infrastructure design standards et cetera 

are.  And the closing submissions from my learned friend does list what 

those would be.  So that’s been resolved, it just hasn’t found its way 10 

into the conferencing version, sir. 

 

JUDGE HASSAN:  Yes, okay, so I have seen Ms Viskovic’s submission on 

the website link. 

 15 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   That’s what it refers to.  Okay. 

 

MR CARRANCEJA:   Moving on, sir, to item number 5, and this relates to 20 

8.2.1.3 which is on page 9, sir, of the conferencing version.  Now, a 

couple of amendments to that clause, sir. 

 

JUDGE HASSAN:   Okay. 

 25 

MR CARRANCEJA:   It is really just to insert the words “where applicable” at 

the beginning of that clause. 

 

JUDGE HASSAN:   Yes, because sometimes they’re not. 

 30 

MR CARRANCEJA:  So that was accepted by Mr (INDISTINCT 3.23) again, 

and deletion of the word, in the heading of that clause “and financial”. 

 

JUDGE HASSAN:   Yes, yes, that’s right.  Thank you. 

 35 

MR CARRANCEJA:   Sir, now moving onto item number 6.  Now, sir, this is 

clause 8.2.4.2, 11H and you’ll find that, sir, on page 30 of the 

conferencing proposal.   

 

JUDGE HASSAN:   Okay. 40 

 

MR CARRANCEJA:   And it is really just the deletion of the final part of that 

matter of discretion after the comma. 

 

JUDGE HASSAN:   Yes, the answer was in evidence that it didn’t have any 45 

value.  Mr Long indicated that. 
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MR CARRANCEJA:   Yes, sir, certainly, unnecessary and superfluous, sir.  So 

that deals with item number 6.  Item number 7 has been addressed in 

the conferencing proposal. 

 5 

JUDGE HASSAN:   Yes, and certainly these changes are in no way a criticism 

of some very hardworking - - - 

 

MR CARRANCEJA:   Certainly not, sir. 

 10 

JUDGE HASSAN:   - - - planning experts in conferencing, (INDISTINCT 

4.30) helpful. 

 

MR CARRANCEJA:   And if I can pass on, sir, they had a lot of big topics to 

cover, sir, so this was just - - - 15 

 

JUDGE HASSAN:   Yes, absolutely. 

 

MR CARRANCEJA:   Yes, sir. 

 20 

JUDGE HASSAN:   So, item 7. 

 

MR CARRANCEJA:   Item 7, that has been addressed in the conferencing 

proposal, sir, so I don’t need to take you to that. 

 25 

JUDGE HASSAN:   Thank you. 

 

MR CARRANCEJA:   Items 8 and 9 I’ll take together, sir.  This was relating 

really just to controlled activity status and whether you have hybrids of 

controlled and restricted discretionary.  I don’t need to take you 30 

through that, sir, other than to say that the conferencing proposal deals 

with it, we now have controlled activity status, rather than other 

variations. 

 

  [4.10 pm] 35 

 

JUDGE HASSAN:  Control subject to the requirements, certification, if not 

met it becomes restricted discretionary, on that basis? 

 

MR CARRANCEJA:  Yes, sir. 40 

 

JUDGE HASSAN:   All right. 

 

MR CARRANCEJA:  So that essentially runs through our points of difference 

in the remainder of my submissions, and I am going to skip through 45 

section two because that has just been discussed. 
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 I really seek to assist the Panel on a number of the legal issues that 

have arisen over the last week. 

 

JUDGE HASSAN:  Yes. 5 

 

MR CARRANCEJA:  So if I could move on, sir, to page 4, Certification? 

 

JUDGE HASSAN:  All right, just a minute.  What page again? 

 10 

MR CARRANCEJA:  Page 4 sir, of my closing, sir. 

 

JUDGE HASSAN:  All right, thank you. 

 

MR CARRANCEJA:  I simply point out at 3.1 and 3.2 that the Hearings’ Panel 15 

sought submission and asked the planning experts for assistance on this 

matter. 

 

 At 3.3 I just point out, sir, that the issue of certification has been 

addressed previous - - - 20 

 

JUDGE HASSAN:  Yes, the Council and the Crown have helped the Panel 

through these issues before, (INDISTINCT 1.12) 

 

MR CARRANCEJA:  Yes, sir.  And so I very, very briefly summarise in 3.4, 25 

sir. 

 

JUDGE HASSAN:  Yes, thank you. 

 

MR CARRANCEJA:  There must be no unlawful delegation, sir, and the rule 30 

must be sufficiently certain so as to avoid any invalidity, and so I just 

want to ask, simply say at 3.5, that the Crown certainly sees no reason 

why you couldn’t use it as (INDISTINCT 1.29) certification rule in 

this case.  As long as you have got an appropriately qualified and 

knowledgeable Council infrastructural manager to look at it, it is an 35 

objective analysis sir, there is no subjectivity or decision making 

required, and also it can be drafted in a way that it doesn’t offend those 

principles. 

 

 I think it is a relatively straightforward issue, sir. 40 

 

JUDGE HASSAN:  All right, and I think the points you are raising in the 

following paragraphs are not contentious either. 

 

MR CARRANCEJA:  No sir, it is really just the Crown has no issues, sir. 45 
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JUDGE HASSAN:  I did wonder about one further matter, and I will ask 

Ms Viskovic the same question – and I think I might’ve read in the 

Crown’s opening, or somewhere – an acknowledge that administrative 

charges for the processes of certification could be expected to be 

received by the Council; in other words it is not a free service, the 5 

Council would be expected to receive administrative charges for the 

administration of certification. 

 

 And I wonder – I am thinking out loud – but wondering whether that 

needs to be given some recognition and support in the plan? 10 

 

MR CARRANCEJA:  Certainly.  The Crown doesn’t have any objection to 

that sort of indication, sir. And perhaps that will automatically be a 

matter for the Council as to whether they wish you to charge or not, sir. 

 15 

JUDGE HASSAN:    Yes, and I suppose if it is to be used as a mechanism, as I 

think in particular in this case it would be used all of the time, there is 

going to be a need for a dedicated resource to be available to avoid 

arguments.  I am wondering whether the mechanism should actually 

make it a prerequisite to certification issuing, that the administrative 20 

charge is paid? 

 

MR CARRANCEJA:  Sir, no objection from the Crown’s perspective, sir.  I 

think it is ultimately, if the Council wishes to charge, I think it might be 

useful to have that sort of indication in the plan, sir. 25 

 

JUDGE HASSAN:  Mm’hm, thank you.  All right. 

 

MR CARRANCEJA:  So moving onto item number four, references to external 

documents.  Sir, you have noted through the transcript as to whether 30 

documents mentioned in the plan are automatically incorporated by 

reference, under part three, or whether they could simply be for 

guidance; I say that in 4.2 

 

JUDGE HASSAN:  Yes. 35 

 

MR CARRANCEJA:  I simply point out in 4.3, sir, that part three of the first 

schedule of the RMA does provide for incorporation of other materials 

into the plan.  But it is clear in the context, sir, in my submission, that it 

is where those references to external documents are intended to bring 40 

those documents in to have legal affect. 

 

 And the phrase “legal affect” is used throughout the RMA, sir, in the 

context of giving them the force of regulations. 

 45 

JUDGE HASSAN:  Yes. 
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MR CARRANCEJA:  So ultimately, all I really say is that, if the intention – 

and it is quite clear that you are trying to refer to something, but not 

give them legal affect per se - - - 

 5 

JUDGE HASSAN:  Well is it giving it legal affect, to some extent, in that it is 

saying that in regard to matters of discretionary criteria or consideration 

of matters for assessment, that these things are relevant? 

 

MR CARRANCEJA:  Yes, sir. 10 

 

JUDGE HASSAN:  And if you didn’t say that, they may not be relevant? 

 

MR CARRANCEJA:  But it  is not seeking to give them the force of regulation 

per se, the sense that you need to comply with these documents. 15 

 

JUDGE HASSAN:  Yes. 

 

MR CARRANCEJA:  So it is really just, this is an issue of providing people 

with, if like a pointer as to things to look at, in trying to fulfil a matter 20 

of control or address a matter of control or discretion, sir. 

 

JUDGE HASSAN:  Yes, it has come up a few times this issue, and on the face 

of the provisions in the schedule I don’t read it as a mandatory 

consequence, that anything referred to in a plan is incorporated by 25 

reference.  At least that is not what the words seem to say explicitly; 

they use empowerment language rather than mandatory language. 

 

MR CARRANCEJA:  Yes, sir. 

 30 

JUDGE HASSAN:  But I am mindful that we have considered the 

incorporation by reference matter a few times and we want to make 

sure we are right about the law. 

 

  [4.15 pm] 35 

 

 It is not a matter in contention with the Council.  I suppose I flag that if 

the Panel needs some assistance on this further we will let you know. 

 

MR CARRANCEJA:   Yes, sir. 40 

 

JUDGE HASSAN:   Thank you. 

 

MR CARRANCEJA:   Yes, sir.  If the Panel was minded to consider the law 

further on this, sir, I am aware of case law which does comment on 45 

essentially if it is clear that Council intended for a document to be 
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incorporated by reference, then it does need to go through the proper 

procedure which is, you know, through the public participatory process 

plus plan changes. 

 

JUDGE HASSAN:   Yes. 5 

 

MR CARRANCEJA:   I mean that is definitely clear in the law, it is really just 

if you are not intending to have that (INDISTINCT 0.50)  

 

JUDGE HASSAN:   My general understanding is that in fact that when the Act 10 

was changed in this area it may have been part of a wider legislative 

initiative to tidy up the statute books in regard to this topic. 

 

MR CARRANCEJA:   Yes, sir. 

 15 

JUDGE HASSAN:   So I might look at that issue further if necessary and 

obviously on statutory interpretation principles, if there is an inherent 

ambiguity and we find that the source documents for the formation of 

the legislation point in a different direction ,we might have to ask for 

further help. 20 

 

MR CARRANCEJA:   Certainly, sir. 

 

MS DAWSON:   Can I ask one question on this matter? 

 25 

JUDGE HASSAN:   Yes. 

 

MS DAWSON:   In paragraph 4.5. 

 

MR CARRANCEJA:   Yes, ma’am. 30 

 

MS DAWSON:   I think maybe in the paragraph before too, you talk about use 

of a guidance note. 

 

MR CARRANCEJA:   Yes. 35 

 

MS DAWSON:   And I am just wondering are you distinguishing here between 

referring to these documents as guidance or being noted as guidance as 

opposed to saying that they are the matter of control or they are the 

matter of discretion? 40 

 

MR CARRANCEJA:   Well, yes, in a way I am actually making that 

distinction.  This is not, even I understand from the evidence, this is not 

intended to be a comprehensive conclusive list of things that will be 

taken into account and must be adhered to.  As I understand matters the 45 

Council would like to have the flexibility to consider options outside of 
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that where it might, even those list of documents, that might provide an 

appropriate solution.  But it is as consistent with a note earlier in the 

chapter with talks – I think there was in note 8 - - - 

 

MS DAWSON:   Yes, I think - - -  5 

 

MR CARRANCEJA:   I will see if I can find it, ma’am.  On page 9 of the 

conferencing proposal 8.2.1.2, there is reference there to the 

infrastructural design standard being just one of the documents as being 

- - - 10 

 

JUDGE HASSAN:   Well, yes.  Well, actually and item 4 refers to the Building 

Act, it is not incorporating the Building Act by reference. 

 

MR CARRANCEJA:   No, so it is assistance, that is the sort of thing I am 15 

thinking about.  The goal of the Crown, ma’am, is to ensure that people 

reading the plan are not just left in the dark.  If they are seeking to 

become a controlled activity and lodge an application it would be 

helpful to direct them to things they ought to look at. 

 20 

MS DAWSON:   I took it from your opening submissions that you were asking 

for the matters of control or the matter for discretion to say, you know, 

whether the infrastructure, whatever it is called - - - 

 

JUDGE HASSAN:   Design standard. 25 

 

MS DAWSON:   - - - design standard was met or something like, actually 

incorporating those words directly into the matter of control and so 

what I am asking you, and I think the Council raised concerns that that 

was still incorporating that document in quite a specific way.  Am I 30 

reading from what you are saying now that you are taking a little bit of 

a step to the side of that. 

 

MR CARRANCEJA:   Yes, absolutely. 

 35 

MS DAWSON:   And saying, “Let’s make it a guidance document when 

looking at that sort of matter”? 

 

MR CARRANCEJA:   Absolutely, and I am suggesting this, ma’am, as a 

matter of caution really.  Let us be above board, let us put it beyond 40 

doubt, let us be, yes, as much as possible put it beyond doubt that we 

are not seeking to incorporate these documents by reference.  It is 

really to assist readers to know what – yes. 

 

MS DAWSON:   Yes, that is good, I just wanted that clarified, so thank you, 45 

that was helpful. 
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MR CARRANCEJA:   Having said that, if I could just suggest, while I am 

using the phrase “guidance note” to locate it in the area where we are 

talking about it. 

 5 

MS DAWSON:   In the right place. 

 

MR CARRANCEJA:   Matters of control, matters of discretion, that is where 

people need to find the link or the guidance. 

 10 

MS DAWSON:   That is fine, thank you very much for clarifying that. 

 

JUDGE HASSAN:   Yes, thank you.  Section 5, the mechanisms. 

 

MR CARRANCEJA:   Thank you.  This is really just to address the Panel’s 15 

queries as to whether there might be legal mechanisms and including 

perhaps the use of development agreements to transfer densities.  I am 

not sure of how much this would assist but the Operative Plan was 

referred to by Ms Seaton.  In the footnote I have provided quite a few 

examples but I have just quoted one of them, sir. 20 

 

 It is quite a wordy way of doing it but I have to just note it is only as 

against one landowner, whereas the, what the Panel is exploring is 

could this occur over multiple ownerships, and that is the topic I’d like 

to address now. 25 

 

  [4.20 pm] 

 

 Now I have mentioned as a possibility the use of a Memorandum of 

Encumbrance, and I have set out quite an explanation there, in a 30 

nutshell, sir, an advantage of using a Memorandum of Encumbrance is 

that you do not need to be an adjacent landowner to benefit from it so 

the Council could do it, it runs with the land. 

 

JUDGE HASSAN:   Yes. 35 

 

MR CARRANCEJA:   It can record covenants that are attached to that land 

and potentially it could be density, and therefore as (INDISTINCT 

0.43) like I have just said, it is enforceable against the landowner for 

the time being, so you change land ownership, it is there, it is on the 40 

title.  

 

JUDGE HASSAN:   And if the rules were reference it, then potentially it is 

enforceable by the Council if compliance with the rule requires you to 

have that instrument in place. 45 
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MR CARRANCEJA:   Yes, absolutely, sir, I mean that is entirely an option 

that you could consider, to have a rule like that. 

 

JUDGE HASSAN:   I raise that with you, just mindful that Ms Viskovic makes 

some points around that and just as whether there are ways through the 5 

concern that the Council does not have a direct ability to, I think – if 

not party to such an instrument to enforce it, but I suppose if the 

Council had ability to enforce the rules of the plan that referenced it 

might, that might provide an answer. 

 10 

MR CARRANCEJA:   Well if you do not mind me thinking and just 

commenting on my feet, sir, we have talked before about all the 

(INDISTINCT 1.34) conditions and that sort of thing, you could 

potentially have a rule that says something along the lines of, if a 

subdivision application comes in, let us say it does not meet the 15 15 

households per hectare thing, but it is subject to the proviso that its 

accompanied by a Memorandum of Encumbrance, or the applications 

accompanied by a volun-, yes, an Encumbrance that demonstrates 

compliance over a wider area to achieve the 50, then it would be a 

activity status. 20 

 

JUDGE HASSAN:   Well picking up on Mr Cleary’s suggestion a bit. 

 

MR CARRANCEJA:   Yes, sir, so I mean that is an option, but really my role 

here today, sir, is to assist and provide the Panel, “Hey, here is one 25 

option that could be available, a Memorandum of Encumbrance”. 

 

JUDGE HASSAN:   All right, thank you. 

 

MR CARRANCEJA:   Sir, and so at 5.4 I just discuss options that the Council 30 

could consider in terms of what terms it might wish to include in a 

Memorandum of Encumbrance just to, you know to secure density type 

outcomes that it might wish to have – do you wish me to go through 

that at all, sir? 

 35 

JUDGE HASSAN:   No, I think we have read it and it is helpful - - -  

 

MR CARRANCEJA:   Thank you, sir. 

 

JUDGE HASSAN:   - - - you do not need to read it. 40 

 

MR CARRANCEJA:   Now with regards to development agreement - - -  

 

JUDGE HASSAN:   Yes. 

 45 

MR CARRANCEJA:   - - - sir, I am not entirely - - -  
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JUDGE HASSAN:   Problem closed. 

 

MR CARRANCEJA:   - - - convinced - - -  

 5 

JUDGE HASSAN:   No, thank you. 

 

MR CARRANCEJA:   - - - with that, sir. 

 

JUDGE HASSAN:   All right, no, it is good to know what their purpose is, I 10 

haven’t encountered them before, but they don’t seem to be that 

(INDISTINCT 2.47). 

 

MR CARRANCEJA:   Thank you, sir. 

 15 

JUDGE HASSAN:   All right.  

 

MR CARRANCEJA:   So then I simply note at 5.7 the Crown has no issues 

with the amendments recommended by the planning caucusing 

members, sir, to give effect to this, our legal mechanism to transport 20 

densities. 

 

 The hearings Panel also queried about whether stage 1 outline 

development plans could be amended and concern also addressed 

sectional limits, I note clause 13, I am sure that Panel’s familiar with 25 

that, essentially if you are looking at a change that is in a material way 

outside of the scope of the proposing submissions, you need to go 

through public notification for process. 

 

JUDGE HASSAN:   So if the position – and your position is prefaced on the 30 

basis that the Crown submission referred to the requirement to give 

effect to the relevant superior instruments. 

 

MR CARRANCEJA:   Yes, sir. 

 35 

JUDGE HASSAN:   But there is a live issue of interpretation here though, isn’t 

there, as Mr Cleary has also submitted on us, as to whether in fact that 

legal obligation is breached or not. 

 

MR CARRANCEJA:   Yes, sir. 40 

 

JUDGE HASSAN:   And if the position is that it is not breached, in other 

words it is a question of the best and most appropriate approach, but 

not necessarily one being failing to give effect to the RPS and the other 

one giving effect to it - - -  45 
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MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   - - - but it is not as clear cut, does that remove the basis of 

your position on jurisdiction? 

 5 

MR CARRANCEJA:   I think so, sir, I mean all I am really pointing out is, if 

the Panel was of the mind that there is a clear breach of the RPS, then 

the Crown submission does provide you with the ability - - -  

 

JUDGE HASSAN:   Yes. 10 

 

MR CARRANCEJA:   - - - to stop that, but I think what you have hit on, sir, is 

different altogether, and I think if we talk about your issue, I think – 

again, if you may allow me to just comment on my feet - - -  

 15 

JUDGE HASSAN:   About what, the most appropriate thing is to do under 

section 32? 

 

MR CARRANCEJA:   Correct, sir, and I think depending on what you do, you 

may or may not fall foul of Justice Kosh comments regarding scope 20 

and jurisdiction, sir. For example, potentially if the Panel were to 

embark on the process of attempting to stick in densities in ODPs 

which don’t have densities you might embark on a process of, for want 

of a better phrase, picking winners and losers. 

 25 

  [4.25 pm] 

 

JUDGE HASSAN:   Some of whom are here and some are not. 

 

MR CARRANCEJA:   Correct.  And that would go towards potentially 30 

breaching justice codes’ (ph 0.20) concerns, sir.  But if you were to use 

a different methodology, let’s say narratives or policies and rules, a 

combination of that, so that you discuss, we will use the example of 

North Halswell.  That higher densities are located closer to the activity 

centre, sir, and that is less likely to I think breach justice codes. 35 

 

JUDGE HASSAN:   Well it helps in the case of Mr Cleary’s position that he’s 

got a factual context to present to us around that. 

 

MR CARRANCEJA:   Yes, sir. 40 

 

JUDGE HASSAN:   But for a lot of these there isn’t such a context. 

 

MR CARRANCEJA:   Yes, sir.  So I think it really does come down to how far 

do you go to address what is, I will just say a perceived deficiency, 45 
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because the Crown doesn’t have, hasn’t actively submitted on this 

particular issue.  How far do you go, ultimately? 

 

JUDGE HASSAN:   Yes.  Thank you.  And the answer I guess is if we do see a 

way through it’s just a question of which process is best - - - 5 

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   - - - in terms of all those principles, the right process to 

follow through in order to achieve that outcome. 10 

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   Keeping our minds open along the way. 

 15 

MR CARRANCEJA:   Thank you, sir.  And look, simply at 6.8 I essentially 

agree with my learned friends that the RPS policy 6.3.3 doesn’t restrict 

ODPs to diagrammatic form, it also allows for the policy to be 

addressed through a combination of including objectives, policies and 

rules. 20 

 

JUDGE HASSAN:   All right.  Ring fencing not contentious? 

 

MR CARRANCEJA:   Not contentious, sir.  I would simply point out that 7.2, 

7.3 that the limited access road issue has been addressed in the 25 

conferencing proposal, that was a matter I raised in cross examination 

so that’s also addressed.  Now Fulton Hogan quarrying policy, I point 

out at 7.5 that the Crown has no objection to the inclusion of the intent 

of the policy but will abide by the Panel’s views on scope, jurisdiction 

et cetera.  But if you may, I would like just to briefly comment on the 30 

versions that have been submitted to date. 

 

JUDGE HASSAN:   That would be helpful, thank you. 

 

MR CARRANCEJA:   Sir, if I could first comment on the Council’s version. 35 

 

JUDGE HASSAN:   Yes, on page 32. 

 

MR CARRANCEJA:   Now that’s found on, yes, page 32.  Now the first point 

I would like to make is in respect of 1B.  I think the words “are 40 

commensurate with what might be anticipated within an urban zone” is 

unclear.  It gives rise to the potential, sir, for debate about what is the 

type and level of effect that might be anticipated?   
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 And so to do a comparative analysis, sir, I think references to adverse 

effects being minimised is advantageous because it does away with that 

debate. 

 

JUDGE HASSAN:   Yes, thank you. 5 

 

MR CARRANCEJA:   The second point I would like to make about the 

Council’s proposed wording is in respect of item C, sir.  I think there is 

merit in that because it does make the expectation clearer about outline 

development plans recognising quarrying so that it’s taken into 10 

account.  There may be other ways of doing it, sir, but I think the point 

is valid that you want to ensure that the outcomes beyond just the 

quarrying site but the ODP as a whole are not hampered or - - - 

 

JUDGE HASSAN:   So is your position that in terms of Ms Limmer’s 15 

suggestion that we go back to the original reference to effects on the 

urban area or something to that effect, I can’t remember the exact 

words but if you think this version at least provides greater clarity of 

intent. 

 20 

MR CARRANCEJA:   It does in respect of the ODPs and I think - - - 

 

JUDGE HASSAN:   It does create an obvious difficulty for Fulton Hogan in 

regard to what she described. 

 25 

MR CARRANCEJA:   It does, which is why there might be another way round 

it but I take the Panel’s point, sir, which is you don’t want to 

inadvertently affect the enablement of residential development to occur 

in other parts of an ODP area, and somehow that needs to be taken into 

account. 30 

 

JUDGE HASSAN:   Inherently it has to be something to consider, doesn’t it, 

that integrated management concept of the outline plan as a whole 

would suggest that we shouldn’t forget that wider context. 

 35 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   And, yes, I took from Ms Limmer that she didn’t favour 

some explicit reference to resource consents being granted as another 

exception, so anyway we’ll have a look at the transcript again and what 40 

she did say on that. 

 

MR CARRANCEJA:   Yes, sir.  And lastly, if I could just briefly comment on 

Ms Limmer’s version, which is on page 8 of her closing submissions, 

sir. 45 
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  [4.30 pm] 

 

JUDGE HASSAN:   Yes, thank you, I will just pull that out.  Yes, thank you. 

 

MR CARRANCEJA:   Now, her latest suggestion, sir, in (i) in part B of that 5 

rule she has deleted the phrase “does not impede the intended future 

land use” and replaces it with “continues to enable urban development 

in accordance with the provisions of the Plan”.  I think her suggestion 

is definitely much more superior to what she had before.  I think it 

makes the intent of the policy clearer, sir. 10 

 

JUDGE HASSAN:   Yes, thank you.  All right. 

 

MR CARRANCEJA:  Sir, I am happy to answer any questions of Panel 

members.  15 

 

JUDGE HASSAN:   Yes, I think to be fair, now that I see that again, I think 

Ms Limmer’s suggestion for the alternative approach was that very 

change there.   

 20 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   Okay.  All right.  Thank you very much.  From my point 

of view I don’t have any, but I will ask the other Panel members. 

 25 

MS DAWSON:   No, I have asked the question I wanted to, thank you.   

 

MR CARRANCEJA:   Thank you, ma’am.  

 

JUDGE HASSAN:   Mr Udale? 30 

 

MR UDALE:   I guess I am just interested in your views a bit more around this 

issue around density and how Council effectively manages that in 

ODP, and how one might embed provision for Council within the Plan 

to deal with issues where you have one landowner, pretty 35 

straightforward, you could have two landowners or three landowners 

relatively straightforward on a large area of land, or 25 landowners 

very difficult.   

 

MR CARRANCEJA:   Yes.   40 

 

MR UDALE:   And how one actually kind of gives enough breadth about also 

effect to Council’s ability to provide for the outcomes of the RPS to be 

achieved and to be managed over time so they actually are achieved in 

reality.   45 
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MR CARRANCEJA:   I think you have hit the nail on the head.  The more 

landowners you have the more difficult it is. 

 

MR UDALE:   And more important it is, arguably. 

 5 

MR CARRANCEJA:   Yes.  I have to admit I haven’t given much thought as 

to how Council could elicit – essentially it’s about eliciting cooperation 

between multiple landowners to give effect to a desired wider outcome. 

 

MR UDALE:  Or are there provisions that would be in the Plan that would 10 

enable it effectively to elicit that cooperate. 

 

MR CARRANCEJA:  I think it is one thing, sir, for the Plan to enable an 

outcome to occur, but whether you can compel landowners to give 

effect to that enabled outcome is another issue.  I am not quite sure how 15 

that could necessarily occur.  All it takes is a few reluctant landowners 

to - - - 

 

MR UDALE:   Well would that possibly mean that an ODP would not go 

anywhere? 20 

 

MR CARRANCEJA:   Could collapse, yes.   

 

MR UDALE:   It would collapse effectively, so it becomes a threshold issue as 

to whether or not an ODP actually goes forward. 25 

 

MR CARRANCEJA:   In thinking about that, sir, if you had for example – I 

know we have been talking about the fixed and flexible elements on an 

ODP, but if you had a fixed element that was solely located on one 

person’s site and that person refused to have that fixed element on that 30 

site, then where do you go from there, sir? 

 

 And maybe the question for the Panel is, can you have a planning 

framework to enable a way around that?  Again, I guess it depends on 

what the fixed element might be, but if we are talking in the concept of 35 

densities, I mean I guess that is why we are talking about – can you 

have alternative arrangements to the ODP through, say the 

encumbrance access as a way of having a lesser activity status.  I think 

that is an option you are exploring. 

 40 

 But ultimately, sir, I think it is about enablement.  You can only enable 

- - -  

 

MR UDALE:   These are real world problems when you are trying to do this 

sort of work. 45 
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MR CARRANCEJA:   Yes, absolutely, sir. 

 

MR UDALE:   And it is what’s a precursor to an ODP being achieved and 

what’s a management mechanism within an ODP subsequent to that. 

 5 

MR CARRANCEJA:   Yes.  So I am not sure if I can take it much further 

really.   

 

MR UDALE:   Okay.   

 10 

JUDGE HASSAN:   Just finally on one question.  I did think to ask you a 

question, simply the one I asked Mr Cleary, a process question.  In 

terms of developing things that are not there already for us, in regard to 

a mechanism that achieves a better enablement, the caucusing 

statement presents some thoughts but in some areas hasn’t been able to 15 

deliver drafting. 

 

MR CARRANCEJA:   Sir. 

 

JUDGE HASSAN:   And in terms of the mechanisms that you have described, 20 

the activity status that they might relate to and possibly the policy that 

might relate to those mechanisms, what is your sense?   

 

  [4.35 pm] 

 25 

 Do you think that the Panel might, if it needs further assistance need 

further evidence? 

 

MR CARRANCEJA:   I think the evidence at the moment sir, that is before 

you identifies the problems, but I think to be fair the solutions have 30 

only really started to become suggested, sir, through the planning 

caucusing statement.  Whether that constitutes sufficient evidence or 

not is a matter ultimately sir, for the Panel. 

 

JUDGE HASSAN:   In terms of our capacity to do things here constructively I 35 

suppose one thing is we have a relatively small pool of players in 

subdivision. 

 

MR CARRANCEJA:   Yes, sir. 

 40 

JUDGE HASSAN:   And number two we are not in a hurry, number three 

presumably we can issue decisions in chapters, do you think so?  In 

other words for things that might be able to be relatively clearly sorted, 

do you think everything has to be held up until we sort these other more 

difficult issues?  Can we issue a part proposal and leave the rest to last? 45 
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MR CARRANCEJA:   Well sir, if I can be blunt, the Council has been issuing 

part proposals anyway so I think there are ways for the Panel to issue 

part decisions on a part proposal. 

 

JUDGE HASSAN:   And perhaps you have done that already in Mr Cleary’s 5 

case. 

 

MR CARRANCEJA:   Yes, sir. 

 

JUDGE HASSAN:   We were required by the order in Council to issue the 10 

exemplar decision early so (INDISTINCT 1.37)  

 

MR CARRANCEJA:   Correct, sir, so I do not see any reason why you could 

not.  It is really just and you will be aware of this sir, that the decision 

you issue needs to still contemplate integration with other matters, sir, 15 

as much as possible to avoid the future need of reconsideration which, 

of the reconsideration power sir. 

 

JUDGE HASSAN:   All right, well thanks very much, Mr Carranceja and you 

helpfully contributed as you normally do. 20 

 

MR CARRANCEJA:   Thank you, sir. 

 

JUDGE HASSAN:   We will be in touch if we need any further assistance. 

 25 

MR CARRANCEJA:   Sir, thank you. 

 

JUDGE HASSAN:   All right, thanks, Ms Vickovic.  Now, you have got the 

hardest job. 

 30 

MS VISKOVIC:   I do, and I am very conscious of the time as well. 

 

JUDGE HASSAN:   Can we just check on that, from the Panel’s point of view 

we have until about 5.25 pm. 

 35 

MS VISKOVIC:   Certainly. 

 

JUDGE HASSAN:   Then one Panel member must grab a taxi, that would 

seem ample time from our point of view, are there any constraints for 

you? 40 

 

MS VISKOVIC:   No, none for myself, sir. 

 

JUDGE HASSAN:   All right, okay, well let us just get on with it then. 

 45 
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MS VISKOVIC:    I am happy to be guided, conscious that you have already 

read my submissions in terms of how much detail you want me to go 

into. 

 

JUDGE HASSAN:   We have read everything, we are very familiar with it, I 5 

have got a set of questions already sorted for you so you can just go for 

it. 

 

MS VISKOVIC:   As set out at the start the Council’s position is essentially 

that it supports the version of the subdivision proposal in the 10 

conferencing statement that the, it obviously supports the redrafting 

that has occurred and the simplified structure of the subdivision 

proposal. 

 

 Turning to section 4 I have just discussed there that the Council is now 15 

supporting controlled activity status for subdivision and then in 

section 5 I have gone through the certification regime. 

 

JUDGE HASSAN:   Yes. 

 20 

MS VISKOVIC:   In terms of the certification regime the Council is supporting 

a certification required for subdivision outside of ODP areas. 

 

JUDGE HASSAN:   All right, and I think you can take from us that is all 

relatively clear to us now, the principles are clear, the essence of the 25 

agreements are clear in terms of substance.  I would like to know the 

Council’s position on administrative charges but I do not have any 

further things I needed to inquire about in your section 5. 

 

MS VISKOVIC:   Thank you, sir, I suppose just drawing your attention to 5.11 30 

the Council’s position is that certification should just refer to the 

Council rather than to a particular officer and I am sure that is the most 

appropriate way of undertaking that. 

 

JUDGE HASSAN:   Yes, that is the proper way to do it, thank you. 35 

 

MS VISKOVIC:   At section 6 to clarify - - -  

 

JUDGE HASSAN:   Well just before we go to section 6 what is the Council’s 

position on administrative charges? 40 

 

MS VISKOVIC:   On administrative charges, yes, my understanding is that the 

Council would be looking to charge administrative charges for the 

certification regime. 

 45 
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JUDGE HASSAN:   Should it be a rule effectively, well the regime to the 

effect that certification does not need to be forthcoming until 

administrative charges are paid? 

 

MS VISKOVIC:   If the Council would support that, yes. 5 

 

JUDGE HASSAN:   Okay, all right, I see Mr Long waving in the background, 

he might want to just instruct you on that. 

 

  [4.40 pm] 10 

 

MR LONG:   My understanding is that for pre application of dealings there 

was a certain amount of time that the Council provides for free. 

 

JUDGE HASSAN:   Yes. 15 

 

MR LONG:   Some of that might I guess include some of the certification 

work, so to how the rule in the plan might - - - 

 

JUDGE HASSAN:  Well I wonder whether the easiest way to sort that is, 20 

could a supplementary statement on this topic, once you’ve taken 

proper instructions, Ms Viskovic, you could come back to us just as a 

supplement to your closing submissions and just state the Council’s 

position exactly as it should be. 

 25 

MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   All right. 

 

MS DAWSON:   If the Council has ample ability to handle this sort of thing 30 

through its normal procedures, in other words, no matter what the 

Council does it does not issue it until some payment’s made or 

something - - - 

 

MS VISKOVIC:   Yes. 35 

 

MS DAWSON:   - - - then I mean let us know that as well, we are not looking 

to duplicate things. 

 

MS VISKOVIC:   Certainly. 40 

 

JUDGE HASSAN:   All right, no, thank you.  And I am going to ignore the 

typo in paragraph 6, the heading, let us go to the substance, now that I 

have said that on the transcript. 

 45 



 Page 413 

  

Ch8: Subdivision, Development & Earthworks (Part) Commenced 23.06.15 

MS VISKOVIC:   Sir, in section 6 we have just set out for clarity the ODPs 

which are within the scope of this hearing. 

 

MS DAWSON:   Ms Viskovic, can I ask a question about that?  We have not 

focused much on the Halswell West ODP. 5 

 

MS VISKOVIC:   Yes. 

 

MS DAWSON:   And I just wanted to make sure I understood.  It is in the 

notified version but it is for, as you say, Residential Suburban and 10 

Residential Medium Density zones as opposed to the New 

Neighbourhood, so what is the situation with how that ODP is applied 

through the provisions of the proposal that are before us?  Do you 

know the answer to that? 

 15 

MS VISKOVIC:   My reading of the rules is that the ODPs, there does not 

seem to be a qualifier on the outline development plans within the rule 

framework as to whether they are in the New Neighbourhood zone or 

outside the New Neighbourhood zone. 

 20 

MS DAWSON:   Or not, no, there is a requirement to comply with it 

regardless. 

 

MS VISKOVIC:   Yes. 

 25 

MS DAWSON:   I think the fixed elements anyway, but when you look at that 

ODP it does not have fixed or flexible elements on it, and it has 

different densities, like it has density A, B and C density areas which 

look very much like they came from the Operative Plan. 

 30 

MS VISKOVIC:   Yes. 

 

MS DAWSON:   None of which seem to be mentioned in the rules for the 

Residential Suburban or the Residential Medium Density zones.   

 35 

MS VISKOVIC:   I would have to take further instructions on that particular 

ODP and how it fits in the residential. 

 

MS DAWSON:   I suppose just from a technical point of view, because all I 

want to know is what is before us in relation to that ODP, are there a 40 

set of rules and provisions that link to it or are they coming in another 

stage? 

 

JUDGE HASSAN:   Again, you can provide a supplementary answer on that, 

Ms Viskovic, once you have got instructions, just put it in a 45 

supplementary submission. 
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MS VISKOVIC:   Certainly, thank you. 

 

MS DAWSON:   And does that, I suppose, is that going to be the final ODP 

that is going to be in the plan, or like the others do we need to consider 5 

whether it needs to be amended in order to meet the new rules? 

 

JUDGE HASSAN:   So if we think about a time when you might be able to put 

that supplementary submission in, once you have had a look at the 

transcript and got instructions. 10 

 

MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   Shall we just set the same date as we have got for the - - - 

 15 

MS VISKOVIC:   For the (INDISTINCT 3.42) tech update. 

 

JUDGE HASSAN:   Yes. 

 

MS VISKOVIC:   Yes, and I have been advised by Mr Long that 10 July is 20 

suitable for that, so Friday week, so those submitters perhaps - - - 

 

JUDGE HASSAN:   That is suitable, all right, well we will just say by 10 July.  

Thank you. 

 25 

MS DAWSON:   Sorry just one other question on, the Prestons and Wigrams 

ODPs, and this is just me forgetting.  At the moment they are zoned, in 

the notified they were zoned Residential Suburban and Medium 

Density, there was this discussion about them becoming New 

Neighbourhood zones - - - 30 

 

MS VISKOVIC:   Yes. 

 

MS DAWSON:   - - - but the ODPs are not currently before us. 

 35 

MS VISKOVIC:   No. 

 

MS DAWSON:   But the zoning that was the Medium Density or Suburban 

Density is before us so is it before us in stage 1 to rezone those areas 

New Neighbourhood if we so wished, or is it – because there was some 40 

deferral, so has that decision been deferred to stage 2 or just deferred to 

now? 

 

MS VISKOVIC:   My understanding is that what is before them in terms of the 

residential provisions, that consideration of those two particular areas 45 
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in terms of the zoning has been deferred to and I think they are to be 

wrapped up into stage 2.  Again, I can confirm that. 

 

  [4.45 pm] 

 5 

MS DAWSON:  Could you confirm that?  Because there were some things that 

were deferred to being decided after the subdivision hearing, yes, or 

alongside the subdivision hearing, and other things that were deferred 

to stage 2, and I just want to know the situation with that bit? 

 10 

MS VISKOVIC:  My understanding is that these fall into the latter category - - 

- 

 

MS DAWSON:  Okay, if you could just confirm - - - 

 15 

MS VISKOVIC:  - - - so that they can be included within the wider ODP, but I 

will double check that. 

 

MS DAWSON:  All right, thank you very much. 

 20 

JUDGE HASSAN:  All right.  So now the problematic topic of modified 

outlined development plans? 

 

MS VISKOVIC:  Going to modified outlined development plans.  Now 

obviously this has been traversed in some detail, so I am not sure the 25 

extent to which you want me to go through my submissions, or if it 

might just be easier for the Panel to ask questions around this? 

 

 I suppose the Council’s key concern with modifying outlined 

development plans is ensuring that the relevant parties are before the 30 

Panel and making sure that any material changes that are made, that the 

appropriate parties have the ability to comment. 

 

JUDGE HASSAN:  Yes.  So it sounds like the position between you and the 

Crown isn’t much different at the end of the day, depending on how we 35 

read the Regional Policy Statement; what you would probably say is, 

“Well, we need to be also mindful of broad natural justice principles in 

this equation as well”? 

 

MS VISKOVIC:  Yes. 40 

 

JUDGE HASSAN:  And be cautious about taking on overly legalistic and strict 

interpretation of the RPS, if, in a substandard sense, as Mr Cleary’s 

indicated? 

 45 

MS VISKOVIC:  Yes, indeed. 
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JUDGE HASSAN:  There are parties that may well have material interests that 

haven’t been able to be heard? 

 

MS VISKOVIC:  Indeed, and there has been some discussion of Justice Kosh’s 5 

decision, and that very much guides the Council’s position in terms of 

the ability for the Panel to make changes. 

 

 We appreciate that the Panel obviously has a very broad power to make 

changes to the plan, however we are just conscious of the natural 10 

justice issues. 

 

JUDGE HASSAN:  Yes, okay, and so in terms of the question – and I will just 

throw it at you now, in terms of the question I have asked both 

Mr Cleary and Mr Carranceja – if the Panel was of a view that they 15 

wanted to make changes, say to change policies and other provisions, 

to better enable the spirit of the Regional Policy Statement to be given 

effect, in a practical way. 

 

 Do you see a halfway house if there is are no scope issues, would that 20 

be for us to seek further evidence, before we come to a final view?  Or 

do we have enough evidence before us to come to that view? 

 

MS VISKOVIC:  I think that the Panel would require further evidence to come 

to a final view; as we have been discussing in the caucusing statement 25 

there is some suggestions put forward but obviously they haven’t been 

worked up.  I note here that the Council would support the principle of 

a rolling average being incorporated into the plan, but of course we 

don’t have any words before the Panel in terms of what that would look 

like or how that mechanism could actually work. 30 

 

JUDGE HASSAN:  Yes. 

 

MS VISKOVIC:  I am also conscious that in stage two there are a number of 

outlined development plans as well that the Panel will be considering, 35 

and of course these rules will apply to those outlined development 

plans, and so - - - 

 

JUDGE HASSAN:  Yes, which we haven’t been able to look at yet. 

 40 

MS VISKOVIC:  No. 

 

JUDGE HASSAN:  And there is this reasonably strong signal on the fact that 

the outcome of the caucusing statement has not delivered to us 

precision, in terms of drafting in these areas, but ideas that are 45 

somewhat more conceptual? 
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MS VISKOVIC:  Indeed, yes, it all seems to be sitting at a relatively high level 

at the moment unfortunately, and there isn’t any concrete drafting that 

has been put to the Panel to consider how concepts, such as a rolling 

average would work. 5 

 

JUDGE HASSAN:  And is the Council comfortable that the Panel has the 

jurisdiction under the Order in Council to issue decisions in part, in 

regards to part proposals, such that the part that is issued by way of a 

decision to be made operative in the plan is a smaller segment than 10 

what we have been asked to decide at this time? 

 

MS VISKOVIC:  Yes, that is my understanding sir. 

 

JUDGE HASSAN:  And for the balance you are comfortable that it can remain 15 

alive, rather than having to be declined? 

 

MS VISKOVIC:  Yes. 

 

MS DAWSON:  Because I was looking at stage two, and what has been 20 

notified in stage two for the rest of these outlined development plan 

areas is what was notified in stage one, really – plus a few add-on 

additional rules.  People have put submissions in but that is also closed 

now, we are in the further submission phase. 

 25 

 So it is getting quite complicated as to how all those different threads 

of evidence and people’s ideas come together, and now seems quite 

premature to come to a final landing on it all. 

 

  [4.50 pm] 30 

 

MS VISKOVIC:   And I think that that is indicated in my submissions in terms 

of the Council’s position around re-notification or the Panel directing 

perhaps the preparation of a further proposal to perhaps address some 

of the issues with the ODPs.   35 

 

JUDGE HASSAN:   All right, well thank you very much, you answered some 

of our questions in that. 

 

MS VISKOVIC:   So if we just keep going through that section, we have 40 

discussed the ring fencing of the Meadowlands exemplar and there 

seems to be agreement around that. 

 

JUDGE HASSAN:   Yes. 

 45 
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MS VISKOVIC:   In section 8 I have discussed one rule in particular and that 

is 8.2.2.1C5 and there was a question from your Honour and so that has 

been clarified. 

 

JUDGE HASSAN:   Yes, that is clear now.  Thank you.  5 

 

MS VISKOVIC:   There was also another issue that the Council has become 

aware of through the various iterations of this proposal has become 

aware that the 7,000 metres squared minimum application area, that has 

come from, it has sort of been imposed and has come from the concept 10 

of a comprehensive consent application which was discussed during the 

residential hearing.   

 

JUDGE HASSAN:   May I suggest on that one that from my reading of these 

provisions it is not the only remnant of what was formerly an 15 

embryonic idea.   

 

MS DAWSON:  There are all sorts of parts of both the Residential and the 

Subdivision proposals that we are left with that hark back to the 

comprehensive approach to subdivision and land use in the New 20 

Neighbourhood Zones.   

 

 We have noticed the 7,000 square metre thing in our discussions 

amongst others, all sorts of stuff about typologies, percentages and 

things that just do not work well.  The assessment matters, a whole lot 25 

of them relate back to the comprehensive revisions.  It is leaving us in 

quite a muddled situation and I go back to what was the notified 

version for all its drafting problems that we discussed it was actually 

quite a good idea, it could have been a good idea, I mean. 

 30 

JUDGE HASSAN:   So this is a slightly bigger topic than your submission is 

giving it.   

 

MS VISKOVIC:   Yes. 

 35 

JUDGE HASSAN:   To put it mildly.  I notice the caucusing statement also 

referenced the housing typology remnant and then bigger than that 

again we have of course heard but not determined the outcome of the 

residential chapter and so we have a transcript of questions and answers 

to consider.  We have the notified proposal yet to be determined of our 40 

view on that in regard to the comprehensive development mechanism 

and it is quite possible because the Panel has not made a decision that it 

might well favour such a mechanism being a useful addition to the 

complement of provisions in the plan as the Council originally 

conceived it could be.   45 
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 So this is in fact a slightly bigger example of the earlier discussion as to 

what to do procedurally.  We have it before us, we have not determined 

it.  The Council was not apparently at the end happy with the concept it 

initiated on comprehensive development so is this potentially do you 

think an area where the Panel may need to think about carving out 5 

some for further enquiry within these processes? 

 

MS VISKOVIC:   Certainly in the context of just this subdivision proposal I 

suppose perhaps a more forensic analysis of what has come through 

from to determine the remnants of the comprehensive development 10 

idea may assist the Panel in terms of providing a final set of provisions.  

Obviously some of these remnants have been carried forward as things 

have moved around in the proposal and in the short time that planners 

have had to pull this idea together so I do not know if further evidence 

on that may be helpful to the Panel in the context of this hearing.   15 

 

JUDGE HASSAN:   It is a sub-issue in one sense in that it was always intended 

that matters be left somewhat ajar between the residential hearing and 

this hearing, but clearly we do not have a clear way forward at this time 

as to how to grapple with this issue, where we have got remnant 20 

provisions that seem to belong to something that is no longer promoted 

by the Council and may not necessarily have been a bad idea, we have 

not made a decision on it. 

 

  [4.55 pm] 25 

 

MS VISKOVIC:   Yes. And I suppose the issue is, if that concept was 

supported by the, if that was something that the Panel wanted to 

proceed with then presumably you do not have a full suite of provisions 

to actually be considering in related conferencing - - -  30 

 

JUDGE HASSAN:   Well we may have more than – we have obviously got 

more than is before us in this hearing - - -  

 

MS VISKOVIC:   Yes, obviously. 35 

 

JUDGE HASSAN:   - - - because we have got what was heard and considered 

and tested on which we have not made decisions in the residential 

chapter. 

 40 

MS DAWSON:   And I mean matters like this trading or swapping of densities 

around, it was actually right back in the – the concept of that was right 

back in the original wording, and now it is sort of finding its way back 

in again - - -  

 45 

MS VISKOVIC:   Yes. 
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MS DAWSON:   - - - but in an embryonic idea out of the caucusing. 

 

MS VISKOVIC:   Yes, well I suppose - - -  

 5 

MS DAWSON:   The rolling density sort of idea. 

 

MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   I suppose just starting – sorry, Ms Viskovic, you finish 10 

your answer and then I will ask you another question. 

 

MS VISKOVIC:   I suppose I was just going to comment that the concept of 

“comprehensive development” was to try and address some of these 

issues so that you applied for your land use consent and subdivision 15 

consent at the same time, so it was clear what exactly was trying to be 

achieved. 

 

JUDGE HASSAN:   So thinking about the idea of ring fencing things that can 

be determined and other things that might be late, the first ring fence I 20 

assume we can apply is things outside the new neighbourhood zones - - 

-  

 

MS VISKOVIC:   Indeed. 

 25 

JUDGE HASSAN:   - - - where things are mercifully pretty clear. And then 

within the new neighbourhood zones, we have got two things, one is, 

what to do – well we have got Mr Cleary’s other ring fence, relatively 

clear – and then we have got the construct of what to do about the 

relationship of outline development plans to the rules and regime, and 30 

then the rules regime includes remnants of a former idea, can we 

separate those two or inherently are we left with having to see the 

neighbourhood zone as work in progress? 

 

MS VISKOVIC:   When you say “ring fence” those two ideas do you mean, 35 

deal with them separately or? 

 

JUDGE HASSAN:   Well, what I am struggling with at the moment is there 

was the concept of comprehensive land use and subdivision 

development and it was seen as an alternative idea, effectively one way 40 

of going through the planning process, and that is before us, that has 

not been decided.  And now we have got a set of new neighbourhood 

provisions on matters that reference outline development plans, 

reference objectives, policies and rules and so forth, and some of those 

rules have captured as remnants from the comprehensive development 45 

approach aspects of it and not others, you see what I mean? 
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MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   So I am just wondering whether given that we are in that 

position, whether we are – I suppose to add another complexity, not 5 

necessarily bad to have complexities, just you get to the right outcome 

is the key – we have got the direction not to make determinations on 

the cultural and natural values objectives and policies, until such time 

as we have heard that chapter of the plan in regard to those issues. 

 10 

 So thinking about all of those things that are up in the air, are we 

effectively in the situation where we should be very cautious about 

making any form of determination at this time on the new 

neighbourhood regime in total or not?  Would be better off to hold back 

from doing so until we got these ducks lined up? 15 

 

MS VISKOVIC:   It would appear that, yes, you would be better to hold back 

until things are clearer, I am just trying to think how that clarity could 

be provided through later stages of the hearing or consider the Panel’s 

consideration of later stages, because while you have deferred 20 

considering say natural and cultural heritage, that is a fairly confined 

part of the plan, although it does over - - -  

 

JUDGE HASSAN:   But it - - -  

 25 

MS VISKOVIC:   It overlaps obviously with - - -  

 

JUDGE HASSAN:   - - - it overlaps to some extent, in the sense that - - -  

 

MS VISKOVIC:   - - - situations. 30 

 

JUDGE HASSAN:   Well for instance, if we make “operative” parts of the new 

neighbourhood zone without dealing with those aspects that are left to 

lie, we do need to think about making sure there is not a lacuna in 

regard to policy direction if it is needed on sensitive values in the 35 

meantime, don’t we? 

 

  [5.00 pm] 

 

MS VISKOVIC:   Yes, although I would note that the provisions of the City 40 

Plan that relate to natural and cultural heritage would obviously 

continue to apply in the meantime. 

 

JUDGE HASSAN:   And the decision would need to make that clear. 

 45 

MS VISKOVIC:   Yes, it would. 
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JUDGE HASSAN:   And it can do. 

 

MS VISKOVIC:   Yes. 

 5 

JUDGE HASSAN:  So we are there on that. In other words the activity 

categorisation under the old plan would still apply because it hasn’t 

been superseded. 

 

MS VISKOVIC:   Correct. 10 

 

JUDGE HASSAN:  And the associated objectives and policies would still 

apply so maybe that is not such a complication. 

 

MS VISKOVIC:   Yes. 15 

 

MS DAWSON:  You said earlier that a whole lot of new greenfields or New 

Neighbourhood zones that are coming before us with their ODPs and 

when the zoning on the planning maps and the ODPs that are coming in 

stage 2 so those people haven’t necessarily been before us, some of 20 

them have.  But they haven’t all been before us in either the residential 

or the subdivision chapter in terms of making sure that all parties are 

contributing to the final form of the zoning, whether it is the land use 

zoning or the subdivision requirements or what is in an ODP, to have 

that considered with all relevant parties before us.  Is that something we 25 

should be taking into account? 

 

MS VISKOVIC:   I think that probably is something that you should take into 

account given that those parties obviously aren’t before the Panel and 

haven’t necessarily had the opportunity to participate to date in these 30 

discussions. 

 

MS DAWSON:   Given how much they have changed over the time. 

 

MS VISKOVIC:  Yes, indeed, and I suppose it is an issue for the Council as 35 

well in terms of how the plan has been notified and the rules that will 

apply to New Neighbourhood zones in particular, given their particular 

complexities. 

 

MS DAWSON: Particularly if those parties haven’t been part of the 40 

discussions that have been heard in residential and clearly not 

subdivision because it was after submissions closed, the Council is not 

necessarily going to have a bundle of submissions that are really 

helpful in sorting all these things out. 

 45 
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MS VISKOVIC:  No, the submissions would be limited to the outline 

development plans that have been notified as part of stage 2, that is 

correct. 

 

MS DAWSON:   The plans, yes.  And any extra rules that have come in for 5 

those areas. 

 

MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   All right.  So there is a challenge there for us but that is 10 

fine we are used to that, shall we move on to the next topic. 

 

MS VISKOVIC:   The next topic - - - 

 

MS DAWSON:   - - - 7,000 square metres led to all that. 15 

 

MS VISKOVIC:  The next topic is the multiunit decision which again is 

creating some problems. 

 

JUDGE HASSAN:   Yes, that is fine, thank you. 20 

 

MS DAWSON:   It is an example of how we were exhorted to make a decision 

early and quickly and now it needs changing 

 

MS VISKOVIC:   Yes. 25 

 

JUDGE HASSAN:   But anyway, thank you have noted the law on that and I 

think I am comfortable with that and there doesn’t seem to be any 

issues in there. 

 30 

MS VISKOVIC:   Thank you, sir.  Likewise I think incorporating documents 

by reference has been discussed and considered in detail. 

 

JUDGE HASSAN:   Yes, it has been well and truly covered. 

 35 

MS VISKOVIC:  And the Council doesn’t have a particular preference I 

suppose in terms of listing an inclusive list of documents or providing a 

website, it is comfortable with either. 

 

JUDGE HASSAN:   And I think the coercive language in policies point, that is 40 

understood as well. 

 

MS VISKOVIC:   Thank you, sir. 

 

JUDGE HASSAN:  Thank you, that is helpful, yes, thanks, Mr Long.  The Port 45 

influences overlay. 
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MS VISKOVIC:   Port influences overlay, I suppose I just note here that the 

Council continues to support a discretionary activity status and I 

suppose it considers that primarily reverse sensitivity effects should be 

addressed through the land use consent process rather than subdivision. 5 

 

JUDGE HASSAN: Just to test you on this, because we don’t have 

Ms Appleyard here, but I have read her submissions and the Port’s 

continued preference for non-complying.  I mean it is effectively fair to 

say, isn’t it, that were we to provide non-complying activity status for 10 

subdivision we would be providing a relatively greater degree of 

control on the matter of land uses within the area.  Take for example an 

existing use, say we have got an existing use, it is a sensitive use, it is 

inside the overlay and it has existing use rights.   

 15 

MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   So in that context that isn’t needing to comply with the 

land use rules because it can enjoy section 10 rights under the RMA.  

So to the extent to which subdivision was then made non-complying 20 

there would be an element of further control over land use change, 

wouldn’t there? 

 

  [5.05 pm] 

 25 

MS VISKOVIC:   Yes, there would. 

 

JUDGE HASSAN:   And the question is, in terms of that costs and benefits, is 

that greater degree of control actually an impediment potentially, or 

not, to getting better land use more compatible with the Port? 30 

 

MS VISKOVIC:   I suppose the Council’s submission is that a discretionary 

activity status for subdivision enables a full analysis of effects to be 

undertaken.   

 35 

JUDGE HASSAN:   And if somebody was not able to subdivide easily because 

it was non-complying they would not be able to part as easily from 

their existing use, would they? 

 

MS VISKOVIC:   No.  But I suppose the Council’s position is that essentially 40 

discretionary already provides quite a strong level of control for 

subdivision and there does not seem to be the need for a non-complying 

status, it does not seem to be justified in the circumstances.   

 

JUDGE HASSAN:   Yes.  I mean it may have been – I did try to get a bit of 45 

assistance – I got some assistance but I will look at the transcript again 
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for Mr Purves on this topic, but the thing that is in my mind is 

effectively this, that if there was an existing use that was more 

sensitive, in one sense there is an advantage in allowing an easier route 

through, say subdivision to unit titling to change to a different use that 

is less sensitive. 5 

 

MS VISKOVIC:   Yes. 

 

JUDGE HASSAN:   Then if one was to put in front of that the barrier of a non-

complying activity test it might simply lock in those unsuitable uses for 10 

a longer period of time. 

 

MS VISKOVIC:   Yes, that would seem to be the case.   

 

JUDGE HASSAN:   Anyway, I will have a look again at the evidence on it just 15 

to see what Mr Purves’ opinion is on that.   Thank you.  

 

 All right, and the policy on quarrying? 

 

MS VISKOVIC:   So quarrying, again, there has been significant discussion 20 

around this this afternoon and yesterday.  There is obviously the scope 

concern which the Council has raised, and then the difference in terms 

of the policy wording. 

 

 The concerns that the Council have regarding this policy are, as the 25 

Panel will be aware, management of reverse sensitivity effects on urban 

areas, given that the potential of effects of quarrying and its concern 

about achieving residential targets, as have been directed to the Council 

through the higher order statutory documents.  

 30 

 And I have obviously set out at 13.1.2 some alternative wording.   

 

JUDGE HASSAN:   Yes. 

 

MS VISKOVIC:   And I suppose I would just note there that the word 35 

“consider” has been suggested, given the Council’s position that it does 

not consider that it is appropriate to locate quarries in residential areas, 

or proposed residential areas, therefore it does not consider that such 

quarries should be provided for. 

 40 

JUDGE HASSAN:   How do you answer Ms Limmer’s point there though, I 

mean hasn’t she got a valid point that the word “consider” is a little bit 

perhaps unhelpful in the sense that one would be able to consider these 

things anyway, and if you lock in the word “consider” you may end up 

creating an unintended consequence that it is saying “only consider”, as 45 

opposed to “provide for”, which is her suggestion?  
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MS VISKOVIC:   I suppose “provide for” provides more support for a 

quarrying activity, and the Council’s position is that no policy direction 

is needed. 

 5 

JUDGE HASSAN:   Then that comes back to the evidence. 

 

MS VISKOVIC:   Yes.   

 

JUDGE HASSAN:   The evidence as to “need” I can understand perfectly.  10 

Your line of cross-examination on that was to indicate, for instance, 

that there is quite a bit of aggregate out there, not just in what has been 

identified and so forth.  And probably fair to say there is relatively thin 

evidence on there being anything other than what you are saying in that 

sense.   15 

 

 There is not a compelling need case.  But that is not really the statutory 

test, is it? 

 

MS VISKOVIC:   No, I suppose the Council’s position though is that it is 20 

required to try and achieve these targets and has been directed to 

encourage residential development in these particular areas.  

 

JUDGE HASSAN:   But not exclusively. 

 25 

MS VISKOVIC:   No. 

 

JUDGE HASSAN:   It is simply just to say if residential is directed to those 

areas it is not saying it is exclusively residential and looking at the 

question of enabling recovery, in some way it is better perhaps to 30 

consider it as at least cost as opposed to there is no need for it, isn’t it? 

 

 No need for aggregate in this area but if it is at a significantly lesser 

cost, does that not better enable recovery?  In other words if it is closer 

to where it is needed in a direct sense, on a day to day basis, as opposed 35 

to there is plenty of it out there? 

 

  [5.10 pm] 

 

MS VISKOVIC:  Yes, I suppose in a physical sense it is close to the city, these 40 

greenfield residential areas but also in questioning there was agreement 

that these quarries would be likely to have perhaps more onerous 

conditions on them which could increase the costs of quarrying 

operations.  So I am not sure that there has been a conclusive finding or 

that there has been conclusive evidence that it would be more economic 45 

to quarry in these areas. 
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JUDGE HASSAN:  I mean put it in another way, if the Panel was able to 

express the policy in a way that made sure that it did not compromise 

the urban development intentions of the plan, did not result in an 

impediment in terms of integrated land use management and the 5 

interests of wider land owners effectively putting them down the queue, 

having them wait around while the quarrying is finished unnecessarily 

or in a way that they did not expect, if all of those things could be 

managed in the policy would the Council have such a concern? 

 10 

MS VISKOVIC:   If such a policy was going to be included in the plan then the 

Council would expect that would appreciate if those matters were 

covered off and also the recognition of the potential for adverse effects 

on neighbouring urban areas given the locations, yes. 

 15 

JUDGE HASSAN:   And so you would say those adverse effects to give fair 

reference to those, one would go further than the word minimised? 

 

MS VISKOVIC:   Yes. 

 20 

JUDGE HASSAN:   And in terms of C, the reference to the outline 

development plan, Ms Limmer’s alternative was to enable urban 

development in accordance with the provisions of the plan, your 

submission on that is the letter wording is not suitable, because? 

 25 

MS VISKOVIC:   I suppose because it does not provide as much certainty as 

providing for quarrying on an outlined development plan.  

 

JUDGE HASSAN:   And what about the concern Ms Limmer raised that 

putting reference to the outline Development Plan in a situation where 30 

her client already had an existing resource consent would effectively, I 

think the substance of that submission was that it would effectively 

deny any value of the policy to them particularly.  Is that how you 

understood that? 

 35 

MS VISKOVIC:   If they have already got their consent though they can 

already undertake the quarrying activities in accordance with that 

consent.  So my understanding would be that they were looking for this 

policy recognition for the development of new quarrying areas. 

 40 

JUDGE HASSAN:   Yes, so I think that might have been where she was going 

with that when I asked her.  All right, thank you very much.  In my 

rush to help you through those things and to question you all the way 

through it, I pushed you past the reference to the policy that the Council 

supports going in for the port and I think you covered a substance of 45 
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that in your questions and answers anyway but I note that I have seen it 

and will consider that, and if you want to elaborate on that, feel free.  

 

MS VISKOVIC:   Thank you sir, the only thing I was going to note there is 

that obviously through conferencing, two different policies have been 5 

proposed to the Panel and the Council supports the policy that Mr Long 

preferred. 

 

JUDGE HASSAN:   I see.  Thank you, so I just need to note that there is an 

alternative policy expression in the caucusing document from 10 

Mr Fergusson, thank you.  All right, well we better look at that and 

consider them together.   

 

MS VISKOVIC:   At section 14 I have just briefly discussed the new road 

standards, there were some submitters and there was some evidence as 15 

well that challenged some particular matters in there and the Council’s 

submission on that is that Mr Brown’s evidence should be preferred on 

that matter. 

 

JUDGE HASSAN:   And is supported by his evidence and the standards that 20 

his evidence refers to. 

 

MS VISKOVIC:   Yes, that is correct. 

 

JUDGE HASSAN:   Thank you. 25 

 

MS VISKOVIC:   15, this was just again a minor matter that I think your 

Honour raised with Mr Long and the Council has no issue with a cross-

reference being included in the chapter. 

 30 

  [5.15 pm] 

 

JUDGE HASSAN:  All right, thank you. 

 

MS VISKOVIC:  And then, finally, issues raised by the Crown, as already 35 

discussed by my friend the Council and the Crown are in agreement 

and we have no issues with the changes that are set out in the appendix 

to the Crown’s closing submissions being incorporated into the 

conferencing statement, and just note that they were omissions that 

have occurred as those matters have drawn across. 40 

 

JUDGE HASSAN: All right, thank you very much.  I will see if there is any 

further questions. 

 

MS VISKOVIC:  Thank you. 45 
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MS DAWSON:  I just have the one questions which I don’t want to take too 

much time on, but the discussion I had with Mr Cleary; so I want to 

know what the Council’s position and evidential base is for considering 

that non-complying activity status for this tool to deal with achieving 

15 households per hectare across ODP area, is the most appropriate, 5 

efficient and effective means of achieving that? 

 

MS VISKOVIC: Yes, so the Council’s position is that a non-complying 

activity status has been added as, I suppose, a “gap-fill” measure to try 

and address this issue, as no other option had been drafted.  It was to 10 

try and get around this issue. 

 

 Its preference would be for something more akin to a rolling average 

being included in the plan, but of course as we have discussed, we 

don’t have a specific drafting.  So it would be subject to any drafting 15 

that was going to occur. 

 

MS DAWSON:  Yes, so the direction it was heading, I suppose, but not fleshed 

out in the conferencing statement which is a bit more sophisticated and 

nuanced than just the non-complying, is the Council’s preference? 20 

 

MS VISKOVIC:  Yes. 

 

MS DAWSON:  But we just haven’t got enough there to look at the detail or 

weigh that up in detail? 25 

 

MS VISKOVIC:  Yes, exactly. 

 

MS DAWSON:  All right, thank you very much for that.  Thank you. 

 30 

JUDGE HASSAN:  Thank you.  Mr Udale? 

 

MR UDALE:  I just had one question arising really from the conferencing 

statement, which was conferencing matter H of outstanding matters, 

and I just wondering where that actually left the Panel, whether we are 35 

just left to deal with those on our own devices; the issues with 

minimum lot sizes and dimensions and the 7000 square metre sites, 

which you have responded to in your submission, and the relevance of 

various matters of discretion which I – I haven’t checked through. 

 40 

 I just wondered where those were sitting post that, or whether there was 

any guidance for the Panel out of that? 

 

MS VISKOVIC: Yes, sir, I think this goes back to our discussion earlier 

around these matters sort of, they have come through the residential 45 

hearing and the concept of comprehensive development.  So, obviously 
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these are still potential issues and the appropriateness, in particular of 

this 7000 square metres and housing typologies, has been raised, but 

not finally covered off. 

 

MR UDALE: Yes, as have the benefit or otherwise of lot sizes and dimensions, 5 

and other things that were raised here? 

 

MS VISKOVIC:  Yes, my understanding is that there is agreement around lot 

sizes though in terms of what is set out in the conferencing statement. 

 10 

MR UDALE:  I read it otherwise.  Thank you. 

 

JUDGE HASSAN:  All right, well thank you, Ms Viskovic, if I just say, before 

we go, thank you to Mr Long; he stayed through this and his evidence, 

and the fact that lay-submitters who have attended have been well 15 

informed of things that have changed relatively quickly so it is credit 

Mr Long’s engagement with those submitters and also the fact that 

expert conferencing was organised in way which has been relatively 

efficient.  Again, we have a product of that before us and we appreciate 

Mr Long’s efforts there. 20 

 

 So at this stage I did signal earlier on as to what we would do with the 

hearing at conclusion and I think we would say at this stage that we 

will not formally close the hearing at this time, in view of the issues we 

have been discussing with counsel in closing.  There is a likelihood that 25 

we will need to further communicate with the parties on that by way of 

a minute.  It may well be that we find ourselves able to close for some 

issues, which we can identify for us to be able to determine, we have 

been assisted on those matters throughout, and to leave other matters 

for further assistance which we will just have to reflect on how best 30 

that is addressed. 

 

 So I think the easiest thing would be to say we will leave the hearing 

adjourned at this point subject to the Panel communicating with the 

parties by minute, thank you, thank you everybody. 35 

 

MR CARRANCEJA:   Thank you, sir. 

 

MATTER ADJOURNED AT 5.20 PM ACCORDINGLY 


