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1. INTRODUCTION  

1.1 These are overview opening submissions presented on behalf of the 

Oil Companies.1  Full closing submissions are to be provided.   

1.2 The Oil Companies:   

(a) receive, store and distribute refined petroleum products, and 

have commercial, shore and marine based aviation and bulk 

storage facilities defined as "strategic infrastructure";   

(b) have bulk storage terminals located in the Naval Point area of 

the Port of Lyttelton, at Woolston,2 and at Christchurch 

International Airport; and     

(c) also own and operate service stations throughout 

Christchurch, as well as supply petroleum products to 

individually owned retail outlets through Canterbury and the 

South Island. 

1.3 In terms of the detail of the facilities at the Port of Lyttelton, the 

following diagram provides some detail, which Mr Le Marquand will 

explain further:   

 

 
1
  Mobil Oil New Zealand Limited, Z Energy Limited and BP Oil NZ Limited.   

2
  The Woolston pipeline connects the Woolston Terminal to the Lyttelton Port. 
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2. KEY CONCERNS 

2.1 The Oil Companies concerns centre on certain aspects of the 

proposed provisions relating to: 

(a) hazardous substances; and 

(b) contaminated land.     

2.2 In both areas, the Oil Companies wish to ensure that appropriate 

regulatory controls are included "in the right place".  They are 

conscious to avoid duplication, but do not want anything to fall 

between the gaps.   

Hazardous substances 

2.3 The Hazardous Substances and New Organisms Act 1996 ("HSNO") 

is the primary legislation for the control of hazardous substances in 

New Zealand.  However, district councils also have functions to 

control land use for: 3    

the prevention or mitigation of any adverse effect of the 
storage, use disposal or transportation of hazardous 
substances.   

2.4 Section 142 of HSNO also: 

(a) requires any person exercising a power under the RMA in 

relation to the use, storage, disposal or transportation of 

hazardous substances to also comply with the provisions of 

HSNO;4 and    

(b) provides councils with the ability to impose more stringent 

controls than those under HSNO, but only where this is 

necessary for the purposes of the RMA.5   

2.5 The use of the term "necessary" arguably elevates the threshold 

above that which might otherwise be required ("most appropriate").  In 

any event, it signals a robust section 32 assessment should be 

required before imposing additional controls under the RMA.  The 

 
3
  RMA, section 31(1)(b)(ii).  

4
  HSNO, section 142(2). 

5
  HSNO, section 142(3). 
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Quality Planning Guidance Note recognises that managing reverse 

sensitivity may require additional controls under the RMA:6  

Additional land use controls under the RMA may be 
appropriate for substances not controlled by HSNO or for 
issues which are not within scope of HSNO, such as reverse 
sensitivity.   

Overlay 

2.6 There is no dispute that high risk activities occur at the terminal 

facilities at Lyttelton and Woolston.  Given this, the concept of an 

overlay was supported at expert conferencing, where agreement was 

reached that a Quantitative Risk Assessment ("QRA") is the most 

appropriate means to develop an overlay.   

2.7 QRAs have not yet been undertaken, and the Oil Companies therefore 

seek, as an interim measure, the inclusion of an overlay at the 

Woolston and Lyttelton facilities, and the following associated 

provisions at a minimum: 

(a) A policy recognising that it is appropriate to avoid sensitive 

activities locating within the interim risk management overlay. 

(b) A non-complying rule for any sensitivity activity located within 

an interim risk management overlay.   

(c) Mapping annotations recognising that the provisions 

associated will be amended once a Quantitative Risk 

Assessment has been carried out. 

2.8 The Oil Companies had originally sought a more comprehensive set of 

overlay rules, including a Building Design Overlay and a wider overlay 

that required sensitive activities to prepare an Emergency Plan.  This 

has been accepted by the Council in respect of Woolston, and 

remains the Oil Companies preferred option.  It is supported by the 

detailed section 32 assessment accompanying Mr Le Marquand's 

evidence.  As a compromise, however, Mr Le Marquand had indicated 

in his evidence that he was prepared to accept the more streamlined 

 
6
  The RMA Quality Planning Resource "Plan Topics Managing Hazardous 

Substances" (2013) at page 10.  
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controls identified above, but he continues to prefer the package now 

accepted by the Council.      

2.9 In my submission, it is most appropriate, and necessary in terms of 

s142 of HSNO, to include an overlay on an interim basis; and there 

should also be consistency of approach in respect of both Woolston 

and Lyttelton.  As Mr Le Marquand will explain, the interim nature may 

need to be tied in the case of Woolston to the lodgement, by 2018, of 

a QRA, while in the case of Lyttelton, it could simply be tied to the 

adoption of a plan change giving effect to the outcomes of the QRA 

process currently underway.      

Jurisdiction  

2.10 There is a question as to whether the Lyttelton Port Recovery Plan 

("Recovery Plan")7 "ousts" the jurisdiction of this panel in respect of 

an overlay at Lyttelton Port.  The Oil Companies do not consider there 

to be any such jurisdictional bar, at least not at this point in time, and, 

even if there is a bar, it is not complete:     

(a) This Panel has jurisdiction to hold hearings, and make 

decisions, on submissions on proposals that have been 

publically notified.8  This includes jurisdiction to make 

decisions on the Oil Companies' submission in relation to 

Proposal 12.  In making those decisions in relation to the 

Lyttelton Port area, the Panel's jurisdiction is only limited to 

the extent that any decision cannot be inconsistent with the 

Recovery Plan. 9   

(b) Rule 21.8.2.1.3 as directed by the draft Recovery Plan 

recommended to the Minister, exempts Proposal 12 from 

applying to any activity in the Specific Purpose (Lyttelton 

Port) Zone.  However, the draft Recovery Plan is still subject 

 
7
  Evidence of Adam Blair, on behalf of the Christchurch City Council, at paragraph 7.2; 

Opening Legal Submissions, on behalf of the Christchurch City Council, at section 5.   
8
  Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, clause 

10(1).  
9
  The Minister is currently considering written comments on the draft LPRP, and it is 

anticipated that a decision will be made at the end of October 2015.  Refer to 
http://cera.govt.nz/recovery-strategy/built-environment/lyttelton-port-recovery-plan.   

http://cera.govt.nz/recovery-strategy/built-environment/lyttelton-port-recovery-plan
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to the Minister's approval,10 and until that occurs there is no 

Recovery Plan to be inconsistent with.  It would be 

unreasonable, premature and speculative for this Panel to 

proceed as if it has no jurisdiction when:   

(i) The Oil Companies specifically sought directions 

from the Minister for this Panel to consider the 

Overlays, including as follows:11   

The Oil Companies seek that the Recovery Plan 
include a direction for the Independent Hearings 
Panel on the Replacement Plan ("Replacement 
Plan Panel") to consider the application of the 

proposed Overlays to the Woolston and Lyttelton 
Terminal Facilities. The Oil Companies consider that 
it is appropriate for the Recovery Plan to make such 
a direction for the following reasons:  

(a)  The Replacement Plan Panel has 
jurisdiction to consider the planning 
framework as it applies to both the Woolston 
and Lyttelton Terminal Facilities.  

(b)  It is appropriate for the application of the 
proposed Overlays to be considered 
simultaneously by one body.  

(c)  There is a risk that without any express 
direction in the Recovery Plan, the 
Replacement Plan Panel may (erroneously) 
consider that this matter has already been 
addressed through the Recovery Plan and, 
if that is the case, substantively or 
procedurally consider there to be some sort 
of jurisdictional bar or hurdle preventing 
proper examination of the issues by the 
Panel. 

(ii) We have heard that the decision of the Minister is 

not now expected until "before Christmas", and the 

Council has already asked for an extension to the 

time for it to procure a QRA; and 

(iii) The Council witnesses have accepted, in principle, a 

need for the overlays to be consistently applied.     

(c) In addition, even if the Recovery Plan is confirmed with the 

exemption from Proposal 12, there is still a substantial area 

of land outside the Lyttelton Port area that would fall within 
 
10

  Draft Lyttelton Port Recovery Plan, "Relationship between the Lyttelton Port Recovery 
Plan and the Proposed Christchurch Replacement District Plan", page 1. 

11
  A full copy of the Oil Companies' comments are attached in Appendix 1.   
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the Overlay sought (although the Council describes it as a 

"small amount of land").12  The area can be seen in the 

following diagram (as areas A and B): 

 

The area is proposed to be zoned Open Space Community Parks and 

Open Space Metropolitan Facilities, and a number of sensitive 

activities13 can currently establish there as permitted14 or restricted 

discretionary.15  Accordingly, the Oil Companies seek the overlay over 

this land, even if it cannot be imposed over the balance of the 

Recovery Plan land.   

Side issue  

2.11 The Chair made reference to media reports implying that the Oil 

Companies had raised their concerns in respect of risk issues and the 

Port Company's plans for cruise liner facilities at the last minute.  I 

 
12

 Opening Legal Submissions, on behalf of the Christchurch City Council, at paragraph 
5.5.   

13
 The notified version of the Replacement Plan provides that sensitive activities in 

relation to hazardous substances are defined to include residential activities, 
education activities including pre-school facilities; guest accommodation; and 
healthcare facilities and any elderly persons' housing units or complex.  

14
  See, for example, rule 18.2.2.1 P13  and rule 18.3.2.1 P18 permits residential units for 

caretakers. 
15

  See, for example, rules 18.3.2.3 RD5 and 18.2.2.3 RD3 which provide for guest 
accommodation.  
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have taken advice and, on behalf of the Oil Companies, reject the 

criticisms as reported in the media.  I understand:   

(a) The Oil Companies' concerns about risk and avoiding 

sensitive activities at the Port were raised at least as long ago 

as 2008, when a recreational and residential development 

was proposed at Port Lyttelton.   

(b) The Port Company failed to consult with the Oil Companies 

until very late in the piece, so their plans for cruise liner 

facilities came as a surprise to the Oil Companies.   

(c) The Oil Companies raised their concerns in their formal 

submissions lodged on the Recovery Plan - but they may just 

not have come to light to the Panel hearing them until very 

late in the piece as the Oil Companies were heard towards 

the very end of the hearing.   

Other hazardous substances matters 

2.12 The Oil Companies also seek the following relief:  

(a) In relation to the transportation of hazardous substances, 

deletion of Policy 12.1.1.1.4 (and assessment criteria 

12.1.3(a)(ii) and 12.1.3.b.A).  There are practical difficulties 

and existing regulation in place that mean it is not necessary 

(or appropriate) to seek to control the routes for transport of 

hazardous substances.   

(b) In respect of Appendix 12.1.4.1:   

(i) deletion of the requirement in 12.1.4.1.b for 

"certification" against the site requirements.  The 

matters requiring certification are so broadly cast 

that they are not appropriate for certification.  

Additionally, the status of certification inappropriately 

puts the question of compliance (and therefore 

permitted activity status) into the hands of a third 

party certifier.  
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(ii) deletion of the provisions in Appendix 

12.1.4.1(1)(b)(i), (iii), and (iv) and the specific activity 

standards (a), (b) and (c) in rule P4 (Retail sale of 

fuel) which cross-refer to those provisions.  These 

provisions impose a level of control which is 

unworkable in practice and which unnecessarily 

duplicate the provisions in other legislation and 

plans.   

(c) Deletion of assessment criteria 12.1.3.b, which unnecessarily 

require assessment of BOD and materials that are Eco Toxic 

(which includes petrol, diesel and Jet A1, whose properties 

are already well known and understood).  

Contaminated land 

2.13 The control of discharges from land, which includes contaminated 

land, is a regional council function.16  The proposed Canterbury Land 

and Water Regional Plan contains provisions addressing passive 

discharges from contaminated land, and the Oil Companies seek the 

following relief from the Panel, to avoid unnecessary duplication: 

(a) in respect of Objective 12.2.1.1, deletion of subsections ii, iii 

and iv.  

2.14 Further, the Oil Companies seek the deletion of reference to Best 

Practice Approach in Policy 12.2.1.1, as "best practice" is an uncertain 

concept and is unnecessary in light of the requirements under the 

National Environmental Standard for Assessing and Managing 

Contaminants in Soil to Protect Human Health.   

3. WITNESSES 

3.1 The Oil Companies will call three witnesses: 

(a) Mr David le Marquand (planning);    

(b) Ms Jennifer Polich (engineering/risk issues); and  

 
16

  RMA, section 15 provides that discharges are not permitted unless the discharge is 
expressly allowed by a rule in a regional plan or a resource consent.  
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(c) Mr James Court (contaminated land/remediation 

management).     

 

Dated 15 October 2015 

 

James Gardner Hopkins  

Counsel for the Oil Companies 


