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OPENING LEGAL SUBMISSIONS ON BEHALF OF ORION NEW 

ZEALAND LIMITED 

INTRODUCTION 

1 These legal submissions are provided on behalf of Orion New 

Zealand Limited (Orion). 

2 Orion is a submitter (#2340) and further submitter (#2797) on 

Stage 2 of the proposed Christchurch Replacement District Plan 

(proposed District Plan). 

3 These legal submissions will briefly outline for the Panel the matters 

of interest to Orion in the context of the Chapter 12 hazardous 

substances and contaminated land proposal (the Proposal).  

4 Orion is calling evidence from: 

4.1 Mr John Scheele, in relation to planning; and 

4.2 Mr Shane Watson, to provide an overview of Orion’s use, 

handling and storage of hazardous substances.  

RELIEF SOUGHT 

5 Orion sought the following relief in the Proposal: 

5.1 Retention of Objective 12.1.1.2 and Policy 12.1.1.2.1 

regarding reverse sensitivity and the establishment of 

sensitive land uses in proximity to hazardous facilities; 

5.2 Amendment of rule 12.1.2.2.1 P6 to provide for fuel storage 

for emergency generators as a permitted activity; 

5.3 Amendment of note (9)(b) and (10)(n) in rule 12.1.2.3 to 

remove reference to ‘sites containing designated electricity 

substations’; 

5.4 Support for the Crown’s approach to hazardous substances 

and reliance on HSNO Act standards where relevant; and 

5.5 Inclusion of corridor protection for the separation of 

hazardous facilities from Orion’s strategic electricity 

distribution lines (made as part of a further submission on 

Transpower relief regarding the National Grid).  

6 Mr Watson has set out in his evidence the parts of Orion’s 

operations which require the use, storage, and handling of 

hazardous substances.   
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7 As outlined in Mr Scheele’s evidence, Orion’s sought relief was 

largely adopted in the evidence of Mr Blair dated 15 September 

2015.  Mr Scheele’s evidence records that the outstanding matter 

of the deletion of notes 9(b) and 10(n) had been settled during 

mediation on 25th November.  This was confirmed by Mr Blair in his 

rebuttal evidence dated 6 October 2015.   

8 Orion considers that the majority of its concerns have been 

addressed, and generally supports the Council’s position as at 6 

October 2015 (as contained in the rebuttal evidence of Mr Blair).   

CORRIDOR PROTECTION - SCOPE 

9 There is one outstanding matter, which relates to corridor protection 

for Orion’s strategic electricity distribution lines with respect to 

hazardous facilities.   

10 Transpower New Zealand Limited (Transpower) seeks a new non-

complying rule in 12.1.2.2.3 to provide for the protection of existing 

transmission lines from risks associated with the storage of 

hazardous substances (except where a hazardous facility is part of 

the National Grid).  Orion made a further submission seeking that 

this rule be extended (or an equivalent rule be included) to cover its 

strategic electricity distribution lines (Orion’s 66kv, 33kv and 11kv 

Heathcote to Lyttelton lines as outlined in the stage 1 evidence of 

Mr Watson and in Orion’s stage 2 submission).   Orion 

acknowledges that this raises an issue of scope prima facie similar 

to those considered in the Transport chapter stage 2 hearing.   

11 The argument made by Orion in legal submissions at the Transport 

hearing applies equally to the present chapter 12 hearing.  In simple 

terms, Orion did not make a primary submission as a part of stage 2 

relief seeking the relief now set out (due to an oversight in the 

process of drafting its submission).  

12 Against the above, Orion notes that it has now made submissions as 

a part of stage 3 seeking corridor protection for its strategic 

electricity distribution lines across all zones in the proposed District 

Plan (see paragraphs 26 and 27). Accordingly, while it omitted to 

provide a primary submission on the Transport Zone rules, there is 

still an underlying submission at play seeking corridor protection for 

Orion’s strategic assets.  Prior to turning to that underlying stage 3 

submission, these submissions briefly address the issue of scope 

generally.  

General powers as to scope 

13 Clause 13(2) of Canterbury Earthquake (Christchurch Replacement 

District Plan) Order 2014 provides that: 
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(2)  In making a decision on a proposal, the hearings panel— 

(a) may make any changes to the proposal that it considers 

appropriate: 

(b) is not limited to making changes within the scope of the 

submissions made on the proposal. 

 

14 Clearly, this clause allows the Panel to make any change it considers 

appropriate, regardless of whether or not the change was the 

subject of a submission.  The clause does however relate to “a 

proposal” – it therefore appears that any change would still need to 

be within the scope of the proposal as notified (more generally – as 

opposed to the particular submissions received). 

15 The issue of scope in the context of RMA plan preparation was 

considered by the High Court in Palmerston North City Council v 

Motor Machinists Ltd.1  While in a different context to the present 

issue (in the sense that Motor Machinists addressed the issue of 

whether a submission was within scope of a proposed plan change 

rather than a submission), the case does provide useful guidance on 

principles relating to when something is within scope of a notified 

proposal or not. 

16 However, in terms of discussing Motor Machinists it is also 

appropriate to emphasise that the Hearing Panel’s powers under 

clause 13(2) are broader than those of a ‘conventional’ RMA 

planning process.   Having made that acknowledgement, a 

discussion of Motor Machinists is still useful as it provides a ‘starting 

point’ with the High Court considering factors that might assist in 

determining whether something was within scope:2 

16.1 Whether the [change] is merely consequential or incidental;  

16.2 Whether the issue was addressed in the section 32 evaluation 

and report; 

16.3 How much the [change] alters the status quo brought about 

in the notified proposal; and 

16.4 Whether those directly affected are adequately informed of 

what is proposed and therefore have had the chance to 

participate in the process on the basis of the change.    

                                            
1  [2013] NZHC 1290.  Considered and applied previous case law on this issue 

including Clearwater Resort Ltd v Christchurch City Council AP34/02, 14 March 
2003; Halswater Holdings Ltd v Selwyn District Council (1999) 5 ELRNZ 192 
(EnvC); Option 5 Inc v Marlborough District Council  CIV-2009-4060144, 28 
September 2009.   

2  Paragraphs [76] to [83].  
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17 While Orion acknowledges that the current Chapter 12 proposal as 

notified did not directly include consideration of corridor protection 

for either Transpower’s National Grid assets, or Orion’s electricity 

distribution assets, Orion submits that nevertheless, the substantive 

issue of protection of important or high voltage electricity assets 

naturally derives from it.  To put that another way, it was a 

legitimate matter that might be raised in and expanded on in 

submissions and further submissions. 

18 Accordingly, amending the proposal to include a rule protecting 

Orion’s assets in this proposal (and for that matter Transpower’s 

assets) – or accepting a submission or further submission in respect 

of the same does not, Orion submits, constitute a change that is 

substantially out of scope of what was notified.      

19 The section 32 report prepared as part of this proposal does not 

contain any discussion or consideration of activities such as 

electricity transmission and distribution which may occur in the 

context of the hazardous substances and contaminated land 

chapter.  Accordingly, the section 32 report does not provide a great 

deal of assistance in respect of this scope issue – although it is 

respectfully submitted that is as much as anything a reflection of 

with wider District Plan review process (where only relatively limited 

section 32’s are being provided). 

20 Orion further notes that its primary submission sought the insertion 

of setbacks into various other stage 2 zone chapters.3  In respect of 

chapter 12 hazardous substances and contaminated land stage 2 

proposal, Orion respectfully submits that it is unlikely that any party 

has been denied the chance to participate in the process by virtue of 

either: 

20.1 the fact that corridor protection setbacks for Orion’s 

infrastructure were not included in the notified chapter 12 

Transport (part) stage 2 proposal; or  

20.2 the fact they were not the subject of submissions by Orion.   

21 Given the lack of prejudice, Orion considers that the Panel can 

reasonably use its powers under clause 13(2) to include setbacks for 

Orion’s assets in chapter 12.   

22 For completeness it is further noted that the Hearing Panel’s 

decision on the Temporary Activities hearing indicated that it does 

not consider there to be scope to introduce setbacks for Orion’s 

electricity distribution lines in the context where Orion did not make 

an original submission on the point but instead introduced the 

                                            
3  Submission number 1604.  
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requested relief via further submission.  The Panel’s reasoning for 

this was that the change requested would be more than minor 

because there is a reasonable prospect that the setbacks could have 

attracted submissions.   

23 However, Orion notes that the Panel stated that it was not 

concerned in principle with the concept of provisions that give 

corridor protection to Orion’s assets, it was concerned to ensure that 

such provisions were properly notified so that the public had a 

chance to make submissions on such provisions.4  

24 In this regard, it is submitted that Orion’s submissions on the stage 

3 proposal have effectively remedied any ‘defect’ (if there was one) 

as to the previous notification and submission process. 

Stage 3 submission 

25 Orion has made a general submission as part of its stage 3 

submission which seeks the inclusion of a suite of rules across all 

relevant zones and overlays to provide corridor protection for 

Orion’s strategic electricity distribution lines.5  Orion’s aim in making 

this general submission was to make it clear for submitters that it is 

seeking corridor protection across all zones in which its strategic 

electricity distribution lines are present.   Orion considers that this 

general submission gives sufficient notification of the relief that 

Orion is seeking across all relevant zones and that it will remedy any 

scope issues that may have arisen through the stage 1 and 2 

submission process.  

26 Orion maintains its view that corridor protection for its electricity 

distribution lines in the Transport Zone is necessary and appropriate 

and can be provided for via the use of the Panel’s power in clause 

13(2) of the Order in Council.  However, it acknowledges that 

should the Panel not accept the argument above, this issue may 

need to be resolved during the stage 3 hearings in the context of 

Orion’s general submission point.  

CONCLUSION 

27 Orion seeks that the Panel grant the relief sought in its submissions 

and further submissions, and as amended through evidence.  

                                            
4  Decision 9 Temporary Activities 6A, 6B and 6C, 3 September 2015, at [28] and 

[30].  

5  Stage 3 submission number 3720. 
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Dated:         13 October 2015 

 

_______________________________ 

JM Appleyard 

Counsel for Orion New Zealand Limited 


