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CLOSING SUBMISSIONS ON BEHALF OF LYTTELTON PORT 
COMPANY LIMITED 

May it please the Panel: 

INTRODUCTION 

1 These closing submissions are provided on behalf Lyttelton Port 
Company Limited (LPC) (submitter 2367 and further submitter 
2808) on Stage 2 – Chapter 12 – of the proposed Christchurch 
Replacement District Plan (proposed Plan). 

2 LPC has submitted and provided evidence in opposition to a number 
of aspects of the notified Chapter 12 including: 

2.1 The level of duplication existing between the proposed 
provisions of the Plan and the Hazardous Substances and New 
Organisms Act 1996 (HSNO Act) and its regulations; 

2.2 Proposed plan provisions on the transport of hazardous 
substances; 

2.3 The use of the term ‘residual risk’ instead of the more 
appropriate ‘acceptable risk’ in the proposed Plan; 

2.4 The interim overlay sought by the Oil Companies at Lyttelton. 

3 At the hearing, LPC called evidence in support of its submissions 
from: 

3.1 Mr Andrew Purves (planning); and 

3.2 Ms Jennifer Simpson (hazardous substances). 

4 LPC generally supports the revised Chapter 12 proposal agreed 
between the Crown and Christchurch City Council dated 
16 November 2015 (Revised Proposal). 

5 These submissions elaborate on or qualify that general support. 

6 LPC continues to oppose the Oil Companies’ request for an interim 
overlay at Lyttelton. 

DUPLICATION BETWEEN THE PROPOSALS AND THE HNSO 
ACT 

7 In LPC’s view, the Revised Proposal now recognises the appropriate 
role of hazardous substances regulation in a district plan.  That role 
reflects those played by regional plans, the HSNO Act, and 
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regulations made under that Act, and other laws.  In now being of 
appropriate scope, regulatory duplication is minimised. 

8 In particular, the: 

8.1 changes to notified Policies 12.1.1.1.1; 12.1.1.1.3;  Objective 
12.1.1.3; and Policy 12.1.1.1.3.1;  

8.2 deletion of (notified) Policies 12.1.1.1.2 and 12.1.1.1.4; and 

8.3 manner in which the term “residual risk” is used the Revised 
Proposal 

now deal appropriately with issues of duplicated regulation across 
the RMA, HSNO Act, and other regimes. 

9 In support of the general proposition that this “duplication” issue 
should be avoided, LPC draws the Panel’s attention to the recent 
introduction to Parliament of the Resource Legislation Amendment 
Bill (Bill).1 

10 The Bill removes the explicit function of regional councils and 
territorial authorities to manage hazardous substances so “to 
remove duplication between the RMA and the Hazardous Substances 
and New Organisms Act 1996.”2 

11 For these reasons, LPC supports the Revised Proposal on issues of 
avoiding regulatory duplication. 

PROVISIONS ON THE TRANSPORT OF HAZARDOUS 
SUBSTANCES 

12 This matter is a subset or case-study of the wider “duplication” 
issue.  As notified, Chapter 12 extended in many respects to the 
transport of hazardous substances – a matter dealt with 
comprehensively in other areas of the law. 

13 The Revised Proposal now appears effectively to leave the regulation 
of transport of hazardous substances to the internally-coherent 
regime contained in HNSO Act and Land Transport Act 1998 (LTA) 
and regulations made under each Act.3   

                                            
1  Resource Legislation Amendment Bill (2015 No 101-1). 
2  See the Explanatory Note to the Bill at p3, and, inter alia, clauses11 and 12. 
3  The Land Transport Rule: 2005 notes explicitly in its Objective that the Rule is 
deigned to align transport controls with regulations made under the Hazardous 
Substances and New Organisms Act 1996. 
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14 Stripping out transport matters is entirely appropriate.  LPC 
supports the Revised Proposal on its treatment of the transport of 
hazardous substances. 

USE OF THE TERMS “RESIDUAL RISK” AND “ACCEPTABLE 
RISK” 

15 LPC’s core issue with the use of the term “residual risk” in the 
notified version of Chapter 12 was that it was not clear whether or 
not that term was being used to represent a concept of “acceptable 
risk”.   

16 If it was, then too low a standard was applying in some controls – 
“residual” being used in a sense akin to “trivial” and representing a 
much lower standard than “acceptable”.  For example, notified 
Policy 12.1.1.1.1 could have been read to require the minimisation 
of even residual or trivial risks to human health and safety.  Such a 
policy would be, in LPC’s submission, practically untenable. 

17 LPC submits that the term acceptable risk should only be used to 
describe the risk attaching to an event of very low probability, such 
that the risks associated with that event are deemed, in light of the 
consequences of the event’s occurrence, to be “acceptable”. 

18 The term “residual risk” should not be used to denote that concept. 

19 Instead, the term residual risk should denote risks that are not 
already controlled by HNSO Act, LTA or through other laws.  This 
definition would render it appropriate to regulate those remaining 
matters – those “residual risks” in the district plan. 

20 “Residual Risks” are defined in the Revised Proposal, and that 
definition sits squarely in space outlined in paragraph 17, and not 
that of paragraph 19.  Accordingly, LPC supports the use of residual 
risk in the Revised Proposal. 

21 It follows that the usage of “acceptable risk” is now also 
appropriate.  The Revised proposal is replete with examples, but one 
combining the two terms is instructive.  Policy 12.1.1.1.1 – the 
effect of which is that any that policy will only apply to a facility 
using, storing, or disposing of hazardous substances if: 

21.1 the associated risks are not regulated by other laws (i.e. are 
residual risks); and 

21.2 those risks are deemed, separately, to be unacceptable. 

22 LPC generally supports the Revised Proposal on its treatment of the 
terms “residual risk” and “acceptable risk”. 
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23 However, in case of oversight, LPC submits that the Panel’s 
decisions version text should reflect the above analysis throughout.  

OVERLAY PROVISIONS 

Jurisdiction 
24 On 19 November 2015 the Minister for Earthquake Recovery 

gazetted the Lyttelton Port Recovery Plan. 

25 CCC through its witness, Mr Blair, CCC, submitted that the Panel do 
not have jurisdiction to include overlays at Lyttelton with respect to 
land which falls within the geographical boundaries of the Lyttelton 
Port Recovery Plan (the Port Recovery Plan).  The Oil Companies do 
not consider there is a jurisdictional bar to imposition of an overlay.   

26 LPC agrees with the Oil Companies’ submission with respect to 
jurisdiction.  While the Canterbury Earthquake legislation requires 
this Panel not to act inconsistently with the Port Recovery Plan this 
does not preclude this Panel from making decisions which relate to 
land within the geographical boundaries of the Port Recovery Plan 
provided they are not inconsistent with the Recovery Plan. 

27 Many other Chapters of the Replacement District Plan have 
provisions which relate to land within the geographical boundary of 
the Port Recovery Plan, e.g. Natural Hazards, Subdivision, Cultural 
and Heritage. 

28 In the Port Recovery Plan process, the Oil Companies initially 
pursued imposition of an overlay but by the end of that hearing had 
accepted that the issue of overlays should be dealt with in these 
replacement District Plan hearings, and they lodged a submission to 
this process shortly thereafter. 

29 Accordingly, LPC submits that there can be no serious argument 
that the Panel does not have jurisdiction to consider overlay matters 
in this hearing. 

Merits of overlay 
30 Through the Port Recovery Plan process the Oil Companies sought 

the imposition of an overlay at Lyttelton.  They proposed that within 
the overlay certain activities would be non-complying. 

31 After considerable frustration was expressed by the Chair of that 
Panel, Sir Graeme Panckhurst, regarding the fashion in which the 
issue had been raised by the Oil Companies and the lack of a 
quantitative risk analysis (QRA) as the evidential foundation for the 
imposition of an overlay the Oil Companies advised the Hearings 
Panel that they would pursue their relief seeking an overlay with 
respect to Lyttelton through the Replacement District Plan process 
instead. 
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32 Further, the Panel hearing the Recovery Plan noted that the issue of 
overlays would be pursued outside the Recovery Plan process but 
commented that the any overlay would only be appropriate if 
underpinned by a comprehensive qualitative risk assessment 
(QRA).4  

33 By the time the Oil Companies’ submission was heard by this Panel 
no QRA had been carried out by the Oil Companies and this Panel is 
therefore left with the same lack of information that the Port 
Recovery Panel had. 

34 Given the lack of a QRA it is submitted there is no evidential basis 
for the imposition of an overlay as sought by the Oil Companies and 
it needs to be pursued through a separate Plan Change process once 
a QRA has been prepared. 

Interim overlay 
35 Notwithstanding the above the Oil Companies are pursuing an 

“interim overlay” until such time as a QRA can be completed and a 
Plan Change process can occur.  They explain the need for an 
interim overlay on the basis of interim risk of a “sensitive activity” 
establishing within the area of the proposed overlay before such 
time as a QRA is prepared and a plan change process is completed.  

36 It should be noted that Mr Le Marquand’s evidence was that a cruise 
berth is not a sensitive activity so the mischief an interim overlay is 
aimed at is not the risk of LPC lodging an application for resource 
consent for a cruise berth at Naval Point. 

37 Under cross examination of Mr Le Marquand it became evident that 
the interim risk is de minimis as demonstrated by the following: 

37.1 the Buncefield event which the Oil Companies allege has 
triggered awareness of a need for overlays occurred a decade 
ago.  However, that incident has not resulted in the Oil 
Companies taking steps to establish interim overlay in 
relation to any other facility in New Zealand; 

37.2 an interim overlay would be a situation unique to the 
Replacement District Plan as no other District Plan has an 
interim overlay despite Buncefield occurring a decade ago; 

37.3 the majority of land where the interim overlay would “bite” is 
land owned by LPC or CCC; 

37.4 with respect to the land owned by LPC the activities which can 
take place are those falling within the definition of “Port 

                                            
4  See the LPRP Panel’s recommendations at 10.23 and 10.24 and “Action 11” in re 
QRA’s (those extracts attached as Appendix 2) 



  6

 

 

100165314/777104.1 

activities” now part of the Replacement District Plan by virtue 
of the Gazette notice of 19 November 2015; 

37.5 under the definition of port activities, most of the sensitive 
activities Mr Le Marquand is concerned about could not occur 
on LPC or CCC owned land.  For example, the phrase “Port 
activities” does not cover residential units or preschools;  and 

37.6 at the end of cross examination it appeared that the interim 
risk that Mr Le Marquand was concerned about was the 
establishment of a caretaker’s residential unit between the 
date of release of this decision during 2016 and when the 
QRA is prepared under the direction of the Port Recovery Plan 
within the next nine months and a Plan Change is 
subsequently undertaken. 

38 In summary LPC’s position is that the interim risk of the 
establishment of a caretaker’s unit within a very short window of 
time is not sufficient to justify the imposition of an interim overlay in 
which certain activities would have non-complying status without 
the evidential foundation of a QRA. 

39 The absence of an interim overlay at Lyttelton in the revised 
proposal is therefore entirely appropriate.  The Oil Companies’ relief 
should be rejected. 

40 LPC takes no position on an interim overlay at Woolston, imposed 
through Policy 12.1.1.2.2 of the Revised Proposal, but records that if 
an overlay is to be imposed, those provisions are acceptable. 

 

Dated:  8 December 2015 

 

 

_______________________________ 
JM Appleyard  
Counsel for Lyttelton Port Company Limited 


