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STATEMENT OF EVIDENCE OF ANDREW PURVES 

INTRODUCTION 

1 My name is Andrew Mark Purves.  I am a planning consultant on my 
own account.   

2 I hold the qualification of degree of Master of Science with First 
Class Honours.   I have been employed in the practise of Planning 
and Resource Management for 23 years. I am a full member of the 
New Zealand Planning Institute. 

3 I am presenting my fourth brief of evidence to the Panel on behalf 
of the Lyttelton Port Company Limited (LPC).  

4 This evidence is on Proposal 12 (Hazardous Substances and 
Contaminated Land) although my evidence is limited to those 
provisions on hazardous substances.  

5 Ms Jenny Simpson, a senior environmental engineer at Tonkin and 
Taylor, has also prepared evidence on behalf of LPC.  I rely on her 
evidence. 

6 I also rely on the previous evidence of Mr Mike Copeland, an 
economist, who produced evidence on the strategic and economic 
importance of LPC to Christchurch, Canterbury and the South 
Island. 

7 In preparing this evidence I have read the evidence prepared by: 

• Mr Scott Blair, a senior planner for CCC; and 

• Mr Norbet Schaffoener, an environmental consultant, who 
prepared evidence on behalf of CCC. 
 

8 I have also read the Expert Conferencing Statement, dated 9 
September 2015. 

9 I have reviewed the code of conduct for expert witnesses contained 
in Environment Court Practice Note (2014).  I have complied with it 
in preparing my evidence. I confirm that the issues addressed in this 
statement of evidence are within my area of expertise. I have not 
omitted to consider material facts known to me that might alter or 
detract from the opinions expressed. 

SCOPE OF EVIDENCE 

10 My evidence addresses three matters under contention.  These are: 
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10.1 The degree of redundancy of the Proposal 12 provisions 
because of duplication with other legislation, and in particular 
the Hazardous Substances and New Organisms Act, 1996 
(HSNO Act);  

10.2 The use of words “residual risk” in the objectives and policies; 
and  

10.3 How Proposal 12 should address reverse sensitivity effects on 
hazardous facilities, including bulk fuel storage facilities. 

11 Under the umbrella of the first issue ‘duplication with other 
legislation’ I discuss and make recommendations on:  

11.1 Deletion or changes to Policies 12.1.1.1.1 – 4, Objective 
12.1.1.3 and Policy 12.1.1.3.1;  

11.2 The management of hazardous substances in the Industrial 
Zones and in transit depots; and 

11.3  Introductory Rule 12.1.2.1. 

12 I next discuss the issue of residual risk although my 
recommendations to delete references to the term are incorporated 
into the changes recommended under the first issue. 

13 Under the final issue of reverse sensitivity I discuss and make 
recommendations on:  

13.1 Objective 12.1.1.3 and Policy 12.1.1.3.1;   

13.2 The introduction provisions applying to Naval Point and 
Woolston. 

14 Ms Simpson’s evidence focuses on the proposed rules in Proposal 
12 but her analysis has implications on the appropriateness of the 
proposed policies as a consequence.  

SUMMARY OF EVIDENCE 

15 Proposal 12 requires further work to ensure that the provisions do 
not overlap with other legislation and in particular the HSNO Act.  I 
have recommended in my evidence better targeting and refinement 
of the policies to address legislative overlap and otherwise provide 
more focus to policies generally.  

16 The consequence of the changes proposed in my evidence is that 
Proposal 12 focuses on two issues: the appropriate location of 
hazardous facilities and on the issue of reverse sensitivity.     
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17 I consider the inclusion of the words “residual risk” in the objectives 
and policies is both inappropriate and unnecessary and the 
reference to “acceptable risk” adequately addresses the issue of 
risk. 

18 I agree that there needs to be an objective and policy on the 
management of reverse sensitivity effects but I consider the 
wording could be better targeted to avoiding the exposure of new 
sensitive activities to an unacceptable risk which could generate 
reverse sensitivity effects. 

19 I consider the overlays and associated rules proposed by the Oil 
Companies would be better dealt with in a comprehensive plan 
change process that includes the necessary QRAs. 

ISSUE 1 - DUPLICATION WITH OTHER LEGISLATION  

20 LPC’s submission seeks that the use, storage, transport or disposal 
of hazardous substances in the Industrial Zones be permitted 
provided that such facilities comply with the Hazardous Substances 
and New Organisms Act 1996.  LPC also sought the deletion or a 
more targeted approach to the transportation of hazardous 
substances generally.     

21 LPC lodged further submissions that supported the Crown’s 
submissions seeking the deletion of Policy 12.1.1.2 (Design, 
construction and management of hazardous facilities), Policy 
12.1.1.3 (Identification and assessment of individual and cumulative 
effects of hazardous facilities) and Policy 12.1.1.1.4 (Transport of 
Hazardous Substances).  The Crown considered that the HSNO Act 
controls the matters addressed in these policies. 

22 LPC also lodged a further submission supporting the Oil Companies’ 
submission seeking to amend the definition of hazardous facilities 
but sought that the reference to a port precinct be replaced and 
instead reference be made to the temporary storage, handling and 
transit of national or international cargo containers designed for 
carriage in a container ship up to a maximum of 72 hours on a site. 
 
Assessment of Policies 12.1.1.1.1 – 12.1.1.1.3   

23 Section 2 of Ms Simpson’s evidence and page 5 of the Expert 
Conferencing Statement sets out her position on the issue of 
duplication with the HSNO Act.  The key point I took from her 
evidence is that the HSNO Act manages risk to acceptable levels 
within the site of a hazardous facility but fails to take into account 
the context of the surrounding landuses and the environment.  In 
other words a facility may pose an acceptable risk in an industrial 
setting but not if it was located, for example, next to a church or 
school (paragraphs 18 and 19). 
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24 I agree with the Crown that Policies 12.1.1.1.2 and Policy 12.1.1.1.3 
can be deleted.   Policies 12.1.1.1.2 could be deleted because I 
understand that site specific matters such as internal design are 
adequately addressed by the HSNO Act.  Policy 1.1.1.3 can be 
deleted and the matter of cumulative effects as it applies to 
locational aspects of hazardous facilities can be incorporated into 
Policy 12.1.1.1.1.   

25 Although LPC did not submit on this matter, it is also unclear to me 
why a separate objective and policy is needed on the risk to the 
natural environment or from natural hazards.  In my opinion, these 
issues fall within the scope of Objective 12.1.1.1 and therefore can 
be consolidated into Policy 12.1.1.1.1.  This would mean Proposal 12 
would be simplified down to two matters: the appropriate location of 
new hazardous facilities and reverse sensitivity effects.  

26 I now discuss Policy 12.1.1.1.1.  In my view the red line version of 
Policy 12.1.1.1.1 is confusing because: 

26.1 It refers to “risk” and “effects” interchangeably; 

26.2 It unnecessarily refers to strategic infrastructure; and 

26.3 It continues to refer to “residual risk.” 

27 Section 3 of Ms Simpson’s evidence sets out what the Proposal 12 
rules regulate, i.e.:   

27.1 People and property being exposed to a physical hazard in the 
event of a fire or explosion; 

27.2 People being exposed to health hazards, noting Ms Simpson 
states that the area of interest is from acute rather than 
chronic effects; and 

27.3 Environmental hazards such as the proximity to a 
watercourse or sensitive aquifer and ability to contain any 
potential spills, noting Ms Simpson states that the HSNO Act 
addresses containment issues.  

28 Given the rules are dealing with matters of risk, I consider in this 
instance the word risk should be used in Policy 12.1.1.1.1 because it 
has a more precise meaning than the word effect.   

29 The reference to strategic infrastructure has been introduced in 
response to a submission from Transpower NZ Ltd (Transpower).  
Transpower considers that there may be a risk to strategic 
infrastructure.   It is unclear to me exactly what these risks are and 
in fact some strategic infrastructure such as the port and airport 
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contain hazardous facilities.  In my view the issue that will dictate 
the acceptability of a facility’s location will invariably be the 
proximity to sensitive activities or perhaps occasionally a natural 
feature.  Although it seems unnecessary, reference to strategic 
infrastructure or more specifically to Transpower infrastructure could 
be added to the clauses of Policy 12.1.1.1.1 set out below.  

30 On the basis of the foregoing discussion1 I recommend that Policies 
12.1.1.1.2 and 3 be deleted and Policy 12.1.1.1.1 be amended 
along the lines of the following: 

“12.1.1.1.1 New hazardous facilities shall be located in appropriate 
sites, having particular regard to: 

a. The purpose of the zone within which the facility is 
to be located;  

b. Whether the risk posed to sensitive activities, 
which reside within the zone that the facility  is to 
be located or other nearby zones, is acceptable; 

c. Whether the risk posed to the natural 
environment that has particular sensitivity, such 
as a watercourse or aquifer used for water supply 
purposes, is acceptable; 

d. The potential for cumulative effects associated 
with other hazardous facilities in proximity to the 
proposed site; and  

e. The vulnerability of a hazardous facility to natural 
hazards.”     

31 In preparing this policy I note that the definition of sensitive 
activities in the pCRDP now includes those activities sensitive to 
hazardous facilities. 

Assessment of Policy 12.1.1.1.4   

32 Ms Simpson and Mr Schaffoener recommend that Proposal 12 
continue to manage the transportation of hazardous substances 
although they state it should be limited to the management of 
transport routes, times and frequencies associated with the 
transport of hazardous substances to and from hazardous facilities. 

33 I remain unconvinced that policies and rules on this matter are 
required for three reasons: 

                                            
1  Noting that I discuss the issue of residual effects later in my evidence.  
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33.1 First, most if not all Industrial Zones have arterial roads close 
by and therefore most transport operators would leave a site 
and drive to that arterial.  In other words, I suspect the risk 
of drivers using routes through residential areas is low;   

33.2 Second, all routes will inevitably have sensitive activities 
adjoining it and so any potential decision on a route is likely 
to be somewhat arbitrary.  For example, a major arterial such 
as Brougham Street has adjoining residential housing for 
significant lengths of it; and 

33.3 Third, it would be difficult to enforce conditions of consent on 
these matters, particularly over a longer period of time. 

34 I believe it would be beneficial if those supporting the policy provide 
the Panel with further evidence on: 

34.1 Concrete examples of where such conditions have been 
introduced and the reasons why, and how they have been 
enforced over time; and 

34.2 Whether the categories of hazardous substances and the 
associated thresholds for control contained in the Hazardous 
Facilities Activity Status Table (AST) equally apply to the 
transportation of hazardous substances as they do for the 
appropriateness of the site in terms of the use, storage and 
disposal of hazardous substances. 

35 If the Panel are of a mind to introduce the policies and rules on the 
transportation of hazardous substances then I recommend Policy 
12.1.1.1.4 be further targeted along the lines of: 

 “12.1.1.1.4 New hazardous facilities which involve significant 
quantities of hazardous substances being transported to 
and from a facility shall be assessed to determine whether 
any transport routes, times or frequency of movements 
need to be specified during the operation of the facility as 
a means to manage risk.” 

 The management of hazardous substances in the Industrial 
Zones, including the temporary transiting of hazardous 
substances   

36 Ms Simpson would support the rules permitting the use, storage, 
transportation and disposal of hazardous substances in the 
Industrial Zones providing a number of caveats are met (paragraphs 
49-50).  I do not think all of the Industrial Zones in Christchurch, 
including the Industrial Heavy Zones, could meet all of the listed 
caveats.  Therefore, I accept that there will need to be rules 
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applying to these zones.  The thresholds that apply to the Industrial 
Zones is an evidential matter for the experts on the management of 
hazardous substances.    

37 However, Ms Simpson considers that the rule need not apply to 
transit depots.  She notes that the risk posed by hazardous 
substances in packages that remain unopened and stored in 
shipping contains is low and is addressed in the HSNO Act.  I note 
an exemption in the manner sought by LPC is contained in the 
operative Banks Peninsula District Plan and in the Draft Lyttelton 
Port Recovery Plan currently with the Minister.  

38 At present no hazardous substances transit through the inland port 
at Woolston (called CityDepot).  However, it is important that 
CityDepot retain its ability to be able handle containers with 
hazardous substances should the circumstances of the port’s 
operation change.  I therefore recommend it be provided as a 
permitted activity as follows: 

Activity Activity Specific Standard 

P10 The temporary storage, handling and transit of 
national or international cargo containers 
designed for carriage in a container ship up to 
a maximum of 72 hours on a site. 

Nil. 

  

39 The alternative could be to expand the rule to include all transit 
depots although an appropriate definition of the same will need to 
be advanced. 

Assessment of Rule 12.1.2.1 General Provisions 

40 The red line version of Proposal 12 has amended Rule 12.1.2.1 in an 
attempt to provide direction on the issue of duplication with other 
legislation.  However in my view the phraseology of the last part of 
rule resembles a policy.   

41 The appropriate degree of control (in the context of legislative 
overlap) in my opinion more properly forms part of the s32 
evaluation in terms of the costs and benefits of including the various 
categories and thresholds of hazardous substances in the AST.   

42 The matters raised in the redline version rule could be adapted for a 
policy although I consider that should be unnecessary if Policy 
12.1.1.1.1 implicitly takes the matter into account. 
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ISSUE 2 - RESIDUAL RISK 

43 LPC also supported submissions from the Oil Companies that 
opposed the concept of residual risk being included in the Policies 
12.1.1.1 (Location of new hazardous facilities) and Objective 
12.1.1.3 (Acceptable residual and natural hazard risks).  The reason 
for the submission from the Oil Companies is that the reference to 
residual risk means that policies effectively require all risks 
associated with hazardous substances to be avoided, remedied or 
mitigated which fails to recognise the concept of “acceptable risk.”  

44 I agree with the Oil Companies’ submission.  Paragraph 18 of Ms 
Simpson’s evidence explains whether a level of risk is acceptable 
or not depends on type of activities and the number of people of 
people potentially exposed to a facility.   

45 The report by Sherpa Consulting (attached to the Oil Companies’ 
submission) sets out in detail how risk is to be calculated.  The 
important point is that the guidelines determine what level of risk is 
deemed acceptable.2  In other words, this does not mean there is no 
risk of a person being injured or killed or property being damaged 
rather whether this risk is acceptable.  The residual risk or ‘left-over’ 
risk is a very low figure in probabilistic terms.3    

46 If the policies are referring to acceptable risk then in my opinion the 
reference to residual risk is both redundant and confusing.   

ISSUE 3 – REVERSE SENSITIVITY  

47 The Oil Companies and Liquigas seek objectives and policies, 
overlays and rules to manage reverse sensitivity effects for bulk fuel 
storage depots at Naval Point, Lyttelton and at Woolston.  LPC 
opposed the provisions sought by the Oil Companies and Liquigas, 
although supported the amendments sought by Liquigas to 
Objective 12.1.1.2 subject to further amendments and also 
consequential amendments to Policy 12.1.1.2.1. 

Objective 12.1.1.2 and Policy 12.1.1.2.1  

48 The red line version has amended the objective by adding the word 
risk, as follows:   

 “Sensitive activities are established at suitable locations to minimise risk 
and reverse sensitivity effects on established hazardous facilities.”  

                                            
2  I.e. the New South Wales Hazardous Industry Planning Advisory Paper No 4.  

Risk Criteria for Land Use Safety Planning, January 2011. 
3  The individual fatality risk associated with residential development is 1 x 10-6 for 

example. 
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49 In my view this amendment is confusing.  The physical risk is not on 
the established hazardous facility. Rather it is on the sensitive 
activities being located in proximity to a hazardous facility, such that 
they are exposed to an unacceptable risk from a potential 
flammable incident for example. This then results in an actual or 
potential reverse sensitivity effect.  I prefer an objective along the 
lines of following: 

 “Sensitive activities locating in proximity to major hazardous facilities are 
not exposed to unacceptable risk to, so as to avoid any associated 
reverse sensitivity effects on such facilities.”  

50 I am opposed to the red line version of Policy 12.1.1.2.1 
(Establishment of sensitive land use activities).  Clause (a.)(i.) for 
example effectively puts a veto in place for a hazardous facility that 
is considered strategic infrastructure, irrespective of whether the 
risk of exposure is acceptable.  Such a policy veto on another 
activity needs to be linked to an established reserve sensitivity 
effect.   This policy could effectively veto the option for a cruise 
berth at Naval Point which I will discuss further below.  

51 Clause (a.)(ii.) in summary is stating that the establishment of a 
sensitive activity in proximity to a hazardous facility can only occur 
provided there is only the potential for a minimal constraint on the 
facility.  The clause is again decoupling the issue of exposure to 
unacceptable risk and the potential for reverse sensitivity effects 
associated with this risk.   

52 Proposal 12 concerns the use, storage, transport or disposal of 
hazardous substances in a hazardous facility.  Any other matters 
that could cause reverse sensitivity effects, such as amenity-related 
matters, which are not connected to the management of the 
hazardous substances4 are dealt with elsewhere in the pCRDP.  For 
example, Policy 16.1.1.4 (Activities in the Industrial Zones) of 
Proposal 16 addresses the establishment of non-industrial activities 
in industrial areas.    

53 In my opinion the policy should better targeted, as follows or 
similar:  

“Avoid sensitive activities in locations where they would be exposed to 
unacceptable risks from major hazardous facilities and as a consequence 
could cause reverse sensitivity effects.  This includes any area that has 
been identified for future potential development of the facility.” 

54 I have introduced the term “major hazardous facilities” because the 
experts on the management of hazardous substances agreed that 

                                            
4  To my knowledge there been no evidence on such matters. 
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an overlay (and rules on sensitive activities) should only apply to 
major facilities.5   

Provisions applying to Naval Point and Woolston 

55 In discussing this issue I first provide some background.  The issue 
gained prominence, including in the media, during the hearing on 
the preliminary draft Lyttelton Port Recovery Plan (LPRP) in June of 
this year.  The Oil Companies opposed the development of a Cruise 
Berth off Naval Point.  They considered that cruise ship passengers 
and associated people serving the berth would be exposed to an 
unacceptable risk from bulk fuel supply depot at Naval Point.   

56 The Oil Companies’ submission on the LPRP included objectives, 
policies and an overlay with associated rules in reflection of the 
above.6  After the hearing was completed, the Oil Companies 
clarified their submission and stated that a Quantitative Risk 
Assessment (QRA) would need to be completed to determine 
whether a cruise ship terminal at Naval Point was appropriate.  This 
clarification was provided on the same day as the Oil Companies 
lodged their submission on Proposal 12. 7 They also stated that: 

56.1 On the basis that the Specific Purpose (Lyttelton Port) Zone 
continues to not provide for sensitive activities then the 
pCRDP process could be used to address the issues relating to 
sensitive activities that are otherwise provided for in Open 
Spaces zones of the Naval Point Area; and 

56.2 They would pursue “Emergency Planning Overlays” with 
requirements for Site Emergency Management Plans and a 
“Building Design Overlays” with requirements on buildings in 
the pCRDP submission process.    

57 As a result of the issues raised by the Oil Companies, the 
Recommendations of the Hearing Panel (appended to my evidence 
as Attachment A) included: 

57.1 The introduction of a policy in the Regional Coastal 
Environment Plan and in the Specific Purpose (Lyttelton Port) 
Zone. The latter states the following: 

“21.8.1.1.5 Policy - Cruise Berth at Naval Point 
a. Ensure that the development of a cruise ship berth: 
i.  occurs at a location where cruise ship passengers and 

crew are not  exposed to unacceptable risk from Port 

                                            
5  Page 8 of the Expert Conferencing Statement. 
6  Dated 11 May 2015. 
7  15 June 2015. 
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Activities, including the hazardous facilities located within 
the Bulk Liquids Storage Area; and 

ii. does not hinder the efficient and safe operation of Port 
Activities, including the hazardous facilities located within 
the Bulk Liquids Storage Area.” 

 
57.2 The introduction of an Action:  

  “10.26 In consideration of the above, the Panel recommends  

i. That the recovery plan is amended to remove the 
planning framework that provides for the 
development of a cruise ship berth at Naval Point.  

ii. That Action 11 is expanded to provide:  

The Christchurch City Council, as a matter of urgency, 
takes the lead in defining the scope of, and in 
commissioning, a Quantitative Risk Assessment of the Oil 
Companies’ Storage facility at Naval Point as a precursor 
to an urgent review of land use planning controls for the 
Naval Point area.  

10.27 Because of the wide ranging and diverse activities in the 
Naval Point area, the Panel also recommends that the 
commissioning of the QRA includes a  requirement for 
consultation with all affected parties to ensure that all 
interests are reflected in the study’s outcomes.”  

58 No QRA for Naval Point has yet been completed (whether under the 
LPRP action or in contemplation of the pCRPD process), and nor will 
one be completed before decisions are released on Proposal 12.  
Parties have not yet met to even begin the formal scoping of the 
QRA. 

59 Ms Simpson and Mr Schaffoener oppose the imposition of a risk 
overlay on the basis there is no up-to-date QRA available to 
determine the appropriate extent of the overlay and any associated 
controls.  They state that ideally the methodology behind QRAs at 
Naval Point and at Woolston should be same or at least comparable.  
These views are consistent with those of the Panel that heard the 
LPRP. 

60 It appears all the experts on the management of hazardous 
substances agreed that a QRA is the best is the best way to develop 
an overlay (although Ms Jenny Polich from Sherpa Consulting 
suggested that an overlay based on an industry guidance / 



  13

 

 

100165314/753501.1 

consequence based approach, based on other jurisdictions is also 
possible given the time to prepare a QRA).8 

61 In my opinion this issue would be better dealt with through a 
comprehensive plan change process at a later date, once QRAs have 
been completed.9 This would enable consultation with all affected 
parties to ensure that all interests are reflected in the study’s 
outcomes as pointed out by the Panel hearing the LPRP.  As Ms 
Simpson notes that these bulk fuel supply facilities have been in 
existence for many years and there have been no injuries or loss of 
life, or damage to other property, as consequence of an accident.  
Furthermore, I consider there is a low risk of sensitive activities 
establishing in the zones covered by the proposed overlays 
submitted by the Oil Companies. 

62 Finally, one of the reasons Mr Blair rejects the proposed overlays is 
because much of it includes the Specific Purpose (Lyttelton Port) 
Zone and he considers that means it is outside the jurisdiction of 
Proposal 12.10  I understand that this position is incorrect, and will 
be discussed in the legal submissions provided on behalf of LPC. My 
evidence has therefore proceeded on the basis that the overlay 
within the Specific Purpose (Lyttelton Port) Zone is within the scope 
of this hearing.  

Interim overlays 
63 If the Panel is, however, of a mind to introduce a sort of ‘interim’ 

overlay then I discuss the appropriateness of the rules.  In doing so 
I have assumed that the proposed rules are to apply to the Specific 
Purpose (Lyttelton Port) Zone.  The Oil Companies’ position with 
respect to sensitive activities is not entirely clear although the 
proposed overlays include the Port Zone.  

64 Four overlays are proposed: two at Naval Point and two at 
Woolston.  As mentioned earlier, the first overlay is called 
Emergency Planning Overlay and the second is called a Building 
Design Overlay. 

65 Two rules are proposed for the Emergency Planning Overlay.  The 
first seeks that any new building or alteration or change of use 
within a building be permitted subject to the preparation of a Site 
Emergency Management Plan (SEMP).  A template outlining the 
contents of a SEMP is sought to be included in the pCRDP by the Oil 
Companies.   

                                            
8  Page 8 of the Expert Conferencing Statement. 
9  Presumably this would be a private plan process initiated by the Oil Companies 

and Liquigas 
10  This was also the position taken by Mr Schaffoener at expert conferencing.  



  14

 

 

100165314/753501.1 

66 I note that all experts on the management of hazardous substances 
agreed that the SEMP template does not need to be included into 
the District Plan.11  This is consistent with LPC’s further submission 
which concluded that it would be more appropriate that the Oil 
Companies consult with neighbours to inform them of the risk and 
develop the SEMP as a separate exercise.   

67 The second rule proposes sensitive activities being listed as non-
complying activities.  In my opinion it is unreasonable to classify 
sensitive activities as a non-complying activity without having 
prepared a QRA. 

68 In my view if the overlay were to be adopted, then I consider 
sensitive activities should preferably be classified as restricted 
discretionary activities.  This would enable the Council to reserve 
discretion over the issues that need to be addressed and provides 
further direction for readers of the Plan, and would enable the Oil 
Companies to be the sole affected party.  The other alternative is to 
classify sensitive activities as full discretionary but include 
assessment matters to provide further guidance.   

69 There is one rule proposed for the Building Design Overlay.  It 
proposes that any new building or alternation of the building be 
permitted subject to the building designer providing a statement to 
the effect that the building has considered mitigation measures to 
reduce the risk of injury to occupants from an emergency flammable 
event.  In my opinion there are two problems with this approach: 

69.1 First, the Council will be put in the position of having to 
decide whether the statement by the building designer is 
satisfactory; and  

69.2 Second, the building designer is taking on the liability that the 
building design is appropriate.12  

70 In my view a controlled activity rule would be more appropriate with 
the Oil Companies or one of the nominated companies being 
identified as the sole affected party.  This would place at least some 
onus on the Oil Companies to sign-off on whether the proposed 
building design and associated car parking etc. is appropriate.  Any 
such rule would also need to exclude shipping containers. 

MEDIATION 

71 I attended mediation on the 25th September.  I understood that it 
was unlikely any changes to objectives or policies would be 

                                            
11 Pages 8 and 9 of the Expert Conferencing Statement 
12  The absence of a QRA must make this more difficult.  
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considered by Council until rebuttal given the time constraints and 
attempts to address other issues such as the definition of a 
hazardous facility.  That said, I agreed to forward the changes 
contained in this evidence, noting that I was involved in another 
commitment during the following week.  

 

Dated:  30 September 2015 

 
 

 

Andrew Mark Purves  
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ATTACHMENT A: Recommendations of the Hearing Panel on the 
Preliminary Draft Lyttelton Port Recovery Plan 
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1. The Preliminary Draft Plan 

The Minister’s Direction 

1.1 On 18 June 2014 the Honourable Gerry Brownlee, Minister for Canterbury 

Earthquake Recovery, directed the development of a Lyttelton Port Recovery Plan. A 

copy of the gazette notice is appendix “A” to this report. Pursuant to section 16 (4) of 

the Canterbury Earthquake Recovery Act 2011 (CER Act) the Minister set out a 

process for the development of the Plan. Such process envisaged a number of 

discrete steps: 

 The provision by the Lyttelton Port Company Ltd (LPC) of all necessary 

information to the Canterbury Regional Council (hereafter ECan) to enable the 

preparation of a preliminary draft Plan. 

 Consultation by LPC with relevant communities and interested persons to 

obtain feedback on its recovery proposals, including with Te Rūnanga o Ngāi 

Tahu. 

 The preparation by ECan, following consultation with the Christchurch City 

Council (CCC), Selwyn and Waimakariri District Councils, Te Rūnanga o Ngāi 

Tahu, the New Zealand Transport Agency (NZTA), Department of Conservation 

(DOC) and Canterbury Earthquake Recovery Authority (CERA), of a 

preliminary draft Plan. 

 The appointment of a hearing Panel (the Panel) to conduct public hearings on 

the preliminary draft Plan and provide non-binding recommendations to ECan 

for its consideration. 

 The preparation and provision to the Minister by ECan of a draft Plan. 

 Public notification of the draft Plan and the receipt of written comments from the 

public before the Minister decides whether to approve and promulgate the Plan. 

1.2 The initial steps in the development process were subject to time limits, being four 

months for LPC to provide all necessary information on its recovery proposals and 

nine months (from actual receipt of the necessary information) for ECan to prepare a 

preliminary draft Plan. ECan has resolved to provide the draft Plan to the Minister by 

14 August 2015. 

The Public Hearings 

1.3 ECan appointed a three member panel to conduct the hearings on its behalf, being 

Sir Graham Panckhurst as chair, and members Peter Atkinson and Tim Vial. Brief 

biographies for the Panel members are contained in appendix “B.” 

1.4 The Panel members were independent in that they had no involvement in the 

preparation of the preliminary draft Plan prior to its notification on 11 April 2015. 

1.5 Twenty working days were provided for the filing of written submission and evidence 

in response to the contents of the preliminary draft Plan. A total of 277 submissions 

were received. A list of the submitters is appendix “C” to this report. 

1.6 The Panel issued a guidance notice entitled “Submissions and Hearing Plan” to 

assist intending submitters. The notice signalled the Panel’s intention to convene a 

pre-hearing conference after the closure date for the receipt of submissions. The pre-

hearing conference was held on 21 May 2015 at the Naval Point Club in Lyttelton. 
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Submitters provided availability details and a time estimate which enabled a hearing 

plan to be prepared and circulated. 

1.7 The hearings commenced on 2 June and occupied six full days to 10 June 2015. The 

hearings were at the Naval Point Club, save for 5 June when the Panel sat at the 

Rāpaki Marae to hear evidence and submissions from Te Rūnanga o Ngāi Tahu, Te 

Hapū o Ngāti Wheke and Te Rūnanga o Koukourārata. In all a total of 61 submitters 

were heard in support of their earlier written submission. The submitters heard in 

person are identified as such in appendix “C.” 

1.8 At the pre-hearing conference the Panel explained that reply or rebuttal evidence / 

submissions would not be permitted as of right. However, where the principles of 

natural justice required it the Panel would grant leave on application being made, and 

permit a right of reply in relation to specific items. In the event ECan and LPC were 

the only parties who sought leave. Both applications were granted. We note that the 

ECan officers responsible for preparing the preliminary draft Plan were the first party 

heard on 2 June, followed by LPC. An ECan officers report responded to many of the 

points raised in the submissions by signalling support for some suggestions while 

explaining why other suggestions were unworkable or not favoured. Likewise LPC 

addressed evidence which responded to a wide range of matters raised in the 

submission process. It was not unsurprising that ECan and LPC sought a right of 

reply to respond to further matters raised in the course of the hearings. The reply 

hearing on 12 June 2015 was limited to about a half day. 

1.9 The Minister’s direction required that the public hearings not include cross-

examination (rather that questioning was confined to Panel members), that 

unnecessary formality was avoided and that generally the hearings were to be 

conducted with an eye to the need for a focused, timely and expeditious recovery. 

Throughout we endeavoured to meet these requirements. 

2. The Approach of the Hearing Panel 

The Consultation Processes 

2.1 The Minister’s Direction required LPC to  consult with affected communities, 

interested parties, stakeholders (see paragraph 1.1, third bullet point) and Te 

Rūnanga o Ngāi Tahu. Both LPC and ECan were directed to ensure that public 

information relevant to the preparation of the recovery plan was, and remained, 

“freely and easily available.” ECan was likewise required to consult with the named 

stakeholders and with the public, particularly in the build-up to and context of the 

public hearings. 

2.2 LPC engaged a consultant who organised a consultation programme during the 

information provision phase. The consultant provided a consultation report dated 13 

November 2014. From this it is evident that a strategy was adopted to firstly identify 

interested or affected entities, groups and individuals. Different methods of 

consultation were then used to engage with those identified. The primary method was 

a website, but in addition workshops, meetings, paid media advertising, Port tours 

and “Port Talk” (an information centre in London St manned at designated times by 
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LPC over a three month period) were also used. The consultant’s report summarised 

the responses/submissions received in relation to the various recovery proposals. 

2.3 ECan similarly ran a consultation campaign which included a series of initial 

engagement meetings with organisations in the Harbour Basin in February 2015, 

followed by public meetings in April 2015 and general publicity and reporting using 

newspaper advertising, community newsletters and social media. After notification of 

the preliminary draft there were further public meetings and a PORTacabin in London 

St was manned on Thursdays (4 hours), and to coincide with the Saturday market (2 

½ hours), over the month while submissions were awaited. Throughout, ECan’s 

principal point of contact with the public was a designated website containing a wide 

range of relevant information. 

2.4 The number, coverage and content of the submissions received indicated to the 

Panel that consultation in relation to the recovery plan had been effective. We saw 

this as relevant in two respects to the approach we should adopt in making 

recommendations to ECan. Firstly, we considered it unnecessary to consider aspects 

of the preliminary draft Plan not raised in the course of the hearings, if indeed there 

was any aspect not covered in submissions. Secondly, we think it appropriate to 

proceed on the basis that a case for change should be made out before a change to 

an aspect of the plan was recommended. The detailed processes prescribed and 

followed in the development of the plan, including the consultation components, 

result in our being satisfied that a “case for change” approach is the proper course to 

adopt. 

The Report Format 

2.5 The report is divided into parts by reference to specific areas or topics of concern 

highlighted in the submissions. These are: 

 Whakaraupō Harbour Management 

 The Te Awaparahi Bay reclamation 

 Dredging and spoil deposition 

 The Dampier Bay development 

 Norwich Quay 

 The ferry terminal 

 A cruise ship berth 

 The Naval Point redevelopment 

 Other matters 

The report, as written, assumes that readers are familiar with the contents of the 

preliminary draft. 

2.6 Within each part we seek to first identify the relevant aspects of the plan under 

challenge, then discuss any general issues relevant to that challenge and finally 

provide a recommendation for further consideration. Recommendations are 

highlighted in the narrative in which they appear. Likewise recommendations which 

are related to the drafting of actions, or the wording of the commentary in the 

preliminary draft, are highlighted in the narrative of the report. 
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2.7 Where, however, a recommendation concerns a change to a planning provision in 

the appendices to the preliminary draft, any recommendation is highlighted as a 

change to the particular plan provision in appendix “D” to the report. 

3. Some Overarching Matters 

Two Problem Areas 

3.1 Many submissions raised issues of legitimate concern, but concerns of a nature that 

could not be addressed solely through the drafting of the terms of the recovery plan. 

The two particular problem areas were: 

 Where a concern had been recognised, but dealt with by way of a matter of 

control or discretion in the planning provisions. 

 Where a concern, although recognised and understood, could not be 

addressed through resource management mechanisms alone. 

3.2 The first problem area is largely an issue of understanding. The relevant matters of 

control or discretion are the means to an end. The application of the control or 

discretion will occur in the context of a subsequent consent process and ultimately by 

virtue of effective enforcement of the terms of the control or discretion itself. The 

Panel, of course, can only focus on the scope and adequacy of the particular control 

or discretion. 

3.3 The second problem arises where an entity, or entities, exercise control over the area 

of concern. Norwich Quay is a good example. Numerous submissions raised 

understandable concerns arising as a result of the Quay being the main freight 

highway to the port now and into the future. Measures to address the traffic and 

amenity concerns raised by submitters are largely beyond the reach of the resource 

management regime through which the recovery plan will ultimately be implemented 

if approved by the Minister. Rather the key decisions concerning Norwich Quay are 

within the domain of the NZTA. In these circumstances the Panel accepts that the 

approach adopted in the preliminary draft, actions based on a memorandum of 

understanding between the NZTA, the CCC, ECan, KiwiRail and LPC, is probably the 

only way forward despite any limitations inherent in this approach. 

The Oil Companies’ Submission 

3.4 On the last day for the filing of submissions, 11 May 2015, a submission on behalf of 

three oil companies was received. The three companies, Z Energy Limited, BP Oil 

New Zealand Limited and Mobil Oil New Zealand Limited, all have bulk hydrocarbon 

storage facilities in the Naval Point tank farm. So far as the hearing Panel can gauge 

the filing of this submission was the first substantive step taken by the companies in 

relation to the preparation of Lyttelton Port Recovery Plan. In fairness witnesses for 

the CCC indicated said that the project team working on the Christchurch 

Replacement District Plan were contacted by the Oil Companies sometime in April 

2015. 

3.5 A technical note prepared by an expert witness to accompany the Oil Companies’ 

submission included this: 

Fuel Terminal Hazardous Incident Scenarios and the “Buncefield Event” 
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Historically, pool fires due to ignition of hydrocarbon spill, bund fires, tank top fires 

and internal explosions in storage tanks have been regarded as credible incident 

scenarios at fuel terminals. These events have relatively small impact areas due to 

radiant heat, and would not generally pose a high risk to surrounding land uses 

except those immediately adjacent to a site boundary. 

Vapour cloud explosions (i.e. formation of large flammable clouds which could 

generate significant overpressure if delayed ignition occurred) were regarded as 

barely credible, largely due to the relatively open and uncongested layout of most 

terminal sites. 

However, in 2005, an overfill of gasoline from a storage tank at the HOSL terminal 

in Buncefield, UK resulted in a large flammable vapour cloud and (an) extremely 

damaging explosion, followed by an extensive fire and emergency response effort 

that continued for several days. It destroyed the terminal and surrounding 

commercial buildings.
1
 

3.6 While the Panel recognises that the Buncefield disaster was a watershed event in 

terms of the perceived risks posed by tank farms, it also notes that the final report 

into the Buncefield disaster was released in 2008, although partially redacted on 

account of pending prosecutions. These were finalised in mid-2010. 

3.7 The Oil Companies’ submission sought changes to the Canterbury Regional Policy 

Statement and to all of the plans (both in force and proposed) in the appendices to 

the preliminary draft, save for the Banks Peninsula District Plan. Central to the 

changes sought was the potential need for a 250 metre hazard zone drawn from the 

perimeter of the tank farm following the preparation of a quantitative risk assessment. 

This assessment has yet to be commissioned. 

3.8 A “Statement of Clarification and Position on behalf of the Oil Companies” was 

received a few days after the hearings concluded. This included a revised 100 metre 

zone, but again subject to the results of the risk assessment. 

3.9 Whatever finally results the fact is that the lateness of the Oil Companies’ submission 

impacts dramatically in relation to the preparation of a draft recovery plan. In 

particular the entire redevelopment of Naval Point, including the possible location of a 

cruise ship berth off the Point, may be imperilled. We shall return to these issues in 

the relevant subsequent parts of the report. 

4. Whakaraupō Harbour Management 

Present Provision 

4.1 The preliminary draft contains a discussion concerning associations with, and 

aspirations for, Whakaraupō / Lyttelton Harbour with particular emphasis upon 

tangata whenua history and concerns (at 19-20). The plan / te mahere section of the 

draft records a commitment to assess and improve the health of the harbour (p. 68) 

while steps to implement this initiative are contained in Action 7. 

 

                                                
1
  Polich, J. (2015) Technical Note Risk Issues, Lyttelton Port Recovery Plan 
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ACTION 7: WHAKARAUPO / LYTTELTON HARBOUR MANAGEMENT PLAN 

Environment Canterbury, LPC, Te Hapū o Ngāti Wheke and Te 

Rūnanga o Ngāi Tahu will agree on an organisational and 

governance structure, and process, for developing an integrated 

management plan for Whakaraupō /Lyttelton Harbour. 

Lead agency: Environment Canterbury 

By December 2015 

Goal: 2 

The commentary to the action records ECan’s commitment to make funding available 

in its 2015-2018 long term plan, and notes the Port Company’s commitment to match 

ECan’s funding support (p84). 

The Submissions 

4.2 There were a substantial number of submissions concerning the health of the 

harbour. These were wide ranging and included: 

 The need for dredging to provide sink holes to alleviate sedimentation and / or 

to improve mahinga kai in the inner harbour. 

 That biosecurity requires certainty and that Action 7 does not provide certainty. 

 That the health of the harbour is of such importance that it should not be left to 

a foreshadowed agreement. 

 That any harbour management initiative should be an integral part of the 

recovery, not a promised future commitment. 

 That effective enforcement of each of the recovery management plans provided 

for in the draft is essential to promoting the health of the harbour. 

4.3 The submission on behalf of Te Rūnanga o Ngāi Tahu and Te Hapū o Ngāti Wheke 

was largely devoted to the imperative of enhancing the health of Whakaraupō 

harbour. Elders who addressed the Panel at the Rāpaki marae spoke of the harbour 

being taonga of paramount importance to Ngāi Tahu, the need to work together not in 

isolation and of their concern that mahinga kai had been in decline throughout their 

respective lifetimes. The existing state of mātaitai management and their aspirations 

to build upon the present base, were also explained. The sincerity, concern and 

emotion of the various speakers was persuasive, the more so perhaps on account of 

the surrounds in which they spoke. 

4.4 Supporting legal submissions raised several point, including: 

 That the Panel should extend the geographical scope of the recovery plan 

utilising the power to do so in clause 4.2 of the Minister’s direction. 

 Alternatively, that the obligation upon ECan under clause 4.3 to consider 

“issues and effects that may occur outside the geographic extent of the 

Recovery Plan” relating to “the social, economic, cultural and environmental 

well-being and effects on surrounding communities and Lyttelton Harbour” put 

the harbour within scope anyway. 

 That Action 7 should be implemented by a Ministerial direction pursuant to 

section 49 of the CER Act requiring ECan and the CCC to exercise their 

statutory powers to establish an appropriately constituted joint committee 
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charged with developing a management plan for the harbour, as opposed to 

relying on an agreement. 

 That both ECan and the CCC be directed to provide funding for development of 

the harbour management plan. 

Discussion 

4.5 During the hearing process a number of important themes became apparent during 

interchanges concerning the substance of the submissions. Some of the main 

themes were: 

 The strength of feeling about the need to manage the health of the harbour is 

something shared by all of the harbour communities. 

 There is a perception, or belief, that at least in part the present condition of the 

harbour is attributable to actions of the Port Company and past Harbour Boards 

extending back to the 1950-1960s. 

 In the result, the activities and plans of LPC are viewed with a degree of 

concern and scepticism. 

 Proposed Action 7 is well intentioned, but previous committees formed to 

safeguard the harbour have been ineffective because of inadequate funding, 

staff turnover within the lead agencies and an inability to sustain vitality over 

time. 

 That it is essential that the recovery plan proceed in tandem with a serious, 

well-resourced and long term initiative to investigate and address the health of 

the harbour. 

 That the Port is a key component of the harbour environment and 

enhancement of the harbour’s health will only be achieved if LPC is a party to 

any management plan. 

4.6 The Panel considers that the community desire to protect and enhance the health of 

the harbour is both widespread and undeniable. Interestingly, LPC provided 

evidence2 on 12 June (the final day of the hearings) that it will “budget up to $100k 

per year for three years ($300k total) for investment in science and research to 

further our understanding and / or address the threats to the ecological health of the 

whole of harbour” provided a committee is formed, terms of reference are agreed, 

initiatives are scoped and the CCC and ECan, and Te Rūnanga o Ngāi Tahu also 

commit to joint funding. 

4.7 The Panel does not accept the submission that the geographical scope of the plan 

should be extended to include the whole harbour. It doubts that there is justification to 

make this extension (for the reasons set out in the ECan officers’ supplementary 

report and in LPC’s closing submission), and in any event the power to extend is 

vested in ECan (not the Panel). Moreover it is too late to contemplate such a major 

extension as it would result in delay in delivery of a recovery plan. But more 

importantly, there is no need to contemplate an extension, as clause 4.3 of the 

direction is apt to capture Whakaraupō Harbour as an environmental issue outside 

the geographical recovery area, but nonetheless an issue which it is essential to 

address in the plan. 

                                                
2
  Further statement of John O’Dea, 12 June 2015, at [26] 
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4.8 The Panel considers that there is merit in Ngāi Tahu’s submission seeking a 

Ministerial direction to initiate the establishment of a committee. Section 49(1) of the 

CER Act empowers the Minister to require a council to exercise a power possessed 

by it within a specified timeframe. Schedule 7 of the Local Government Act 2002, in a 

part entitled “Subordinate decision-making structures,” empowers local authorities to 

appoint committees. Clauses 30, 30A and 31 of the schedule provide a regime for the 

establishment, appointment of members to and the control of committees, including a 

joint committee (clause 30A) where two authorities agree to this course of action.  

4.9 ECan’s supplementary officers report included reference to legal advice received to 

the effect that section 49 does not empower the Minister to make a direction of the 

kind suggested because it would be inconsistent with the scheme of the CER Act to 

use section 49, when sections 16 to 26 of the CER Act deal with recovery plan 

directions. 

4.10 With respect, we do not accept this analysis. Sections 16 to 26 govern recovery 

plans, and in particular section 16(1) empowers the Minister to direct their 

development. Subsequent sections govern the development process and the status 

and effect of a recovery plan – including that a plan, once approved, is binding upon 

those exercising functions and powers under the Resource Management Act 1991 

(RMA) (s23), and that a recovery plan also trumps other instruments in the event of 

inconsistency (s26(3)). By contrast sections 48 and 49 empower the Minister to give 

other directions, including a general power to require councils to “perform or exercise 

specified responsibilities, duties or powers” which they possess (s49(1)). We are not 

persuaded there is any need to read down the plain wording of the section, which we 

see as an ancillary power vested in the Minister for use in circumstances such as the 

present. 

4.11 No doubt s49(1) is constrained by s10, so that any direction made by the Minister 

must be “in accordance with the purposes of the CER Act” and also considered by 

him to be reasonably necessary. One purpose of the Act is “to restore the social, 

economic, cultural, and environmental well-being of greater Christchurch 

communities,” (s3(g)). This purpose supports the thinking behind proposed Action 7. 

And, given the range of recovery and rebuild activities authorised in the plan, and the 

potential effects of these activities upon the harbour in particular, the need for the 

Action 7 initiative is self-evident. For these reasons we consider that use of the 

directive power in s49(1) would be justified.  

4.12 Whether there are advantages in a Ministerial direction, as opposed to a commitment 

from ECan to broker an agreement with interested parties concerning an 

organisational and governance structure, and processes, (as presently proposed) is 

the key issue. In light of some of the sentiments expressed at the hearings, the Panel 

is satisfied that a direction is the best way forward. Several factors  prompted this 

conclusion: 

 Community concern, perhaps scepticism, that another committee formed to 

safeguard the harbour may not work indicates a need for decisiveness. 

 A direction of the Minister for Canterbury Earthquake Recovery carries his 

imprimatur and will be seen as having more teeth than reliance upon a 

brokered agreement. 
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 The model of a sub-ordinate decision-making body appointed under s30 or 

s30A of the Local Government Act 2002 has already been successfully used in 

relation to area specific environmental issues. 

 A clear linkage between the Port’s recovery activities on the one hand and the 

development of a harbour management plan on the other, each approved or 

directed by the Minister, is both necessary and appropriate. 

 It is the sense of the Panel that long-term funding is more likely to eventuate if 

the local government committee model is adopted. 

4.13 It is noted that although the CCC provided detailed submissions on many aspects of 

the recovery plan, the Council did not signify a financial commitment in relation to the 

harbour management plan initiative. CCC may consider that its financial interest in 

the LPC results in it indirectly providing funding to the initiative. In any event the 

Panel cannot direct entities to contribute funding (as sought in the Ngāi Tahu 

submission). 

4.14 We do not favour a joint committee appointed by ECan and the CCC. ECan has 

already taken a lead role in relation to this initiative. This should continue. We note 

that clause 30(3) of schedule 7 to the Local Government Act provides: 

“A committee or other subordinate decision-making body is subject in all things to 

the control of the (appointing) local authority, and must carry out all general and 

special directions of the local authority…” 

This provision was not referred to at the hearings. We regard it as a positive, ECan 

will have the ability to exercise a controlling hand over the committee should the need 

arise. 

Recommendations 

4.15 The Panel recommends adoption of the proposed changes to the preliminary draft 

which arose from further negotiations with interested parties and as set out in the 

officers report (27 May 2015), namely to: 

a. Section 2.4 (concerning the Rāpaki and proposed Whakaraupō mātaitai) 

b. Section 2.4.1 (to expand upon the communities concerned for the harbour) 

c. Section 4.8 (to better define the focus of the whole of harbour initiative 

d. Section 5.2 and 5.2.1 (the commentary to Action 7) 

4.16 However, the Panel recommends that the now proposed Harbour Catchment 

Management Plan be initiated by a Ministerial direction under s49 of the CER Act 

requiring ECan to establish a committee of interested parties. This would require an 

amendment to redrafted Action 7 as set out in the 27 May 2015 officers’ report, as 

follows: 
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ACTION 7: WHAKARAUPO / LYTTELTON HARBOUR MANAGEMENT PLAN 

Environment Canterbury is directed, pursuant to s49 of the CER 

Act, to exercise its power to establish a Whakaraupō / Lyttelton 

Harbour Management Plan Committee under clause 30 of schedule 

7 to the Local Government Act 2002. The Committee shall include 

ECan, LPC, Te Hapū o Ngāti Wheke, Te Rūnanga o Ngāi Tahu 

and CCC, with Tangata Tiaki representation, and will consult with 

other stakeholders to agree on a governance structure, and 

process, for developing and implementing a catchment 

management plan for Whakaraupō / Lyttelton Harbour.  

Funding parties and their contribution are to be agreed.  

Stocktake of existing traditional and scientific knowledge 

completed.  

Development of Integrated Catchment Management Plan. 

 

Lead Agency: Environment Canterbury. 

By December 2015 

 

 

 

 

 

  

By December 2015 

By June 2016 

  

By December 2016 

 

4.17 We note that a Ministerial direction would be made at the time of the approval of the 

recovery plan and this could push out the committee establishment date. One 

sentence in the Action 7 commentary would also require a consequential change (i.e. 

the last paragraph, first sentence). 

5. The Te Awaparahi Bay Reclamation 

Present Provision: 

5.1 The preliminary draft provides for a 27 hectare reclamation as a controlled activity 

with public notification of the consent application. At the commencement of the public 

hearings LPC advised that further planning work had indicated a 23.5 hectare 

addition to the consented 10 hectare reclamation would be sufficient for future 

expansion. The revised total area has been rounded to “up to 34 hectares.” 

5.2 Provision of a Cultural Impact Statement is a condition of a controlled activity 

application, and several matters of control are identified in the preliminary draft: 

 Design of seaward faces 

 Methods and material for construction 

 A Construction Environmental Management Plan 

 Biosecurity risks 

 Sediment plumes 

 Stormwater 

 Cultural matters, including a Kaimoana Management Plan 

The Submissions 

5.3 The reclamation attracted numerous submissions. A significant number of submitters 

supported the development proposals and sought no change to the activity status or 

the proposed controls. Favourable comments included that: 

 The easterly movement of port activities was advantageous to, and welcomed 

by, Lyttelton residents. 
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 Economic progress and future freight demands justified the terminal 

development. 

 The shift to the east would free up space in the inner harbour, facilitate a 

marina development and enable improved public access to the waterfront. 

5.4 However, a large number of submitters questioned the need for, size, and impacts 

and effects of such a large reclamation development. Others challenged the 

proposed controlled activity status, and the scope and adequacy of the proposed 

controls. It is convenient to consider the major themes raised by submitters under 

three sub-headings. 

Is the reclamation “recovery” in terms of the CER Act? 

5.5 Submitters characterised the CER Act as special, or emergency, legislation which on 

its terms may only be utilised in response to earthquake damage and where there 

was a genuine need to resort to the use of emergency powers. The reclamation 

development was not a response to earthquake damage; it was proposed before the 

earthquake sequence began. The asserted basis for the scale of the development 

was 25 year freight projections and this indicated an expansion project, not recovery. 

Therefore LPC should pursue its aspirations under the RMA, not via extraordinary 

powers conferred under the CER Act. 

5.6 This is a respectable argument. A similar argument was considered by the Court of 

Appeal in 2012.3 Section 10 of the CER Act provides that the Minister’s powers (here 

the power to approve a recovery plan) must only be used “in accordance with the 

purposes of the Act” and if he “reasonably considers it necessary” to use the power. 

The purposes of the Act are widely defined. The first purpose is to “ensure” that 

Christchurch communities “respond to, and recover from, the impacts of the 

Canterbury earthquakes.” Another purpose is to “facilitate… and direct the… 

rebuilding and recovery of affected communities, including the repair and rebuilding 

of land, infrastructure, and other property.” 

5.7 Importantly, recovery is defined to include “enhancement”; while rebuilding includes 

“extending, … improving, … or converting any land, infrastructure, or other property.” 

After reference to these definitions the Court said this: 

[28] … As the references to “recovery”, “restoration”, “rebuilding” and “repairing” 

make clear, the starting point must be to focus on the damage that was done by 

the earthquakes and then to determine what is needed to “respond” to that 

damage. But, as the purpose and definitions also make clear, the response is not 

limited to the earthquake damaged areas. Recovery encompasses the restoration 

and enhancement of greater Christchurch in all respects. Within the confines of the 

Act, all action designed, directly or indirectly, to achieve that objective is 

contemplated.
4 

5.8 Ultimately it is for the Minister to decide whether approval of the recovery plan, in 

particular the reclamation, is within the purposes of the Act and that after 

consideration of the alternative processes under the RMA it is reasonably necessary 

                                                
3
  Canterbury Regional Council v Independent Fisheries Limited [2012] NZCA 601 (20 December 

2012) 
4
  Canterbury Regional Council v Independent Fisheries Limited, paragraph 28 
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to grant approval. As Independent Fisheries confirms, a court may overturn the 

Minister’s decision. 

5.9 On balance, the Panel is not persuaded that the reclamation development is beyond 

the confines of recovery as that concept is defined in the CER Act. Cashin Quay was 

extensively damaged in the earthquakes. Wharves must be repaired or rebuilt. It is 

prudent in responding to such infrastructure damage to have regard to future needs 

and rebuild to modernise and expand the port’s capacity to meet likely freight 

demand for the economic lifetime of any new container facility, perhaps 40 years. 

Viewed in this way the Minister could well conclude that the exercise of his power of 

approval is justified. 

Should the reclamation be included in the recovery plan with a controlled 

activity status? 

5.10 This variant of the “recovery” argument was raised by a number of submitters. In 

summary, and drawing together a number of threads, the argument was as follows. 

The 10 hectare reclamation consented under the CER Act has met difficulty 

particularly in relation to the control of debris from rubble used as reclamation fill. The 

need for an additional up to 34 hectare reclamation is based on long term (25 year) 

freight demand projections. Such projections are notoriously unreliable. Recent 

commodity trends illustrate one of the reasons for this. 

5.11 LPC has managed demand through the Port since the earthquakes including a 40% 

rise in container through put, albeit the container terminal is now at full capacity. The 

reclamation is a long term project, likely to be developed in two stages to provide up 

to 27 hectares by 2026 and further increased capacity of up to 34 hectares at a later 

date. The CER Act is due to expire in April 2016. Given the issues that have arisen 

with the 10 hectare reclamation, the trade projection uncertainties and the timeframe 

of the reclamation project it would be unprincipled to include the reclamation in the 

recovery plan. It should be removed and subjected to the full rigour of a normal RMA 

consenting process. 

5.12 LPC did not accept these contentions. Lyttelton is the fourth largest port in New 

Zealand and the dominant South Island port. It handles almost 50% of the South 

Island port exports, and imports, by volume. Freight projections are not an exact 

science, but LPC’s projections are based on best industry practice. Treasury projects 

future growth in gross domestic product (GDP) and a multiplier of 2 was used to 

estimate freight growth and thereby T.E.U. (twenty-foot equivalent units) levels to 

2041. LPC’s figures fall within the T.E.U. range forecast in a July 2014 independent 

study for greater Christchurch (see preliminary draft, p.33). 

5.13 The terminal is designed for larger ships up to 300 metres in length. This dictated the 

length of the berth face – 700 metres to accommodate two ships, with a third 

container berth at Cashin Quay. The reclamation size and shape reflects best 

practice for terminal design which must accommodate loaded and empty containers, 

container movement and stacking infrastructure, and transport corridors all in close 

proximity to the berth spaces. A projected change from straddle carriers to gantry 

cranes for moving and stacking containers enabled the terminal footprint to be 

reduced by 3.5 hectares because of the projected ability to stack containers up to six 
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high (as opposed to three high). The area reduction will also result in the southern 

edge of the reclamation retreating landward by 50 metres. 

5.14 The Panel accepts that such long term freight projections are necessarily best 

estimates. It may well be that unforeseen changes will occur and skew the container 

demand upon Port Lyttelton. But a wait and see approach is not, in our view, an 

available option. The recovery plan has been under development for twelve months 

and adequate time remains for a draft plan to be publically notified, and approved, if 

accepted by the Minister. 

5.15 The reclamation is the key component of that plan. It effects an eastward movement 

of a major part of LPC’s operation. This, in the longer term, will free up space and 

facilitate much needed redevelopment of the inner harbour to the benefit of the 

Lyttelton, and wider, communities. The plan has been developed as a coherent 

whole. To remove the key component at this point would not be workable. Assurance 

must exist in relation to LPC’s ability to develop the reclamation or the plan will falter. 

5.16 However, the Panel agrees that the reclamation should not be approved as a 

controlled activity unless that status will satisfy the essential purpose of the RMA, 

sustainable management. As to this we consider that the expert assessments, and 

the peer-review of them, provide sufficient assurance that a controlled activity status 

is appropriate when coupled with the range of matters over which control is reserved. 

Notification of the resource consent application, and a hearing, should serve to 

provide added assurance. By contrast substitution of restricted discretionary activity 

status, for example, would engender debilitating uncertainty in relation to this key 

component of the recovery plan. For these reasons the Panel agrees that controlled 

activity status should be retained for the Te Awaparahi Bay reclamation, with public 

notification of the resource consent application. 

Some further aspects 

5.17 Some submitters questioned whether LPC will seek to construct a breakwater off the 

eastern end of the Te Awaparahi Bay reclamation, although this is not proposed at 

present. LPC considers that the larger ships using the terminal facility will not require 

the protection of a breakwater, whereas ships using Cashin Quay have required this 

form of protection. 

5.18 In light of these submissions there have been further discussions with LPC resulting 

in the introduction of a new rule 10.22(a) whereby any extension to protect the 

reclamation itself, or the berthing facilities, is a non-complying activity. The Panel 

supports this amendment. It also notes the recent installation of an enhanced 

mooring system in at least one New Zealand port. This system improves the control 

of wave induced movement of ships at berth and is a more economic option than the 

construction of a breakwater. The availability of this and other mooring technologies 

provides further comfort that a new breakwater is not likely to be required. 

5.19 Various submitters raised the concern that the Te Awaparahi Bay reclamation would 

endanger the Battery Point ecosystem. Te Rūnanga o Ngāi Tahu stressed the 

mahinga kai values of this area, including the need for these values to be better 

assessed and protected. 
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5.20 LPC accepts the need for protection of Battery Point. Discussions have culminated in 

agreement that the creation of an exclusion zone around the Point is appropriate. 

This will require a set back into the north-eastern corner of the reclamation. Map 5.11 

(below) identifies the coordinates to establish a 10 metre zone around the Point. This 

map also confirms: 

 That the eastern boundary of the reclamation represents mean high water 

springs (MHWS), i.e. the batter slope below low water will extend over the 

boundary line. 

 Whereas the deviation lines to the landward end of the eastern boundary 

(which define the exclusion zone), include the batter slope so that MHWS lies 

inside these boundary lines or at this line if the reclamation edge is constructed 

vertically. 

 

5.21 Submitters also raised concerns relating to the hard edged rectangular configuration 

of the reclamation and the visual and associated impacts, particularly for Diamond 

Harbour and Governors Bay residents. Such concerns extended to the infrastructure 

and container stack impacts, not just the impact of the reclamation itself. 

5.22 The Panel accepts and recognises those impacts, and has particular sympathy for 

Diamond Harbour residents who will be most affected. But mitigation measures, other 

than those already contemplated in the rules for noise, and light and glare control, in 

the proposed Christchurch Replacement District Plan, do not seem to exist. A 

reconfiguration of the reclamation shape so that it followed the contour of the 

coastline and protruded less into the harbour was also mooted. The attractiveness of 

this suggestion, however, is incompatible with an exclusion zone around Battery 

Point. A zone, and reconfiguration, cannot coexist. Nor would a coastline 
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configuration represent best practice in terms of container terminal design (see 

paragraph 5.13). 

5.23 Ngāi Tahu contended that an adaptive management approach should be adopted in 

relation to the reclamation (and associated capital dredging activities), given the 

uncertainty which surrounds these activities. This would entail a move to adaptive 

environmental management plans (AEMPs), and require the redrafting of certain 

rules. But adaptive management would have two major consequences: 

 The status of the reclamation would have to be amended to restricted 

discretionary because adaptive management is antithetical to a controlled 

activity status, and  

 AEMPs entail stop provisions, meaning that reclamation development may 

need to cease to enable effects to be assessed as acceptable before 

development could resume. 

5.24 The Panel does not support this proposal. A change in the activity status of the 

reclamation would hinder the recovery plan as a whole (see paragraph 5.16). Stop 

provisions would add further uncertainty. We are satisfied that the likely effects of the 

reclamation are sufficiently well understood to justify a controlled activity status, with 

mitigation of effects achieved through the consenting process and the monitoring of a 

Construction and Environmental Management Plan, as presently proposed in the 

preliminary draft. 

5.25 Finally, two submitters (including the Southshore Residents Association) produced 

bags of debris uplifted from the inner harbour and the Southshore (New Brighton). 

Significantly, LPC accepted that this material came from earthquake rubble used in 

the construction of the 10 hectare reclamation. A floating boom intended to contain 

debris for subsequent removal has proven ineffective in demanding sea states. The 

Panel highlights this problem and recommends that it receive particular attention in 

the Construction and Environmental Management Plan for the reclamation, at the 

consenting process and during construction monitoring.   

6. Dredging and Spoil Deposition 

Introduction 

6.1 Dredging is an important, necessary and fundamental activity and is an inseparable 

part of the recovery of Lyttelton Port. The activity falls into two categories: 

maintenance and capital dredging.  

Maintenance dredging is the removal of sediments usually accumulated by natural 

hydrodynamic processes from within developed harbour features such as berth 

pockets, swinging basins and navigation channels. The removal maintains the 

dimensions of these features to ensure safe and efficient navigation of vessels. 

Capital dredging is the removal for development purposes, usually involving the 

excavation of previously undisturbed seabed material to create pockets, basins and 

channels for the purposes of navigation by vessels into and out of the port. 

6.2 Dredging involves two activities in the coastal marine area: (1) excavation and 

loading of the dredging plant and (2) the transport and deposition of the material to a 

designated receiving site usually described as a spoil ground. Within planning 
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documents these activities are separately characterised as Disturbance of the 

seabed and Deposition on the seabed. 

6.3 The areas in which maintenance dredging is required include the existing approach 

channel, the basin off Cashin Quay and the inner harbour basin. Small areas of the 

inner harbour are characterised as being potentially contaminated. These areas lie in 

the Operational Boundary shown in planning Map 10.9.  

6.4 The areas in which capital dredging is to occur are indicated in maps 5.3 and 5.7 of 

the pdLPRP. However, there is no drawing, to a reasonable scale, that sets out the 

boundaries of the proposed channel and swinging basin within the Operational Area 

of the Port of Lyttelton shown on Map 10.1. Map 10.3 indicates an expanded 

swinging basin adjacent to the entrance to the inner harbour but this is at a scale that 

provides little information about what is intended. For example, there is no drawing 

which shows the relationship between the broad basin indicated at the western end 

of the Main Navigation Channel on Map 10.3 and the Operational Area shown on 

Map 10.1. Inspection of these two drawings suggests that some part of the western 

end of the Main Navigation Channel will lie outside the Operational Area shown in 

Map 10.1.  

6.5 It is acknowledged that of necessity until the design of the Main Navigation Channel 

is finalised, Map 10.10 is diagrammatic, only indicating its general location. There is 

no co-ordinate definition of the Main Channel Area in the plan, in the same way that 

the Operational Area is defined in Schedule 5.11.1 of the RCEP. 

6.6 This creates uncertainty as to whether the western end of the Main Navigation 

Channel lies entirely within the Port Operational Area. The Panel recommends that 

this issue is resolved by appropriately modifying the boundaries so that the western 

end of the Main Navigation Channel falls within the Operational Area. 

6.7 Proposed Chapter 10 of the RCEP includes policies relating to dredging: 

 Policy 10.1.1 – Elements of Recovery identifies in clause 4 that dredging and 

deposition to form berth pockets, turning basins and navigation channels for 

large vessels is part of the elements of recovery. 

 Policies 10.1.9, 10.1.10 and 10.1.11 enable both maintenance and capital 

dredging, the dumping of the resultant spoil and the assessment of 

contaminated spoil from the inner harbour. 

Rules 

6.8 The table below sets out the effect of the disturbance / deposition rules as the Panel 

understands them. This description of the rules is based on the ECan officers’ current 

proposals (not the rules as notified in the preliminary draft). We note that the rules 

are intricate, and that our understanding of them may not be entirely accurate. 
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Rules as now Proposed by ECan officers 
Disturbance Deposition 

Rule Place and Nature Status Notification Rule Where Status Notification 

10.8  Seabed material disturbed by 
erection, repair or demolition of 
wharves / other structures. 

Permitted Silent 10.14 To settle within the 
Operational area 

Permitted Silent 

10.9  
 

Dredged material from: 
- Main Navigational Channel 
- Operational Area. 
Deepening of berth pockets in 
Inner Harbour / Cashin Quay 

Permitted Silent  
10.18 
10.18 

 
10.17(c) 

 
Spoil Dumping Grounds 
Spoil Dumping Grounds  
 
Spoil Dumping Grounds 

 
Restricted 

Discretionary 
 

Controlled 

 
Silent  

 
 

Public 
Notification 

10.10 Seabed material or fill 
disturbed by removal / repair of 
Inner Harbour and Cashin 
Quay reclamation areas 
(including the Eastern mole) 

Controlled Silent 10.14 
(if seabed material) 

10.19 
(If reclamation fill no 

applicable chapter 10 rule) 

To settle within the 
Operational Area 
 
 

Permitted 
 
 
 

Silent  
 
 
 

10.11 Te Awaparahi Bay seabed 
material disturbed by: 
- construction or repair of 
reclamation 
- erection of wharves 
- dredging to create berth 
pockets 

Controlled Public 
Notification 

10.15 (construction 
disturbed seabed material) 
10.16 (b) (reclamation fill 

placed in situ) 
10.16 (a) (wharf fill placed 

in situ) 
10.17 (c) (dredged material) 

To settle in reclamation area 
 
Remain in situ 
 
Remain in situ 
 
Spoil Dumping Grounds 

Permitted 
 

Controlled 
 

Controlled 
 

Controlled 

Silent  
 

Public 
Notification 

Public 
Notification 

 Public 
Notification 

10.12 Dredged material: 
-from deepening within the 
Operational Area 
- to create / deepen turning 
basins at the Te Awaparahi 
and Cashin Quay reclamations 
- to deepen / widen the Main 
Navigational Channel 

Restricted 
Discretionary 

Silent No applicable Chapter 10 rule covers capital dredging material. 

10.13 Seabed material not covered 
by previous five rules, whether 
within Operational Area or in 
the Main Navigational Channel 

Discretionary Notification 10.19 Spoil Dumping Grounds Discretionary Public 
Notification 
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6.9 LPC recently obtained a maintenance dredging consent for a period of 35 years 

(consent number CRC135318) which authorises deposition in the spoil dumping 

grounds. As can be seen from the Table, the rules cover both capital and 

maintenance dredging; and also provide for seabed disturbance associated with 

wharf construction, reclamation development and repair, including removal or repair 

of the Eastern Mole. With the exception of Berth Pockets 5, where dredged material 

or reclamation fill has been removed, Chapter 10 does not contain rules relating to 

deposition. LPC witnesses indicated that removed reclamation fill will be deposited to 

land, while dredged material will be subject to the Resource Management (Marine 

Pollution) Rules 1998. 

6.10 The Panel notes that Rule 10.19 which is intended to be a catch-all clause covering 

dredging not otherwise caught by the previous rules contains the word “or’ in the 

fourth line after the words “Planning Map 10.3”. This “or” should be deleted. 

Submissions 

6.11 Comparatively few submissions were made in relation to dredging. These were 

mostly focused on the need for public notification, limiting (or prohibiting) spoil 

dumping in the Lyttelton Harbour, use of best practice dredging methods, and the 

need for volume limits upon spoil deposition in the harbour dumping grounds. 

Changes to the Rules 

6.12 The notification requirements relating to rules 10.11, 10.16, and 10.17 are 

contentious. LPC requested that these activities be either non-notified or the plan 

should be silent on the matter. ECan favours public notification of these activities. 

6.13 LPC also sought the introduction of a new process policy (policy 10.1.2) recognising 

that an expeditious recovery would be enabled by minimising reliance on consent 

processes and public notification, using controlled activity status with targeted 

controls and ensuring matters of discretion are also carefully targeted. 

6.14 ECan officers proposed that dredging to create turning basins at the Te Awaparahi 

Bay, and Cashin Quay, reclamations be reclassified from controlled to restricted 

discretionary (as shown in the table). 

6.15 The Panel has considered the notification provisions separately and the criteria for 

public notification set out in section 95A of the RMA. Evidence presented by Dr 

Goring, Mr Tear, Shaun Ogilvie, Ross Sneddon and Stephen Dawson was to the 

effect that the adverse effects of the reclamation will be limited. However, in 

submissions there was strong interest in and concern about the degree to which the 

construction of the reclamation, berth and berth pockets will have adverse effects on 

the environment. Taken together, the degree of public interest, the policy position, the 

assessment of environmental effects, and the controls reserved for these rules, leads 

the Panel to recommend that the plan retain public notification in relation to rules 

10.11, 10.16, and 10.17. 

6.16 The Panel does not recommend inclusion of the new process policy sought by LPC. 

The reasons for this recommendation appear in paragraph 3.3 of appendix “D.” 

                                                

5
 Rules 10.9 and 10.11 
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6.17 The Panel recommends adoption of the change of status to restricted discretionary 

under rule 10.12 for capital dredging to create or deepen new turning basins at the 

reclamations. This is more in keeping with the approach to capital works as shown by 

the table. 

Volume of Deposition in Spoil Dumping Grounds 

6.18 The Plan currently provides for the dumping of capital dredging and maintenance 

dredging material in the Spoil Dumping Grounds as controlled activities (rules 10.11, 

10.17), restricted discretionary activities (rules 10.12, 10.17, 10.18) and discretionary 

activities (rule 10.19). Rules 10.17 and 10.18 have in their list of controlled or 

discretionary matters, the volume of spoil to be deposited.   

6.19 It is noted that LPC have advised in the information provided6 that the total expected 

volume of capital dredging is about 20 million m3. Further, they have advised that the 

offshore disposal ground for much of this material will be outside the harbour and the 

geographic extent of the Recovery Plan. A consent for this offshore disposal will be 

required under rule 8.13 of the RCEP.  Nevertheless, the plan contemplates some 

capital dredging material being deposited in the inner harbour ground shown on 

planning map 10.5. As written, rules 10.17 and 10.18 place no limit on the volumes to 

be deposited. 

6.20 This creates uncertainty as to the criteria by which the volume might be assessed to 

have reached a satisfactory limit, beyond which there may be adverse effects on the 

harbour. In any event, it seems likely that, in the absence of significant investigation, 

it can only be determined by measuring effects in relation to the volume of material 

deposited; i.e. the damage has to be done before a limit can be determined. 

6.21 The material to be placed in the Spoil Dumping Ground will come from a variety of 

sources as follows: 

 Maintenance dredging of the existing channel 

 Capital dredging from berth pockets only 

 New maintenance dredging from the enlarged berth pockets, turning basins 

and main navigation channel 

The Panel notes that no evidence was presented on the total deposition volumes 

from these sources. This was a matter of some concern to submitters, particularly Te 

Rūnanga o Ngāi Tahu and Te Hapū o Ngāti Wheke. 

6.22 The Panel strongly recommends that ECan determine a volume limit for the Spoil 

Dumping Grounds and write this into the rules. The determination of such a 

precautionary limit would be on the basis of volumes known to have been deposited 

with adverse effect. In this respect the maintenance dredging history provides a 

guide. The adoption of a volume limit would provide a degree of reassurance to Te 

Hapū o Ngāti Wheke and Te Rūnanga o Ngāi Tahu that mahinga kai along the 

northern shore are safeguarded. 

6.23 It is noted that no evidence has yet been presented in regard to the long term 

maintenance dredging demand of the proposed navigation channel. Given its size in 

                                                
6
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comparison with the existing channel, it would seem likely that the total maintenance 

demand will rise substantially. 

6.24 Clearly, a great deal of investigation is required to provide the data necessary to 

determine a satisfactory limit to the volume of dredgings that may be deposited in the 

Spoil Dumping Ground without undue adverse effect. This will take some time to 

acquire and evaluate. The Panel recommends that this should be the subject of a 

further action as set out below and recommends that it be included in the Plan. 

ACTION 13 DETERMINATION OF VOLUME LIMIT FOR THE LYTTELTON HARBOUR / 

WHAKARAUPŌ SPOIL DUMPING GROUND 

That LPC, in consultation with Environment Canterbury, Te 

Rūnanga o Ngāi Tahu and Te Hapū o Ngāti Wheke 

undertakes investigations to determine an upper limit for 

volumes placed in the in-shore Spoil Dumping Ground to 

ensure that deposition does not have significant adverse 

effects on mahinga kai and the environment. This volume 

limit is to be agreed between the parties. 

Lead Agency: Lyttelton Port Company Limited 

Before the commencement of 

the capital dredging program 

The Geographical Extent of the Plan 

6.25 Belatedly, during the hearing process, ECan officers realised that the dumping 

grounds were not within the geographical extent of the Plan as defined in 4.1 of the 

Ministers Direction. This oversight was flagged in the 12 June officers’ report as a 

matter for the Panel to consider. The officers noted that both the preliminary draft 

report and the rules refer to usage of the Spoil Dumping Grounds, and the obvious 

need for deposition provisions linked to, and to complement, the various recovery 

activities provided for in the Plan. They ultimately concluded that there was nothing to 

prevent a rule or provision in the recovery plan applying to a matter that fell outside 

the area shown in map “A” (the Minister’s map depicting the geographic area of the 

Plan). However, the officers asked whether the Panel shared this view or considered 

that an extension to include the dumping grounds pursuant to 4.2 of the Direction 

was required. 

6.26 The Panel recommends a formal extension pursuant to clause 4.2 as the better 

course. The issue is whether rules which authorise deposition of spoil in the map 

10.5 dumping grounds, when the grounds are not within the geographic extent of the 

Plan, may be vulnerable to legal challenge. The scheme of the CER Act is that, upon 

approval, a recovery plan becomes in effect an RMA instrument which trumps any 

other inconsistent instruments (see sections 23, 24 and 26). Given this scheme, and 

the manner in which the Minister’s Direction is drafted with clause 4 devoted to 

“geographic extent” we consider it would be unwise to leave a geographic oversight 

in place. Although a formal extension by ECan requires consultation, this will be 

something of a formality given the content of the preliminary draft, its notification and 

the fact that submitters have already made submissions on issues relating to the 

dumping grounds. 
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7. Dampier Bay / Ōhinehou Development  

Present Provision 

7.1 The preliminary draft discusses the community aspirations for safe and convenient 

public access to the waterfront from the Lyttelton town centre, for a waterfront that 

has a high level of amenity, and for the development of a larger, modern marina near 

Lyttelton.7 The Plan / Te mahere section of the draft provides for the construction of a 

floating walk-on marina within Dampier Bay and for the phased development of the 

adjacent waterfront area.8   

7.2 Phases 1 and 2 of the Dampier Bay development provide for the construction of a 

floating pontoon marina with up to 200 berths and associated landside services. The 

marina could be further extended in future within the Inner Harbour between Wharf 

Number 7 and Wharf Number 3 as port operations move east.  

7.3 The development of the waterfront during these phases will include car-parking, 

marina facilities, a pedestrian promenade along the waterfront and mixed-use 

commercial activities. Access to Dampier Bay is provided from Godley Quay during 

these phases of the development. 9 

7.4 The subsequent phases of the Dampier Bay development, subject to the reclamation 

within Te Awaparahi Bay and the movement of the Port to the east, will include:   

   Further development of the waterfront with mixed use commercial activity. 

   Provision of public access to Dampier Bay from Godley Quay and Norwich 

Quay (via Sutton Quay). 

     Removal of heavy vehicle port access from Sutton Quay and the shifting of the 

port security fence to the east. 

   Extension of the pedestrian promenade along the waterfront and linking this 

with pedestrian access to Norwich Quay. 

   Creation of open space areas.10 

7.5 The implementation of the Dampier Bay development is facilitated by the following 

actions: 

   Action 2: Recovery Framework – Regional Coastal Environment Plan for the 

Canterbury Region 

   Action 3: Recovery Framework – Proposed Christchurch Replacement District 

Plan 

   Action 10: Dampier Bay Public Access  

   Proposed Action 12: Dampier Bay urban design guide (Non-statutory action 

proposed by LPC). 

The Submissions 

7.6 The submissions and evidence on the Dampier Bay development were focused on five 

key areas: 

 Seaward marina facilities 

                                                
7
  LPRP, Sections 3.8.2 and 3.8.6 

8
  LPRP, Section 4.3 

9
  LPC Information Package, Appendix 11 – Urban Design Effects 

10
  LPC Information Package, Appendix 11 – Urban Design Effects, LPRP, Figures 8 and 9 
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 Retail and office floor space limits 

 Urban design  

 Car-parking 

 Public access 

Discussion 

Seaward Marina Facilities 

7.7   There is strong support for the development of a modern purpose-built marina within 

Dampier Bay from recreational boat users and LPC. The destruction of the Magazine 

Bay marina in 2001 and the urgent need for safe berths within the harbour were raised 

by submitters.  

7.8   LPC sought changes to the RCEP to provide for Stage 2 of the marina development as 

a permitted activity. This amendment was also sought by other submitters to provide 

for the anticipated demand for berths within the marina.  The Panel supports the 

amendment to Rule 10.1(c) to provide for an extension of the marina within the Inner 

Harbour between Wharf Number 7 and Wharf Number 3 as a permitted activity. 

7.9 The Dampier Bay Mooring Association advocated for retention of two rows of pile 

moorings adjacent to the western edge of the Inner Harbour as part of the marina 

development. It was submitted that the existing pile moorings are an integral part of 

the history and culture of Dampier Bay and should be retained in part. Passionate 

support for the history and culture of Dampier Bay was evident to the Panel. 

 

 

 

Dampier Bay Mooring Association, Presentation 

Dampier Bay 1927 

7.10 The Panel understands that the existing pile moorings are post-1900 structures and 

are not deemed to have heritage status under the Heritage New Zealand Pouhere 

Taonga Act 2014.11  Mr O’Dea for LPC advised that decisions around the removal of 

the existing pile moorings are still to be made and will only become apparent as the 

marina design is progressed.12 

                                                
11

  Refer to the discussion in the Officer’s report at Section 9.1.2. 
12

  Summary and statement of evidence of John O’Dea (LPC) in  response to issues raised in other 

submissions, Paragraph 36.1 
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7.11 While there is scope to incorporate the existing pile moorings into the design of the 

marina as a permitted activity, we concur with ECan that this is a matter for the 

developer of the marina to determine.  The Panel supports the amendment to Rule 

10.1 condition (f) to require the provision of temporary berthing for the existing berth 

holders displaced during the construction of the Dampier Bay marina. 

Recommended Amendments  

7.12 The amendments to RCEP Rule 10.1 proposed by ECan are supported by the Panel. 

Retail and Office Floor Space Limits 

7.13 The development of mixed-use commercial activity is proposed to service the marina 

and to create a vibrant waterfront at Dampier Bay. 

7.14 The proposed Plan provides for retail activity and office activity as a permitted activity 

within Dampier Bay subject to the following restrictions: 

 

Retail Activity (other than as 

provided for as Port Activities) 
13

 

Any Retail Activity, other than retailing of maritime 

or port related goods and services, be limited to:  

i. a maximum tenancy size for an individual 

tenancy of 450m
2
 GLFA;

14
 and  

ii. a maximum of 3 food and beverage outlets; 

and  

iii. a total aggregated maximum GLFA of 

1,000m
2
 to 1 January 2026.  

Office Activity (other than as 

provided for as Port Activities) 

Any Office Activity shall be limited to: 

a. a total aggregated maximum GLFA for all 

Office Activity of 2,000m
2
 up to 1 January 

2026; and  

b. no more than 500m
2
 GLFA of the 2,000m

2
 

for general office activities that are not 

maritime or port-related; and  

c. the Dampier Bay Area as shown in Appendix 

21.8.4.1 or on a site with direct frontage to 

Norwich Quay.  

7.15 Mr Heath (Property Economics Ltd) was engaged by LPC to review the retail and 

commercial office activity proposed within Dampier Bay.15 This review concludes that 

the provision for retail and commercial office activity in Dampier Bay has the potential 

to impact significantly on the recovery of the Lyttelton Town Centre if not 

appropriately managed. This review shaped the floor-area limits in the Plan. 

7.16 There was strong support in the submissions for the retailing of maritime goods and 

services to support the marina, provided that this did not impact on the recovery of 

the Lyttelton Town Centre. LPC submitted that the regeneration of Dampier Bay is 

                                                
13

  Rule 21.8.2.2.1 Permitted activities, P5 
14

  GLFA - Gross leasable floor area 
15

  Property Economics (2015) Dampier Bay, Lyttelton, Commercial Framework Review 
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dependent on commercial interest in order to deliver an attractive, vibrant waterfront 
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7.17   The evidence of Mr Simmers for LPC is that the restrictions on the scale of retail and 

office activity up to 2026 will inhibit commercial development and the regeneration of 

Dampier Bay.16 Mr Simmers is of the opinion that increased floor-area limits are 

required if development within Dampier Bay is to be commercially successful. Mr 

Copeland in oral evidence for LPC similarly disagreed with Mr Heath and supported 

the increased floor-area limits. CCC does not support the amendments proposed by 

LPC. 

7.18 The Panel prefers the evidence of Mr Heath on the scale of retail and office activity 

that is appropriate in Dampier Bay. We concur with ECan that the notified floor-area 

limits enable commercial development in Dampier Bay without impacting on the 

recovery of the Lyttelton Town Centre.17 In our opinion, an increase in the floor-area 

limits within Dampier Bay would adversely impact on the economic sustainability of 

the Lyttelton Town Centre. 

Recommended Amendments 

7.19 No amendments to Rule 21.8.2.2.1 of the CDRP are recommended. 

Urban Design  

7.20 The LPC vision for Dampier Bay is to “create an engaging and vibrant waterfront with 

public access and connectivity between Lyttelton, the Inner Harbour and the 

recreational areas of Naval Point”.18 This vision is to be implemented through an 

Outline Development Plan for Dampier Bay.19  

                                                
16

  Statement of evidence of Mike Simmers (Dampier Bay), paragraphs 27 and 28. 
17

  Refer to the discussion in the Officer’s report at Section 9.2 
18

  Appendix 11  Urban Design Effects - the ‘Port Lyttelton Plan, Our Future (LPC, 2014)’ 
19

  LPRP Figure 8; CRDP Appendix 21.8.4.2 – Dampier Bay Area Outline Development Plan 
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7.21  The submissions and evidence on urban design matters and the Outline 

Development Plan for Dampier Bay addressed the following issues: 

 Control of the bulk, location and design of buildings to achieve the urban design 

outcomes sought in the regeneration of Dampier Bay. 

 Protection of views to the harbour from adjacent residential areas. 

 The status of public realm activities within Dampier Bay. 

 Addition of activity nodes to the Outline Development Plan as a means of 

focusing activity during the early stages of the development of Dampier Bay.  

 Recognition and provision for Ngāi Tahu values in the redevelopment of 

Dampier Bay. 

7.22  LPC, supported by CCC, proposed the addition of a new “action” requiring LPC to 

prepare a design guide for Dampier Bay, in consultation with the community and 

relevant stakeholders.20 

PROPOSED ACTION 12: DAMPIER BAY URBAN DESIGN GUIDE 

Lyttelton Port Company Limited will prepare an urban design guide 

for the Dampier Bay area (Lyttelton Port Design Guide). The guide 

will address how the development of new buildings and public 

spaces will maintain and enhance the historic, maritime and 

industrial character of the Port and will include consideration of Ngai 

Tahu cultural landscape values.  

A copy of the urban design guide, and any future amendments to 

the guide, will be provided to the Christchurch City Council. 

Lead Agency: Lyttelton Port Company Limited 

To be completed 

within six months of 

Gazettal of this 

Recovery Plan 

                                                
20

  Jane Rennie, evidence-in-chief for LPC, Paragraphs 50-53 
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7.23  The Panel supports the proposed addition of Action 12 to the Plan.  We concur with 

ECan that this amendment provides for attractive, coherent and accessible 

development in Dampier Bay. 

7.24  LPC sought the revision of Objective 21.8.1.3 to remove the words “limited” and 

“pleasant” and make reference to “viable commercial activities” and a “vibrant” 

waterfront.  The amendments to this objective are not supported by ECan.  The 

Panel concurs with ECan that the proposed amendments have the potential to justify 

additional floor space, regardless of the potential impact on the recovery of the 

Lyttelton town centre. 

7.25 Ms Rennie for LPC supports “controlled activity” status for the development of public 

amenities in Dampier Bay, including public walkways, publicly accessible space, and 

connections with Sutton Quay and Norwich Quay. In Ms Rennie’s opinion, the Outline 

Development Plan for Dampier Bay provides clear direction on the location of key 

spaces and linkages and the design of the public realm will be guided by the Dampier 

Bay design guide.21 The Panel supports this amendment to the activity status of 

public amenities22 for the reasons outlined by Ms Rennie. 

7.26 There was a difference of opinion between the parties on the wording of the 

maximum building height assessment matter.23  The matter at issue is: “the extent to 

which there is a substantial degree of separation between the building and adjoining 

buildings or sites.” 24  

7.27  LPC sought either the deletion of the word “substantial,” or alternative wording of this 

assessment matter, whereas ECan and CCC promoted alternative wording.  The 

Panel supports the notified wording of this assessment matter with the deletion of the 

word “substantial."  

7.28 Te Rūnanga and ngā Rūnanga submitted that a cultural landscape values 

assessment should inform the design of public space in Dampier Bay. The Panel 

supports the amendment to the plan to provide for an assessment of the Ngāi Tahu 

cultural landscape values in Dampier Bay.25 

7.29 With regard to the other requested amendments to the urban design assessment 

matters, activity standards and appendices in the district plan, the Panel concurs with 

ECan that these requests are for the most part appropriate.  The Panel supports 

additional changes to the urban design provisions, including provision for 

unobstructed views to the waterfront and inner harbour,26 and the addition of activity 

nodes to the Outline Development Plan for Dampier Bay.27 

Recommended Amendments 

7.30 The Panel recommends: 

                                                
21

  Jane Rennie, evidence-in-chief for LPC, Paragraphs 36 – 37. 
22

  CRDP, Rule 21.8.2.2.2 Controlled Activities: C7 
23

  CRDP, Matter of Discretion and Control 21.8.3.2.1 b. iv. Maximum building height 
24

  CRDP, 21.8.3.2.1 Maximum building height 
25

  CRDP, Matter of Discretion and Control 21.8.3.1.2 viii. Dampier Bay Area public space/publicly 
accessible space 

26
  CRDP, Built Form Standard 21.8.2.3.1 (i), Activity Specific Standard, 21.8.3.3.3(e), Appendix  

21.8.4.2  and Appendix 21.8.4.4 
27

  Appendix 21.8.4.2 – Dampier Bay Area Outline Development Plan 
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 Introducing a new non-statutory Action requiring the preparation of an urban 

design guide for Dampier Bay and new assessment matters referencing a 

design guide. 

   Providing for the development of public amenities within Dampier Bay as a 

controlled activity. 

   Consequential amendments to the assessment matters, activity standards and 

appendices of the District Plan to achieve the urban design outcomes sought 

by submitters. 28 

Car parking 

7.31  Submitters sought adequate provision for car-parking to support the marina and 

mixed use commercial development during each phase of the Dampier Bay 

development. The NZTA submission emphasised that there are implications for 

surrounding roads including Norwich Quay if adequate parking is not provided within 

Dampier Bay. 

7.32 The Panel appreciated the synopsis of the car-parking requirements provided by Ms 

Head for LPC, namely: 

 There are likely to be opportunities for shared parking as the Dampier Bay 

development progresses. 

 Parking is triggered as a matter of discretion whenever a new or relocated 

building is erected in the Dampier Bay area (Rule 21.8.2.2.2) or prior to the 

installation of public amenities (Rule 21.8.2.2.3). 

 The associated matters of discretion (Rule 21.8.3.1.1 Site layout and building 

design in Dampier Bay Area) require consideration of adequate car parking, 

loading areas, and cycle parking to cater for the anticipated demand. 

 The most appropriate location for car parking is identified as the western edge 

of Dampier Bay (Area A on the Outline Development Plan). 

 Parking is not automatically triggered as a matter of discretion for the marina 

development as the marina is defined as port activity.29 

7.33 The Panel considered a range of submissions and evidence on the quantity of car 

parks required for the marina development. We refer to the evidence of Mr Metherell 

for ECan who concludes that a rate of 0.25 – 0.35 parking spaces per berth is 

appropriate, and Mr Calvert for CCC who supports 0.35 parking spaces per berth. 

The Panel supports the proposed amendments to the District Plan that provide for 

parking associated with the marina, namely: 

 

Built Form Standard 21.8.2.3.9 Transport Standards 

Permitted Restricted Discretionary Matters of Discretion 

0.35 car parks per marina 

berth.   

Non-compliance with 

permitted standard 

Marina parking – 21.8.3.2.9 

Matter of Discretion – 21.8.3.2.9 

                                                
28

  Refer to Section 17.2 of the Supplementary Officers’ Report 
29

  Summary and statement of evidence of Ann-Marie Head (for LPC) in response to issues raised in 

other submissions, Paragraphs 18 - 21 
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a. Whether sufficient car parking is provided to cater for anticipated demand from marina 

users/visitors, so as to avoid spill over parking on to the road network 

7.34 Ms Rennie for LPC recommends the location of car parking at the “rear or side” of 

buildings to ensure that parking is located away from the water’s edge and to enable 

landscaping to minimise any visual impacts.30 ECan notes the expressed intention of 

LPC to provide for car parking predominately in a single common area towards the 

western end of Dampier Bay. The Panel supports the provision of car parking at the 

“rear or side” of buildings or in a shared parking area. 

7.35 The Panel has considered the evidence of Mr Calvert for CCC on the general parking 

requirements for Dampier Bay. In Mr Calvert’s opinion, the minimum District Plan 

parking requirements and parking reduction adjustment factors should apply to 

Dampier Bay.  We do not support this recommendation.  In our opinion, flexibility is 

required in the car parking requirements to achieve the full range of urban design 

outcomes sought in Dampier Bay. 

Recommended amendments 

7.36 The Panel recommends the following amendments to the RCEP: 

 Consequential amendment to RCEP Policy 10.1.1(1)(c) (Elements of recovery) 

to include parking and access facilities for the marina. 

7.37 The Panel recommends the following amendments to CRDP: 

 Amend Built Form Standard 21.8.2.3.9 to specify a parking rate for marina 

berths. 

 Amend Assessment Matter 21.8.3.1.1 (Site layout and building design) to 

provide for parking at the side or rear of the building or in a shared parking 

area. 

Public access 

7.38 The provision of safe, convenient and high quality public access to the waterfront 

from the Lyttelton town centre is a goal of the Plan31 and was a key theme of the 

submissions and the evidence presented at the hearing. Submitters sought safe and 

convenient public access for vehicles, pedestrians and cyclists, with primary access 

to Dampier Bay being provided from Sutton Quay and Norwich Quay. 

7.39 Ms Hogan for CCC was of the opinion that the Outline Development Plan for Dampier 

Bay required further detail on the key structural elements, including the public 

promenade and the location of public access.32  Ms Schroder for CCC, supported by 

Ms Hogan and Ms Rennie for LPC, proposed amendments to Action 10 of the Plan to 

provide greater certainty on the staging and design of public access, namely: 

…..This arrangement (legally binding agreement) shall include the likely staging 

of implementation of the public promenade, access to Norwich Quay from 

                                                
30

  Statement of evidence of Jane Maree Rennie (Urban Design), Paragraph 47.3 
31

  Section 1.2 Goals / Ngā Whāinga (3.a): The recovery of the Port makes a positive contribution to 
the recovery of the Lyttelton Township and community, by … providing safe, convenient and high 
quality public access to the waterfront. 

32
  Statement of Evidence of Deborah Jane Hogan on Behalf of Christchurch City Council, Paragraphs 

6.11 – 6.14 
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Dampier Bay and indicative location and minimum dimensions of public access, 

including for the promenade. 

This arrangement shall also provide the opportunity for the community to engage 

in the design process for the promenade.
33

  

7.40 The Panel concurs with Ms Hogan’s interpretation of Action 10 that: 

Action 10 is the key to obtaining and securing public access to the waterfront, 

regardless of where it is located. Without a legally binding agreement there is no 

guarantee to the community that the access will be provided … with a level of 

amenity and accessibility that the community envisage. 
34

 

7.41 Ms Schroder for CCC was of the opinion that Godley Quay in its current form does 

not provide a suitable primary access for pedestrians and cyclists, and sought 

amendments to the matters of discretion and control to provide for universal access 

from the Lyttelton Township. The Panel supports amendments to the Plan to provide 

for universal access to Dampier Bay for pedestrians and cyclists. 

7.42 Ms Schroder in Paragraph 5.32 of her evidence notes that Rule 21.8.2.2.2 C7 (Public 

Amenities including public walkways and publicly accessible space located within the 

Dampier Bay Area and Port Operational Area) should also include reference to 

connections with  the Lyttelton township. Ms Rennie for LPC was of the opinion, 

given the scope of the Recovery Plan, that the reference should be to ‘Norwich Quay’ 

rather than the Lyttelton township.35 

7.43 The Panel is of the opinion that primary access should be provided from Dampier 

Bay and the publicly accessible spaces within the Port Operational Area to Norwich 

Quay. We note that references to connections with Norwich Quay have been added 

to Rule 21.8.2.2.2 C7 and to Matter of Discretion 21.8.3.1.2(a).  We recommend that 

Matter of Discretion 21.8.3.1.2(a)(vi) be similarly amended to reference ‘Norwich 

Quay’. 

Recommended Amendments 

7.44 The Panel supports the amendment of Action 10 to provide greater certainty on the 

staging and design of public access to Dampier Bay. 

7.45 The Panel recommends the following amendments (struck through or underlined in 

red) to Rule 21.8.2.2.2 and the Matters of Discretion and Control: 

 

Rule 21.8.2.2.2 Controlled Activities 

C7 Public Amenities including public 

walkways and publicly accessible 

space located within the Dampier Bay 

Area and Port Operational Area, 

including any connections with 

a.  Site layout and building design – 

21.8.3.1.1 

b.  Dampier Bay Area public space/publicly 

accessible space – 21.8.3.1.2 

                                                
33

  Statement of Evidence of Josephine Frederika Jane Schroder on Behalf Of Christchurch City 

Council, Paragraph 5.16 
34

  Statement of Evidence of Deborah Jane Hogan on Behalf of Christchurch City Council, Paragraph 

6.12 
35

  Jane Rennie, summary and statement of evidence for LPC, Paragraphs 25 and 26 
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Norwich Quay.  

 

21.8.3.1.2 Dampier Bay Area public space/publicly accessible space 

a. Whether the design of public space and access routes achieves high-quality publicly 

accessible open spaces, public access and public connections along the waterfront in 

and connecting to Dampier Bay, including from Norwich Quay, 

a. vi. establishment of safe and convenient pedestrian and cycle connections and a 

universally accessible pedestrian connection to the township Norwich Quay and to any 

public transport facility provided within the Inner Harbour; The primary pedestrian 

connection to any public transport facility shall provide for universal access. 

7.46 The Panel supports the amendment to Matter of Discretion 21.8.3.2.3 (Landscaping 

in Dampier Bay) proposed by Ms Schroder for CCC. 

8. Norwich Quay 

Present Position 

8.1 The principal provisions of the preliminary draft pertaining to Norwich Quay have 

been revised in the course of the hearing process. The provisions are:  

ACTION 8: TRANSPORT NETWORK – MEMORANDUM OF UNDERSTANDING 

New Zealand Transport Agency, Environment Canterbury, 

Christchurch City Council, KiwiRail and Lyttelton Port Company Ltd 

will sign a Memorandum of Understanding stating how the parties 

will work together to ensure the provision of a transport network 

that supports recovery while maintaining safe and efficient transport 

solutions for users. 

The MoU will: 

 Have a clear scope, purpose, and principles governing the 

relationship between the parties; 

 Direct the parties in the development of an implementation 

plan, including supporting funding agreements, containing 

both short- and longer-term actions to address transport 

issues in Lyttelton related to Port recovery. 

A schedule of upgrades will be developed and how costs are to be 

met will be agreed. 

The Memorandum of Understanding shall include confirmation of 

the appropriate interim upgrades to Norwich Quay, as set out in 

Action 9. 

The MoU will be reviewed and amended annually as agreed by the 

parties to ensure it remains relevant for the next 10 years, or longer 

as required. 

Memorandum of 

Understanding to be 

signed within three 

months of the approval 

of the Lyttelton Port 

Recovery Plan, or 

sooner as agreed by 

the partners. 

 

Short-term actions to 

be confirmed by 

December 2016. 

 

Longer-term actions to 

be agreed as more 

detailed information 

becomes available. 

 

By December 2016 
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Lead agency: New Zealand Transport Agency 

Goals: 3a, 5. 7a. 7b 

ACTION 9: TRANSPORT NETWORK – PEDESTRIAN ACCESS ACROSS NORWICH 

QUAY 

New Zealand Transport Agency, in consultation with Christchurch 

City Council and Lyttelton Port Company Ltd will confirm via the 

Memorandum of Understanding required by Action 8 provide, under 

the Agency’s minor improvements (safety) programme, the 

appropriate upgrades for the provision of freight, pedestrian and 

cyclist access along and across Norwich Quay. This will include the 

provision of a new non-signalised pedestrian facility across Norwich 

Quay. 

Lead agency: New Zealand Transport Agency 

Goals: 3a, 5. 7a. 7b 

Required upgrades to 

be confirmed by 

December 2016 

Pedestrian facility 

across Norwich Quay 

to be completed by 

December 201820 or 

prior to the opening of 

Sutton Quay for public 

access to Dampier 

Bay, whichever occurs 

first 

The surrounding narrative has been amended to achieve consistency with the 

actions. 

8.2 Issues relating to the zoning of land immediately to the south of Norwich Quay and 

running both to the east and west of London Street have arisen. The land is zoned 

Commercial Banks Peninsula Zone in the proposed Christchurch Replacement 

District Plan, whereas LPC seeks a change to Specific Purpose (Lyttelton Port) Zone 

for most of the land. The land abuts the Port operational area to the south and the 

areas which LPC want rezoned are presently used by the company for log storage. 

The preliminary draft proposes a compromise whereby the land remains zoned 

Commercial but LPC’s usage of the land is provided for by rules authorising port 

activities on the land as a permitted activity to 2026 (rule 25.5.2.1), and as a 

discretionary activity post 1 January 2026 (rule 15.5.2.4). This would protect LPC’s 

operational use of the land during the recovery period, and respect the aim of the 

Lyttelton Master Plan for the land to be used for commercial purposes in a town 

centre zone in due course. 

The Submissions  

8.3 Norwich Quay issues attracted numerous heartfelt submissions from an extensive 

range of submitters. The main themes developed were: 

 The Quay should not remain the main freight route to the Port, rather LPC 

should develop a freight corridor on its land to the south of the Quay. 

 Planning to develop a second tunnel was essential. 

 Pedestrian lights and crossings are required, together with better provision for 

cyclists. 

 The amenity standard of Norwich Quay was low and required immediate 

attention. 

 Without amenity improvement the commercial viability of the Quay was at risk, 

such that it could cease to be part of the town’s commercial centre.  
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Discussion 

Traffic Issues 

8.4 Although the submissions raised any number of understandable concerns, 

addressing these concerns in the present context is difficult for the reasons explained 

at paragraph 3.3. NZTA witnesses gave evidence at the marae hearing. A number of 

points were forcefully made: 

 Norwich Quay has been part of SH74 since 1979. 

 The NZTA is bound by statutory controls in the Land Transport Management 

Act 2003, including the need to comply with a nationwide Government Policy 

Statement through which roading priorities are assessed on a national basis. 

 At present a business case cannot be made for any major changes to Norwich 

Quay. 

 Average traffic usage is about 8,000 vehicles per day, of which 17% comprises 

heavy commercial vehicles, and this usage is below that on many urban arterial 

routes, including a number of roads in Christchurch. 

 The capacity of Norwich Quay has been assessed as adequate until at least 

2026, even after allowances made for construction and increased freight 

usage. 

 The level of pedestrian and cycle activity is assessed as “low.” 

8.5 The NZTA accepted, however, that improvements are necessary to support walking 

and cycling access, safety and amenity along and across Norwich Quay. The Agency 

rejects the need for the development of a freight corridor on LPC land to the south of 

the Quay, and doubts that an effective connection onto the Quay proximate to the 

road tunnel could be constructed to achieve significant gains for Norwich Quay users. 

Hence, the Agency considers that Actions 8 and 9 represent the best way forward, 

with NZTA as the lead agency. 

8.6 The Panel notes that NZTA’s preferred option for a new pedestrian crossing is the 

provision of kerb extensions, or shoulders, on each side of the road and a “pedestrian 

refuge” in the centre of the road as this design best fits the road characteristics – a 

high proportion of heavy traffic, a wide carriageway, on-street parking which may 

restrict visibility and the absence of traffic lights along the Quay to provide gaps in 

traffic flows. 

8.7 The Panel can see no option but to recommend acceptance of Actions 8 and 9, as 

amended, together with the consequential proposed drafting changes. 

Zoning Issues 

8.8 It is common ground that the property on the south-eastern corner of Norwich Quay 

and Oxford St and the adjacent area on which the historic signal box is situated 

should retain a commercial zoning. LPC seeks that a triangular area to the east of the 

signal box presently used for log storage should be rezoned Specific Purpose (Port 

Lyttelton) Zone, together with the strip of land south of Norwich Quay and west of 

Oxford Street. 

8.9 LPC contends that it is inappropriate to retain a Commercial zoning for the subject 

land in order to give effect to the Lyttelton Town Centre Master Plan which seeks to 

safeguard a commercial centre for the township. Such thinking was characterised as 
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“circular” whereas “considered through the lens of Port Recovery,” Specific Purpose 

Port Zone was more appropriate. This would recognise LPC’s ownership, and 

present operational use, of the land; avoid the need for a “long list of rule exceptions” 

to accompany a commercial zoning; and when the Christchurch District Plan is 

reviewed in 10 years’ time the issue could be revisited in light of developments. 

8.10 The ECan officers accept that the log yard triangle area should become Specific 

Purpose Port Zone, but otherwise favour retention of the status quo, including 

Commercial Zoning for the land west of Oxford Street as this will preserve community 

aspirations for this area, while a permitted activity status until 2026 will protect LPC’s 

existing operational usage of the land. After a decade this compromise interim 

solution can be revisited by the CCC. 

8.11 The Panel is not persuaded that a change to Specific Purpose Port Zone is 

appropriate. We favour the compromise solution because it is in keeping with the 

recovery strategy for the Port, in particular that there should be an operational 

movement to the east and also due consideration given to the “economic 

sustainability of Lyttelton Town Centre and the resilience and wellbeing of (its) 

people” (clause 5.1.2 of the Direction). The interim compromise, in our view, achieves 

an appropriate balance. We therefore recommend this approach. 

9. Ferry Terminal 

Present Provision 

9.1 The preliminary plan discusses the ferry terminal in Sections 3.8.4 and 4.4.  The ferry 

terminal is currently located at the end of the Oxford Street overbridge and links with 

a public bus stop. Public access to the terminal is provided by a fenced-in walkway 

through the operational port.36 

9.2 LPC proposes locating the ferry terminal adjacent to Dampier Bay to co-locate with 

other public transport facilities. The Outline Development Plan for Dampier Bay 

identifies a potential location for the ferry terminal adjacent to No.7 wharf. However, 

the Panel emphasises that the Recovery Plan does not direct the location of the ferry 

terminal at Dampier Bay. 

9.3 The proposed amendments to the Christchurch Replacement District Plan provide for 

the location of the ferry terminal either within the Port Operational Area or at Dampier 

Bay, namely: 

 

Rule 21.8.2.2.3 Restricted Discretionary Activities 

RD2: New Public Transport Facilities located within the Port Operational Area or Dampier 

Bay Area, except as stated in Section 21.8.2.2.5. 

Any application arising from this rule for a passenger ferry terminal shall be publicly notified. 

Matters of Control or Discretion 

a. Site layout and building design– 21.8.3.1.1 

b. Public transport facilities – 21.8.3.1.3 

                                                
36

  Preliminary Draft Lyttelton Port Recovery Plan, Section 3.8.4 
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Rule 21.8.2.2.5 Non-Complying Activities 

NC2:  New public transport facilities associated with a passenger ferry terminal located in a 
position west of Canterbury Street, Lyttelton, prior to the provision of pedestrian and public 
vehicle access to the terminal via Sutton Quay. 

Submissions 

9.4 There were a substantial number of submissions on the location of the ferry terminal. 

Issues raised by submitters included: 

 Support either for the current location or an alternative location within the Inner 

Harbour. 

 Support for the relocation of the ferry terminal to Dampier Bay. 

 The need for physical and visual connections to the Lyttelton Town Centre. 

 The limited facilities provided for the public at the current terminal. 

 The strong public interest in the location of the ferry terminal.  

 The importance of the ferry to the well-being of the harbour side communities. 

Discussion 

9.5 The Panel understands that the location of the ferry terminal is a long-standing and 

contentious issue for the community.37 We appreciated the synopsis provided by Ms 

Smith38 of the community consultation on the location of the ferry terminal dating 

back to 2007.  

9.6 The Officer’s report notes that the location of the passenger ferry terminal was 

considered during the development of the preliminary draft LPRP. The ferry terminal 

and associated facilities must be well integrated into the transport network, and not 

adversely affect the operation of the port. It was concluded that this is a commercial 

and operational decision for LPC that is dependent on future decisions regarding the 

use of space in the inner harbour.  Accordingly, there is currently insufficient certainty 

to include a direction in the LPRP for the location of the ferry terminal.39 

9.7 The Panel is sympathetic to the community’s frustration over delays in decision-

making regarding the location of the ferry terminal and the limited facilities provided 

in the current location. However, we have concluded that there is currently 

insufficient certainty to enable a direction as to the location of the passenger ferry 

terminal.  The Panel supports the amendment to the narrative that adds ‘access to 

the new passenger terminal and links to the public transport network’ as a matter to 

be addressed by the Memorandum of Understanding partners.40 We also welcome 

the commitment of LPC to providing ferry facilities in a location that is safe and does 

not prevent or disrupt the operations of the Port.41  

9.8 LPC requested that Rule 21.8.2.2.3 RD3 which provides for new public transport 

facilities, including the passenger ferry terminal, should be deleted and the activity 

provided for as a controlled activity.  We concur with ECan that the proposed rule 

framework reflects the uncertainties currently inherent in both the ferry terminal 

                                                
37

  Refer to the evidence of Councillor Turner for the Christchurch City Council, Paragraph 2.2 
38

 Chairperson of the Lyttelton Mt Herbert Community Board 
39

 Refer to the discussion in the Officer’s Report, Section 10.1.2 
40

 Section 5.2.2 Transport Network 
41

 Summary and statement of evidence of John O’Dea, paragraphs 28 - 30 
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location and the development of Dampier Bay.42  Therefore, we support the current 

Restricted Discretionary activity status and recommend that this be retained. 

9.9 A number of submitters sought public notification of any application for a new 

passenger ferry terminal. In contrast, LPC was of the opinion that the location of the 

ferry terminal was well canvassed through the LPRP process and that public 

notification is not required.43  The degree of public interest in the location of the ferry 

terminal was evident through the hearing. Accordingly, the Panel recommends 

notification of any application for a new passenger ferry terminal.   

Recommended Amendments 

9.10 The Panel recommends the following amendments: 

 Amend Section 5.2.2 to add ‘access to the new passenger terminal and links to 

the public transport network’ as a matter to be addressed by the Memorandum 

of Understanding partners. 

 Amend Rule 21.8.2.2.3 RD2 to provide for public notification. 

9.9 No additional changes are recommended to the planning framework for public 

transport facilities. 

10. A Cruise Ship Berth 

Introduction  

10.1 The pdLPRP contains options to establish a Cruise Ship berth within Lyttelton Port at 

two locations; outside the harbour at Naval Point and within the inner harbour at 

Gladstone Pier. LPC has identified Naval Point as being the preferred option because 

of the necessity to remove part of the eastern mole to create a sufficiently wide 

entrance to facilitate safe navigation of vessels into Gladstone Pier. This removal will 

have impacts on the wave climate of the inner harbour and may affect the use of the 

inner harbour berths. 

10.2 The Naval point option requires dredging of a turning basin and berth pocket (see 

planning map 10.7 Area C) and the construction of a T-head pier as the berth for 

these vessels. These activities are provided for in the proposed new chapter 10 by 

way of Policy 10.1.1 – Elements of Recovery, which recognises that a new wharf for 

Cruise ships is such an element. An additional policy proposed by ECan which came 

about as a result of the Oil Companies’ submission, seeks to ensure that the Cruise 

Ship Terminal does not result in unacceptable risk to people or a constraint on the 

operation of the hazardous storage facility. 

10.3 Rule 10.3, an addition to the Restricted Discretionary Activities by LPC as a result of 

the Oil Companies’ submission, has been inserted to define the general arrangement 

of the berth and to limit it to one vessel at a time. An additional item j) has been 

added to the list of matters of discretion to provide for consideration of risks to people 

and the impact on marine recreational activities.  

10.4 The Christchurch Replacement District Plan contains policies and rules that deal with 

Hazardous Substances. The Amendments to the pCRDP rules for the Specific 

                                                
42

 Refer to the Officer’s report, pages 36 - 37 
43

 Summary and statement of evidence of Jonathan Clease for LPC 
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Purpose (Lyttelton Port) Zone set the storage of hazardous substances as a 

Controlled Activity, subject to a comprehensive list of assessment matters relating to 

the extent to which an hazardous storage facility is designed and operated in regard 

to failure modes, risks to people and property, cumulative effects, controls and 

mitigations.   

10.5 The land at Naval Point is used for a variety of purposes beyond the storage of 

dangerous goods. There are a number of businesses in the area, a sports field (the 

only one in Lyttelton), a ship dry dock, boat storage areas and club rooms associated 

with sailing, the Coastguard and other modes of marine recreation. 

10.6 The site is characterised by a single roadway (Godley Quay) into the site. In places 

this is narrow and confined; particularly the section between the Dry Dock and the 

intersection of Cyrus Williams Quay. 

Submissions 

10.7 The Naval Point Cruise Ship facility attracted a very large number of submissions, 

some seventy one in total. This topic attracted strong interest in the community as 

attested by the number of submissions by many individuals. 

10.8 The submissions can be broadly categorised as follows: 

 those opposed to cruise ships in Lyttelton Port 

 those in favour, but opposed to Naval Point in preference to the inner harbour 

 those in favour but neutral on location. 

10.9 The second category contained the bulk of submissions and their reasons varied 

widely. Importantly, there was strong objection from the recreational boating 

community (including the Coastguard), that saw the Naval Point Cruise site as having 

a significant adverse impact on the ability to use the body of water in which the 

proposed berth would be situated. In this regard, it was noted that the Naval Point 

reclamation is the only location in Lyttelton Harbour that provided safe access to and 

egress from harbour waters for the majority of the recreational boating population of 

the region. The Naval Point Club, which has a long and distinguished history in 

Canterbury marine recreation, is unique in that it offers services to a very wide range 

of marine recreational users (not just sailing) including, waka ama, power boats and 

wind and kite surfers.  

10.10 The CCC submission, while supporting the recognition of the Cruise Ship berth in the 

pdLPRP, sought stronger direction in the Plan to progress the cruise berth options. It 

is seen by CCC as an important element in the local and regional economy and 

important to the recovery of Christchurch. Such is the importance of this topic that the 

Council sought to modify a proposed action in the Plan to advance the return of 

cruise ships to Lyttelton Port. Proposed Action 11 advocated a collaborative 

approach under the leadership of CCC and LPC to progress and create a fit for 

purpose cruise ship berth in Lyttelton to achieve a timely return of a cruise ship 

destination. 

10.11 As noted earlier, the Oil Companies lodged a submission in regard to the risks 

associated with the Naval Point tank farm and  

 its potential impact on the surrounding land use; and  

 the potential impact of the surrounding land use on the viability of the tank farm. 
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10.12 The thrust of the Oil Companies’ submission, (that was supported by evidence from 

an Australian risk assessment consultancy, Sherpa), related to a 2005 event that 

occurred in Buncefield, UK. This event was an unconfined vapour explosion that 

devastated an entire facility and surrounding buildings. Importantly, by 2008, it had 

led to a change in the entire basis of risk evaluation for such facilities. In the past, the 

credible event, adopted as the basis of setting land use controls around fuel storage 

facilities, was based on the radiant heat from a tank fire that burned to the ground like 

a candle. As a result of the Buncefield incident, it has been necessary to take into 

account the effect of vapour cloud explosions and to establish exclusion zones based 

on the effects of overpressure waves. 

10.13 The Oil Companies’ expert evidence was that in the absence of any relevant New 

Zealand code, the application of the New South Wales Government Hazardous 

Industries Planning Advisory Paper 4, Risk Criteria for Land Use Planning was an 

appropriate guideline. 

10.14 The application of this guideline results in a proposed overlay defining the inner limit 

of acceptable overpressure where damage to buildings would not be expected, i.e. 

inside this boundary structural damage will occur from an explosive event. The Oil 

Companies produced a drawing showing the distance to this boundary from the tank 

farm site boundary of 250m and the resultant rectangle covered an area which 

included residential properties to the northwest, a substantial part of the inner 

harbour basin and part of the eastern mole. It also covered a significant part of the 

land and water space in which the operations associated with the Cruise Ship berth 

would take place. Essentially, this is an exclusion zone for sensitive activities. 

However, it was noted that this boundary was conservative in that the 250 m distance 

had been determined from the Oil Companies’ property boundaries, not the wall of 

the at risk fuel (gasoline) tanks. 

10.15 The Oil Companies’ position in regard to the Naval Point Cruise Ship facility was that 

the large numbers of people and associated activity in close proximity to the 

industries’ facilities created unacceptable risks to people and posed a potential 

constraint on the safe and efficient operation of regionally strategic infrastructure.  

10.16 On June 15 the Oil Companies submitted a clarifying submission. This advocated the 

use of a discretionary resource consent process and a requirement to assess risk 

through a QRA process plus the incorporation of the modified version of a new Action 

11 as described above. 

10.17 The submission then identified three remaining matters: emergency access and 

egress, residential activities and new port activities in close proximity to the storage 

facilities. In each case the issue was proposed to be dealt with by submissions to the 

pCRDP and its processes. 

10.18 These submissions highlighted to the Panel that the Naval Point Cruise Ship berth 

raised serious planning issues in relation to the draft Christchurch Replacement 

District Plan and the Lyttelton Port Recovery Plan. Because of the public safety 

issues, the most serious of these conflicts (without wishing to diminish impacts on 

recreational boating) are those associated with the storage of fuels at the Oil 

Companies’ Naval Point facility.  
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Discussion 

10.19 The Oil Companies’ submission, which arrived after preparation of the draft 

preliminary Plan, challenges the very possibility of a cruise ship berth being 

established at Naval Point in that: 

i. the risks of allowing a large number of people in close proximity to the 

dangerous goods storage facilities will be unacceptable; and  

ii. the presence of the berth and its associated activity will constrain the further 

development of bulk liquids storage facility which is an element of Significant 

Regional Infrastructure.  

Further, their submission suggests that many other activities in the area may well be 

adversely affected by the application of the Buncefield risk criteria. 

10.20 As a result, the submission creates considerable uncertainty in regard to a broad 

range of land and water based activities at Naval Point: 

 the use of the area (both land and water) for marine related recreation 

 the possible establishment of a Cruise Ship berth 

 the continued operation of existing commercial activities 

 access and egress in the event of a dangerous goods emergency 

 development of the Dampier Bay area 

 the safety of residential areas immediately adjacent to the site  

 the safety of users of the only sports field in Lyttelton. 

This uncertainty is antithetical to the objective of expeditious recovery of the Port. 

10.21 The Panel considers that the current RCEP planning framework anticipates the 

development of a cruise ship berth at Naval Point, in preference to the Inner Harbour. 

The Plan identifies a cruise ship berthing area at Naval Point (Map 10.7 Area C) and 

provides for the construction of a new wharf within this area. We are of the opinion 

that the integrity of this planning framework is called into question by the submission 

of the Oil Companies. 

10.22 In response to concerns raised by both the Oil Companies and recreational boating 

interests, LPC proposed changing the status of a cruise ship berth at Naval Point to 

restricted discretionary.44 ECan proposed the addition of a new policy45 to the RCEP, 

which was supported by LPC, and recommended that a cruise ship berth at Naval 

Point should be a discretionary activity.46 

10.23 It is the Panel’s view that the new hazard criteria from the Buncefield incident creates 

a need to review the respective planning frameworks in both the RCEP and CRDP 

which provide for the establishment of a cruise ship berth and associated landward 

facilities at Naval Point. This review should be informed by a comprehensive 

Quantitative Risk Assessment (QRA) for the bulk storage terminal.  In our opinion, 

this review is beyond the scope of an expeditious recovery plan and should be 

progressed through separate plan changes under the Resource Management Act. 

                                                
44

 Proposed Rule 10.3(c) Restricted Discretionary Activities 
45

 Proposed Policy 10.1.15 – Cruise ship berth at Naval Point 
46

 Proposed amendment to Rule 10.4 Discretionary Activities 
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10.24 Without clarity on these matters, which can only be provided by a detailed QRA, the 

Panel does not have the necessary information to enable it to make 

recommendations in regard to the Policies and Rules that should apply to the 

establishment of a Cruise Ship Berth at Naval Point. 

10.25 Further, in addition to the matters of risk, the marine recreational interests will also be 

severely impacted by the presence of the berth and attendant cruise ships. Whether 

this is fatal to recreational usage or whether some accommodation that will allow 

satisfactory continuance of these activities, is not entirely clear; - not least because of 

the Oil Company submission. 

10.26 In consideration of the above, the Panel recommends: 

i. That the recovery plan is amended to remove the planning framework that 

provides for the development of a cruise ship berth at Naval Point. 

ii. That Action 11 is expanded to provide: 

The Christchurch City Council, as a matter of urgency, takes the lead in 

defining the scope of, and in commissioning, a Quantitative Risk Assessment of 

the Oil Companies’ Storage facility at Naval Point as a precursor to an urgent 

review of land use planning controls for the Naval Point area. 

10.27 Because of the wide ranging and diverse activities in the Naval Point area, the Panel 

also recommends that the commissioning of the QRA includes a requirement for 

consultation with all affected parties to ensure that all interests are reflected in the 

study’s outcomes. 

11. The Naval Point Redevelopment 

Present Provision  

11.1 The preliminary draft Recovery Plan proposes that an area of land at Naval Point that 

is owned by LPC47  should be rezoned to Specific Purpose (Lyttelton Port) Zone. The 

current zoning of the land is Boat Harbour Zone in the Banks Peninsula District Plan.  

11.2 The proposed provisions of the Specific Purpose (Lyttelton Port) Zone provide for the 

use of the land as an ‘Operational Area’ where Port Activities are permitted. The 

definition of Port Activities enables a range of activities on this land including: 

 Maintenance and repair activities, including the maintenance and repair of 

vessels. 

 Marine-related industrial activities, including ship and boat building. 

 Facilities for recreational boating, including yachting. 

 Activities associated with the surface navigation, berthing, manoeuvring, 

refuelling, storage, servicing and providoring of vessels. 

11.3 The Panel understands that consideration was given to including the entire Naval 

Point Boat Harbour Zone in the Recovery Plan. Consultation with CCC identified that 

a master planning exercise for Naval Point was not sufficiently progressed to enable 

the insertion of provisions into the Recovery Plan.  On 2 May 2015 CCC notified new 

provisions for the Naval Point Boat Harbour Zone, excluding this land owned by LPC, 

as part of Phase II of the proposed Christchurch Replacement District Plan. 

                                                
47

  Lot 1 DP 80599 
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11.4 The Panel visited the site during the hearing.  The site is currently used for marine 

related industrial activities, including storage for Stark Brothers Ltd and a boat 

brokerage. 

Submissions 

11.5 Submissions from the Naval Point Club, Coast Guard and A.Suren supported the 

current Boat Harbour zoning of the land.  The rezoning to Specific Purpose (Lyttelton 

Port) Zone was supported by Stark Brothers Ltd. 

Discussion 

11.6 The Panel understands the concerns of the Naval Point Club, Coast Guard, and 

A.Suren. The land available for recreational boating activity is tightly constrained and 

the proposed zoning is inconsistent (in part) with the aspirations of submitters for the 

development of Naval Point.   

11.7 During the hearing there were three options presented to the Panel, namely: 

 To retain Specific Purpose (Lyttelton Port) zoning but to restrict the activities 

that can occur on this land to those relating generally to recreational boating; or 

 To advise CCC that it needs to notify zoning for the land; or 

 To adopt the proposed zoning of the adjoining land (Open Space Metropolitan 

Facilities). 

11.8 Ms Hogan for CCC opposed Open Space Metropolitan Facilities zoning for this land. 

Ms Hogan advised that this zoning is generally applied to sites in public ownership 

and includes some private sites with large recreational facilities.48 We defer to Ms 

Hogan’s knowledge of the proposed Christchurch Replacement District Plan.  

11.9 The Panel is of the opinion that we cannot through this recovery plan direct the CCC 

to notify a new zoning for this land.  Therefore, we recommend that: 

 the land retain Specific Purpose (Lyttelton Port) zoning; and 

 the port activities that can occur on this land should be restricted to those 

relating generally to recreational boating or marine-related industrial activities.  

We are of the opinion that provision must be made for the lawfully established 

industrial activities on this site.  

Recommended Amendments 

11.10 The Panel recommends the following amendments: 

a. That Lot 1 DP 80599 at Naval Point should retain Specific Purpose (Lyttelton 

Port) zoning;  

b. That Rule 21.8.2.2.1 (permitted activities) should be amended as follows (new 

amendments in red): 

 

 Activity Activity Specific Standards 

P1 Port Activities, except as 

stated in Rule 21.8.2.2.2 C4 

and C5, and Rule 21.8.2.2.3 

a. No Port Activities, except navigational aids, 

and earthworks permitted under 21.8.2.2.1 

P4, shall be undertaken within the Quarry 

                                                
48

  Summary Statement of Evidence of Deborah Jane Hogan on behalf of CCC, Paragraph 2.6 
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RD3 and Rule 21.8.2.2.4 D6. Area as shown in Appendix 21.8.4.1 

b. Port Activities within Area A in Appendix 

21.8.4.6 shall be limited to: 

i. Maintenance, storage and repair of 

recreational boating vessels and storage of 

materials associated with the repair of those 

vessels. 

ii. Facilities for recreational boating and 

ancillary parking areas. 

iii. Marine-related industrial activities, 

including ship and boat building. 

 

c. That a new Appendix 21.8.4.6 is inserted into the CRDP showing Area A being 

the area of land owned by LPC (Lot 1 DP 80599) adjoining the sports field. 

d. That non-compliance with P1 should be a Discretionary Activity under proposed 

Rule 21.8.2.2.4 D4. 

12. Other Matters 

Appeal Rights 

12.1 The legal submissions on behalf of Te Rūnanga o Ngāi Tahu included: 

“it is appropriate that the Recovery Plan specifically provides for (a) right of 

appeal.” 

This was a reference to s69(1)c, of the CER Act which provides: 

69 Exceptions to exclusion of appeals 

(1) Any person referred to in subsection (2) may appeal to the High Court – 

(c) against a decision on an application for a resource consent or a notice of 

requirement for an activity or use that is specified in a Recovery Plan as 

being subject to this section, and in respect of which a person would 

otherwise have a right of appeal or objection under the Resource 

Management Act 1991;  

Counsel did not develop the argument to indicate whether all decisions, or only some 

decisions, of the kind defined in s69(1)(c), should be specified to carry a right of 

appeal. We therefore assume that all s69(1)(c) type decisions were intended. 

12.2 Section 69 must be read in its statutory context. Section 68(1) provides: 

(1) There is no right of appeal against a decision of the Minister or the chief executive 

acting, or purporting to act, under this Act, except as provided in sections 69, 70, 79, 

and 80. 

This subsection refers only to decisions of the Minister or the CER chief executive, 

yet s69(1)(c) is focused upon decisions of a local authority made in the context of a 

resource consent application, or the like. This mismatch between s68(1) and 

s69(1)(c) is perplexing to say the least. It appears to be a drafting error. We shall 

proceed on the basis that a remedial (and benevolent) approach is required – 

otherwise s69(1)(c) would be rendered meaningless. Hence we proceed on the 
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assumption that there is a power to specify in a Recovery Plan that resource consent, 

and like decisions, are exempted from the appeal prohibition. 

12.3 For completeness we note that only persons who would normally have a right of 

appeal under the RMA may initiate an appeal under the exemption (see s69(2)(c)). 

Also, that sections 70, 79, and 80 concern second appeals from the High Court to the 

Court of Appeal (sections 70 and 80), or appeals to the High Court against 

compliance orders (S79); and are not therefore relevant. 

12.4 Under the RMA there are two types of appeal: 

 Under section 120, a general right of appeal to the Environment Court against 

“any part” of a consent authorities decision. 

 Under section 299, a second right of appeal to the High Court against a 

decision of the Environment Court but only “on a question of law.” 

Section 69(1) of the CER Act contemplates only appeals to the High Court. 

12.5 The Panel infers from this that only appeals on questions of law are permitted under 

s69(1)(c). This is in keeping with the purpose of the CER Act to provide for an 

expeditious recovery. 

12.6 The question becomes, therefore: should the Recovery Plan specify that some, or all, 

resource consent and like decisions made with reference to the Plan rules, are 

subject to s69, thereby providing an appeal right on questions of law? 

12.7 Only one submitter raised this issue. No reasons were advanced in support of the 

argument. The Panel sought submissions on the merits of a s69(1)(c) specification. 

The ECan officers noted that the CER Act is due to expire in April 2016 and 

submitted that triggering the s69(1)(c) appeal right would be contrary to the scheme 

of the Act. LPC’s submission was mostly directed to whether a specification under 

s69(1)(c), triggered a general appeal on the merits or a limited appeal on question of 

law. Counsel argued for the latter – with which the Panel agrees. LPC did not openly 

oppose a s69(1)(c) specification, but counsel pointed out the expiry date of the Act 

and stressed that before an appeal right could accrue any issues would have been 

through the recovery plan processes, public notification and a consent hearing. 

12.8 The Panel sees merit in there being a limited right of appeal, at least in relation to the 

more significant aspects of the plan. But that said, the CER Act could have provided 

a right of appeal limited to questions of law as of right. That this is not the case 

suggests something more, something particularly warranting an appeal right should 

be identified before a s69(1)(c) specification is made. A case for specification was not 

developed before the Panel, either in general or in relation to some aspect(s) of the 

plan. We do not, therefore, recommend a s69(1)(c) specification. 

A Mitigation Package 

12.9 The submission on behalf of the Green Party sought a direction requiring LPC to 

consult with Ngāi Tahu, the CCC, ECan and DOC, as representatives of the public, 

concerning development of a comprehensive mitigation package in recognition of the 

considerable gains accruing to the Company at the expense of the public at large. In 

particular the loss of up to 34ha of sea space and destruction of the natural character 

of the coastline was emphasised. Other major developments, which consumed public 
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resources, resulted in mitigation packages typically requiring a significant resource 

and financial commitment to the preservation of a wildlife species, or perhaps the 

management of a river or wetland. 

12.10 It was suggested that LPC’s package could include providing public access to its land 

in the harbour basin, funding for weed and pest control, or for marine biosecurity, 

and/or a commitment to remove heavy traffic from Norwich Quay. 

12.11 The ECan officers accepted that the submission raised important matters and that 

there may be scope to address this concern by way of conditions on resource 

consents. The officers doubted, however, that the Minister had power under the CER 

Act to direct a private entity to develop a mitigation package or take other 

compensating steps. 

12.12 The Panel notes that LPC has made a commitment in relation to the development of 

Whakaraupō / Lyttelton Harbour integrated management plan (see 4.6 of the report). 

LPC has also agreed to provide public access to the waterfront via its Dampier Bay 

development plan (see Action 10 in the preliminary draft plan). The Panel is not well 

placed to comment on whether these commitments go far enough by comparison to 

other mitigation packages. The hearings did not provide evidence on this aspect. 

12.13 Rule 10.20 confers controlled activity status on the reclamation subject to two 

conditions relating to a cultural impact assessment and the Battery Point exclusion 

zone. Neither condition, nor the controls, provide scope for the creation of a 

mitigation package. The Panel considers it is desirable that the door is open for 

further mitigation to be considered, if considered appropriate, during the consent 

process. 

12.14 The Panel recommends: that preservation of the power to impose a mitigation 

package is warranted and rule 10.20 should be amended to make provision for this. 

12.15 We note in passing that rule 10.20, control (d), reserves “the management of any 

marine biosecurity risks,” and meets another concern in the Green Party submission, 

namely reservation of the ability to require mitigation measures to protect Hector’s 

dolphins against pile driving noise. Further rule 10.2, which makes construction of the 

reclamation wharf a controlled activity, reserves “methods to manage the effects of 

construction noise on marine mammals” as a control (rule 10.2, control (e)). 
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