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MAY IT PLEASE THE HEARINGS PANEL: 

Introduction and positions taken at the hearing 

1. The Crown's approach to Proposal 12 has been to seek a package of 

provisions that streamlines regulatory processes and promotes clarity 

and usability of the Replacement District Plan, in order to expedite 

Christchurch's recovery in an environmentally sustainable way.   

2. Counsel for the Crown presented opening submissions to the Hearings 

Panel during the hearing.  At that time, the Crown had accepted the 

contaminated land provisions of Proposal 12, but there remained 

fundamental differences between the Council's proposed hazardous 

substances provisions and the approach sought by the Crown (and a 

number of other parties). 

3. The Council was at that time promoting a detailed and complex 

"threshold" based regime, whereby any facility at which hazardous 

substances are used, stored, or disposed of in volumes above 

specified thresholds would require consent, unless the facility is 

specifically exempted. 

4. That approach would have continued (in broad terms) the approach in 

the Operative Christchurch City and Banks Peninsula District Plans – 

though in some cases the threshold at which consent would be 

required would have been lowered.1 

5. The Crown's position – supported by the evidence of Dr Dawson – was 

that the "threshold" regime:  

(a) would in large part have needlessly replicated the extensive 

requirements Hazardous Substances and New Organisms Act 

1996 ("HSNO") regime; and 

(b) was in some cases inconsistent with the thresholds applied by 

HSNO, for no clear reason. 

6. As a result, the Crown argued that the Council's approach was 

contrary to Strategic Directions Objective 3.3.2 and the Statement of 

                                                
1 LPG was the example discussed in some detail at the hearing.  Consent would have been 
required in residential areas where quantities exceed 200kg (as opposed to 300kg in the 
Operative Christchurch City District Plan). 
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expectations.2  The adoption of the "threshold approach" would have 

missed an obvious opportunity for the Replacement District Plan to 

decrease "transaction costs and reliance on resource consent 

processes; and (…) the number, extent, and prescriptiveness of 

development controls and design standards in the rules, in order to 

encourage innovation (…)." 

7. The Crown proposed a simpler system, under which consent would be 

needed in relation to hazardous substances only in specifically justified 

circumstances, such as where: 

(a) facilities are proposed to be located near particularly sensitive 

areas, potentially including areas prone to natural hazards; or 

(b) sensitive activities are proposed to be located within close 

proximity to major hazardous substances facilities, as a way of 

addressing reverse sensitivity. 

8. The Crown argued that this approach:  

(a) reflects current best practice3 that has been adopted elsewhere 

in New Zealand;4  

(b) is particularly suitable for the unique circumstances of 

Christchurch's recovery;  

(c) could readily be reconciled with the relief sought by most 

submitters on Proposal 12; and 

(d) would best promote the sustainable management purpose of 

the Resource Management Act 1991 ("RMA"). 

The interim decision of the Hearings Panel 

9. Shortly after the hearing, the Panel made an interim ruling and 

decision.5  In that decision the Panel stated that: 

"[Chapter 12 as notified] is difficult to follow, it would be difficult 

to apply, it does not seem to us to accord with the Statement of 

                                                
2
 Schedule 4 to the Canterbury Earthquake (Christchurch Replacement District Plan) Order 

2014. 
3
 As reflected in the latest Quality Planning guidance, discussed in the evidence of Mr St Clair at 

paragraphs 5.4 to 5.7 and the evidence of Ms Yozin at paragraphs 5.4 to 5.6. 
4
 The evidence of Ms Yozin, at paragraph 5.12, refers to the proposed Hastings District, Napier 

City, and proposed South Taranaki District Plans. 
5
 Record of Oral Interim Ruling and Decision dated 16 October 2015.  
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Expectations among other superior documents, nor does it give 

effect to the overriding nature of the Strategic Directions 

Chapter." 

10. The Panel added that it preferred the approach proposed by the Crown 

to the hazardous substances provisions (as supported in evidence by 

Dr Dawson), and set out that the hazardous substances provisions or 

Proposal 12 should be redrafted on that basis.  

11. The accompanying minute gave the following direction:6 

"To address the deficiencies in the notified proposal we direct 

the Council, in consultation with the Crown and other interested 

submitters to prepare a revised proposal and a robust section 

32 Report taking into account the matters listed at para [2] (a) – 

(d) and lodge the same with the Independent Secretariat on or 

before 5pm Thursday 12 November 2015.” 

Redrafting Proposal 12 and the Section 32 analysis 

12. Since that time the Council and the Crown have worked together to 

prepare a revised version of the hazardous substances provisions of 

Proposal 12 and the accompanying Section 32 Report.   

13. This involved an iterative and collaborative process of identifying 

specific sensitive areas, considering whether those areas are 

adequately protected by the existing statutory and planning framework 

in respect of the control of hazardous substances, and updating the 

provisions of Proposal 12 and the Section 32 analysis accordingly.  

14. Subsequent to the initial discussions on this basis between the Council 

and the Crown, the Council circulated a draft of the provisions to the 

other parties for comment on Friday 6 November ("First Draft 

Revision").  The hazardous substances provisions of the First Draft 

Revision were considered by the Crown to be a significant 

improvement over the provisions presented at the hearing, but 

nonetheless were not agreed by the Crown. 

15. In particular, the First Draft Revision contained a number of restricted 

discretionary rules controlling the use, storage and disposal of various 

types of hazardous substances within or near a range of potentially 

                                                
6
 Hearings Panel Minute dated 16 October 2015 at paragraph 3. 
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sensitive areas and features.  While this general approach was in 

accordance with the Crown's proposal and the directions of the Panel, 

the Crown's expert planners considered that in each case the 

proposed restricted discretionary rules were not necessary, on the 

basis that they regulated matters already addressed by HSNO, 

regional planning instruments, and / or other chapters of the 

Replacement District Plan.   

16. The Crown shared its analysis in this respect with the Council's 

planning team.  Counsel understand that comments were also 

received by the Council on the draft provisions from 9 other submitters. 

17. Having considered the analysis of the draft provisions provided by the 

Crown, and engaging in further discussions with the Crown's expert 

planners, the Council agreed that the restricted discretionary activities 

included in the draft provisions were not necessary, and could be 

removed.   

18. The Council and Crown planning teams also worked together to refine 

the rest of the draft provisions to ensure they were internally 

consistent, and as readable and user-friendly as possible.  The result 

of this process is that the Council and Crown have been able to file an 

agreed, much improved version of Proposal 12 (the "Revised 

Proposal"). 

19. The Section 32 analysis in respect of the hazardous substances 

provisions has also been redrafted to reflect the Panel's directions and 

the Revised Proposal, and to account properly for the relevant higher 

order documents.  The Council and Crown jointly appointed Mark St 

Clair (who appeared for the Crown as an expert planning witness at 

the hearing) to prepare the revised hazardous substances Section 32 

analysis.   

20. The Section 32 analysis prepared by Mt St Clair has been agreed by 

the Council and Crown, and was submitted along with the Revised 

Proposal. 

The Crown's position on the Revised Proposal 

21. The Crown supports the Revised Proposal.   
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22. The contaminated land provisions are largely unchanged, other than 

an amendment to 12.2.1.1 which was made following informal 

mediation on 29 October 2015 (post-hearing) between the Council, the 

Oil Companies, Mahaanui Kurataiao Limited (for Te Rūnanga o Ngāi 

Tahu), and the Canterbury Regional Council.  The Crown is content 

with that amendment.   

23. The hazardous substances provisions have been substantially 

redrafted in line with the approach advocated by the Crown and 

favoured by the Panel.   

24. Under the Revised Proposal, the default position is that the use, 

storage and disposal of any hazardous substance is a permitted 

activity (Rule 12.1.2.2.1 P1). 

25. That default position is subject to:  

(a) provisions in the other chapters of the Replacement District 

Plan (see Rule 12.1.2.1 General Provisions); and 

(b) two non-complying rules in Proposal 12 itself, covering: 

(i) storage or use of hazardous substances with explosive 

or flammable properties within close proximity to 

National Grid transmission lines (Rule 12.1.2.2.2 NC1); 

and 

(ii) any sensitive activity within a "Risk Management Area" 

shown on Planning Map 47  (Rule 12.1.2.2.2 NC1). 

26. The Revised Proposal would also insert an extra matter for discretion 

to be considered in respect of the relevant existing restricted 

discretionary rules in Chapter 5 of the Replacement District Plan.  This 

will allow the Council to consider whether facilities that would use and 

store hazardous substances in Slope Instability Management Areas 

are "designed in a way to manage the residual risks of adverse effects 

from hazardous substances to acceptable levels in the event of a 

significant natural hazard event occurring". 

27. There are no controlled, restricted discretionary, discretionary or 

prohibited activities in respect of hazardous substances set out in 

Proposal 12 itself.  The detailed Activity Status Table setting out 

thresholds above which consent would be required has been deleted, 
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as have the detailed matters for discretion in respect of the previous 

restricted discretionary rules. 

28. The end result is that, in contrast to the provisions as presented to the 

Panel at the hearing, the Revised Proposal provides for a simple, 

easy-to-use regime under which rules apply to the storage and use of 

hazardous substances only in specifically justified, limited 

circumstances. 

29. The controls provided for by the Revised Proposal include an 

appropriate, limited rule framework addressing location-specific issues, 

requiring consent for hazardous facilities near particularly sensitive 

areas that require specific protection through the Replacement District 

Plan, namely: 

(a) Transpower transmission lines (protected through Rule 

12.1.2.2.2 NC1); and 

(b) Slope Instability Management Areas (addressed through the 

additional matter for discretion to be inserted in Chapter 5). 

30. The Revised Proposal also appropriately restricts sensitive activities 

close to major hazardous facilities, as a way of dealing with reverse 

sensitivity.  This is done through Rule 12.1.2.2.2 NC1, which covers 

specifically identified Risk Management Areas containing major 

hazardous facilities. 

31. The more detailed justification for the Revised Proposal is set out in 

the Section 32 analysis prepared by Mr St Clair. 

Position on outstanding issues raised by other submitters 

32. Eight other submitters have provided their comments on the Revised 

Proposal in response to the Panel's minute of 23 November 2015.  

Four of those submitters have indicated they support the Revised 

Proposal in its entirety.  Four submitters seek limited changes to the 

Revised Proposal, as follows: 

(a) Liquigas seeks an amendment to the Risk Management Areas 

provisions, so that the Risk Management Area in respect of its 

facility is not subject to a "sunset clause", whereby Rule 

12.1.2.2.2 NC2 is to cease to have effect by 31 March 2019; 
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(b) the Oil Companies seek that the Risk Management Area at the 

Port be extended to include further adjacent land; 

(c) Lyttleton Port Company ("LPC") seeks that Objective 12.1.1.2 

and Policy 12.1.1.2.1 (which address reverse sensitivity issues) 

be narrowed in scope to cover only "flammable incidents" at 

"major hazardous facilities".  These provisions are in turn 

related to the Risk Management Area provisions.  LPC opposes 

any extension of the Risk Management Area at the Port; and 

(d) Orion seeks that Rule 12.1.2.2.2 NC1 be extended to protect its 

infrastructure (in addition to Transpower lines). 

33. The Crown takes no particular position and abides the Panel's decision 

in respect of these amendments.  The amendments sought are minor 

in the context of the Revised Proposal as a whole, and would not 

compromise the overall approach to the management of hazardous 

substances set out in the Revised Proposal and supported by the 

Panel and the evidence for the Crown.  Specifically: 

(a) the precise extent of the Risk Management Areas, and whether 

a sunset clause is imposed, are matters of detail which the 

Crown is content to leave to the Council, the relevant 

submitters, and the Panel to resolve; 

(b) the Crown considers the reverse sensitivity objective and policy 

would be appropriate, with or without the amendments sought 

by LPC; and 

(c) the Crown is not opposed to the non-complying rule protecting 

Transpower lines being extended to Orion's lines in principle, if 

the Panel considers that such an extension is justified. 

34. The limited nature of the amendments sought to the Revised Proposal 

reinforces the Crown's view that the Revised Proposal is a much 

improved, appropriate framework for the management of hazardous 

substances in the Replacement District Plan. 
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Applying the statutory framework to the Panel's decision 

Regional planning, earthquake recovery, and other relevant instruments 

35. The Revised Proposal: 

(a) gives effect to the Canterbury Regional Policy Statement and 

would not be inconsistent with the Canterbury Land and Water 

Regional Plan (or the Canterbury Natural Resources Regional 

Plan).  In this respect the Crown notes that the Canterbury 

Regional Council supports the Revised Proposal; 

(b) accords with the kaupapa of the Ngāi Tahu HSNO Policy 

Statement.  Counsel understand that Te Rūnanga o Ngāi Tahu 

has informed the Crown that it does not intend to comment 

further on the Revised Proposal; 

(c) is consistent with the high-level directions in the Recovery 

Strategy for Greater Christchurch and the Land Use Recovery 

Plan (which are not specific to managing hazardous 

substances); 

(d) would achieve Strategic Directions Objective 3.3.2 and the 

Statement of Expectations by applying clear, concise language; 

and minimising transaction costs, reliance on consenting 

processes, and the extent and prescriptiveness of development 

controls and design standards in the rules; and 

(e) recognises and provides for RMA Part 2 matters (as relevant to 

Proposal 12).  The Revised Proposal has been carefully 

considered to ensure the environmental features and values 

listed in sections 6 and 7, and the Treaty partnership reflected 

in section 8, are appropriately protected.  The Revised Proposal 

provide for additional protection for sensitive features or areas, 

where required. 

Conclusion 

36. The Crown supports the Revised Proposal, and is grateful for the 

collaborative and constructive approach taken by the Council in 

redrafting the provisions as directed by the Panel. 

37. The Revised Proposal will minimise red tape (by not duplicating other 

statutory processes), while protecting important environmental values 
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where that is "necessary" to further the RMA's purpose.  That 

approach will help expedite the recovery of Christchurch and further 

the RMA's purpose.  

 

Date:  4 December 2015 

      

…………………………………………………. 
David Randal and Thaddeus Ryan 
Counsel for the Crown 

 


