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MAY IT PLEASE THE HEARINGS PANEL: 

Introduction and structure of submissions 

1. The Crown seeks to streamline regulatory processes and promote 

clarity and usability of the Replacement Plan, in order to expedite 

Christchurch's recovery in an environmentally sustainable way.  The 

Crown's case in respect of Proposal 12 reflects these aims. 

2. These legal submissions for the Crown address the following matters: 

(a) a principal submission that summarises the Crown's case; 

(b) the statutory framework relevant to the Panel's decision on 

Proposal 12; 

(c) the Council's approach to managing hazardous substances, as 

set out in the latest 'redline' version of Proposal 12 annexed to 

Mr Blair's rebuttal evidence (the "Redline Version");1 

(d) the Crown's proposed approach to managing hazardous 

substances; 

(e) how the submissions and evidence brought by other parties can 

be reconciled with the Crown's approach;  

(f) how the Panel should apply the statutory framework to its 

decision in respect of hazardous substances; and 

(g) a list of the witnesses giving evidence for the Crown. 

Principal submission 

3. Incremental improvements to Proposal 12 have been achieved through 

expert conferencing and mediation, and through the exchange of 

evidence.  In particular, the New Zealand Fire Service's concerns have 

been addressed, and there is now agreement on the contaminated 

land provisions of Proposal 12.2 

4. Nonetheless, fundamental differences remain between the Council's 

proposed regime to manage hazardous substances, as set out in the 

Redline Version, and the approach sought by the Crown. 

                                                
1
 Attachment A to the rebuttal evidence of Mr Blair for the Council. 

2
 In this respect the Crown is no longer seeking the inclusion of the additional contaminated land 

objective in respect of remediation, management and future use set out in paragraph 6.10 of the 
evidence of Ms Yozin. 



 

BF\55419379\1 Page 2 

5. In short, the Council is promoting a system, based on a complicated 

set of rules and standards, whereby any facility at which hazardous 

substances are used, stored, or disposed of in volumes above 

specified thresholds would require consent, unless the facility is 

specifically exempted. 

6. Requiring consent where hazardous substances are held in quantities 

above specified thresholds continues (in broad terms3) the approach in 

the Operative Christchurch City and Banks Peninsula District Plans. 

7. In some cases, though, the Redline Version lowers the thresholds at 

which consent is required.  An example is LPG, where consent would 

be required in residential areas where quantities exceed 200kg4 (as 

opposed to 300kg in the Operative Christchurch City District Plan).  

This change from the current situation would affect numerous small 

business owners in those areas.5 

8. In any event, while the Council has a statutory function in relation to 

hazardous substances,6 it must be exercised in light of the Hazardous 

Substances and New Organisms Act 1996 ("HSNO") regime.7 

9. HSNO's purpose is to protect the environment and the health and 

safety of people and communities, and it seeks to do so by addressing 

the risks of hazardous substances throughout their life cycle.   

10. The extensive requirements of HSNO are summarised by Dr Dawson;8 

his evidence is that the Redline Version would, in large part, 

needlessly replicate those requirements.9  The threshold-based 

controls proposed by the Council would not be "necessary" to meet the 

purposes of the RMA.10 

                                                
3
 See the updated Section 32 analysis at Attachment B to Mr Blair's rebuttal evidence, which 

outlines the threshold approach in respect of both Operative Plans (at 4.1(a)(viii) and 
4.1(a)(xiv)). 
4
 The threshold in Proposal 12 as notified was even less, namely 100kg. 

5
 Evidence of Kevin Daly on behalf of Rockgas at paragraph 7. 

6
 Section 31(1)(b)(ii) of the Resource Management Act 1991. 

7
 Section 142 provides that more stringent controls on hazardous substances can be imposed 

where considered "necessary" to meet the purposes of the RMA. 
8
 Dr Dawson also summarises the substantial body of material supporting compliance with 

HSNO, in the form of codes of practice and other guidance documents – evidence of Dr 
Dawson, paragraphs 5.20 to 5.48. 
9
 Dr Dawson's evidence, section 8 (and in particular paragraphs 8.3 to 8.25). 

10
 As they must under section 142 of HSNO. 
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11. As such, the Council's approach is also contrary to Strategic Directions 

Objective 3.3.2 and the statement of expectations.11  In short, the 

Redline Version, without proper justification, misses an obvious 

opportunity for the Replacement Plan to decrease "transaction costs 

and reliance on resource consent processes; and (…) the number, 

extent, and prescriptiveness of development controls and design 

standards in the rules, in order to encourage innovation (…)."12 

12. By contrast, the Crown proposes a simple, easy-to-use system under 

which consent is needed in relation to hazardous substances only in 

specifically justified circumstances, such as where: 

(a) facilities are proposed to be located near particularly sensitive 

areas, including areas prone to natural hazards; or 

(b) sensitive activities are proposed to be located within close 

proximity to major hazardous substances facilities, as a way of 

addressing reverse sensitivity. 

13. This approach reflects current best practice13 that has been adopted 

elsewhere in New Zealand,14 is particularly suitable for the unique 

circumstances of Christchurch's recovery, and can readily be 

reconciled with the relief sought by most submitters on Proposal 12. 

14. That approach would, through Proposal 12, best promote the 

sustainable management purpose of the Resource Management Act 

1991 ("RMA"). 

15. These matters are addressed in greater detail below. 

                                                
11

 Schedule 4 to the Canterbury Earthquake (Christchurch Replacement District Plan) Order 
2014. 
12

 As the Panel is aware that objective, together with Objective 3.3.1 relating to enabling 
recovery and facilitating the future enhancement of the district, has relative primacy over the 
other Strategic Directions Objectives, which themselves have primacy over the objectives and 
policies of the Replacement Plan as a whole. 
13

 As reflected in the latest Quality Planning guidance, discussed in the evidence of Mr St Clair 
at paragraphs 5.4 to 5.7 and the evidence of Ms Yozin at paragraphs 5.4 to 5.6. 
14

 The evidence of Ms Yozin, at paragraph 5.12, refers to the proposed Hastings District, Napier 
City, and proposed South Taranaki District Plans. 
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Statutory framework 

Planning decisions under the RMA 

16. The RMA provisions that are generally relevant to the Panel's decision 

on Proposal 12 are described in the submissions for the Crown15 on 

the Strategic Directions Proposal, and the Hearings Panel's Strategic 

Directions decision,16 and are not repeated here in detail. 

17. Requirements of particular relevance to this hearing are as follows: 

(a) Proposal 12 must give effect to the Regional Policy Statement 

and not be inconsistent with the relevant regional plan(s).17 

(b) A section 32 evaluation must examine the extent to which the 

objectives in Proposal 12 are the most appropriate way to 

achieve the purpose of the RMA, and whether the policies and 

rules are the most appropriate way to achieve the objectives of 

the Replacement Plan.18 

(c) The Panel must have particular regard to that evaluation,19 and 

to the statement of expectations.20 

(d) Proposal 12 must accord with Part 2 of the RMA21 and, 

ultimately, assist the Council in carrying out its functions in 

order to achieve sustainable management.22 

18. Further, as noted above, Strategic Directions Objective 3.3.2 directs 

the Replacement Plan to minimise "transaction costs and reliance on 

resource consent processes; and (…) the number, extent, and 

prescriptiveness of development controls and design standards in the 

rules, in order to encourage innovation and choice (…)."  The objective 

also requires "clear, concise language so that the District Plan is easy 

to understand and use". 

                                                
15

 Opening submissions for the Crown dated 4 December 2014 at paragraphs 13-46 (and in 
particular Schedule 2). 
16

 Decision 1, Strategic Directions and Strategic Outcomes, 26 February 2015, at [27]-[28]. 
17

 Section 75(3) and (4) of the RMA. 
18

 This applies equally, as relevant, to any further evaluation under section 32AA of the RMA. 
19

 Section 74(1)(e) of the RMA.  The phrase "have particular regard" means that the Panel must 
"consider the matters (…) specifically and separately from the relevant considerations" – NZ 
Transport Agency v Architectural Centre Inc and Ors [2015] NZHC 1991. 
20

 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, clause 14(1)(d) 
and Schedule 4. 
21

 Section 74(1)(b) of the RMA. 
22

 Section 72 of the RMA.  Note too that, in relation to contaminated land, Proposal 12 must not 
conflict with the NESCS – section 44A. 
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19. The Strategic Directions Objectives provide overarching direction for 

the Replacement Plan and have primacy over the objectives and 

policies of the Replacement Plan as a whole, including those in 

Proposal 12.  Moreover, Strategic Directions Objectives 3.3.1 and 

3.3.2 have relative primacy.23  The Panel's rationale for this was 

based on evidence that those objectives were required to achieve the 

RMA's purpose.24 

20. How Proposal 12 should be framed so as best to achieve Objective 

3.3.2 is a key issue for determination by the Panel. 

The relationship between the RMA and HSNO 

21. The RMA currently provides the Council with an express land use 

control function in relation to hazardous substances.25 

22. That function must be read in light of the requirements of HSNO and 

related legislation, including the Health and Safety at Work Act 2015 

and the Land Transport Rule: Dangerous Goods 2005.26 

23. Dr Dawson summarises key HSNO regulations and controls which aim 

to fulfil the purpose of that Act, namely "to protect the environment, and 

the health and safety of people and communities, by preventing or 

managing the adverse effects of hazardous substances (…)".27 

24. Dr Dawson's evidence is that the HSNO regime has advanced to the 

point "where there are few 'gaps' in the regime that can usefully be 

filled by district and regional plans made under the RMA".28  In his view 

those matters could include the appropriate location for hazardous 

facilities through zoning provisions, and where specific issues such as 

possible natural hazards and reverse sensitivity are in play. 

                                                
23

 Christchurch Replacement Plan, Chapter 3, Strategic Directions Decision 1, at 3.1.5 and 
3.1.6. 
24

 Strategic Directions and Strategic Outcomes, 26 February 2015, at [130]. 
25

 Mr St Clair notes in his evidence that the Government has signalled that it intends to remove 
this function – paragraph 5.8. 
26

 This is not in dispute – see for example the evidence-in-chief of Mr Blair at paragraphs 5.9 to 
5.11. 
27

 Section 4 of HSNO. 
28

 At paragraph 4.2. 
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25. Section 142 of HSNO relevantly provides as follows: 

"142 Relationship to other Acts (…) 

(2) Every person exercising a power or function under the 

[RMA] relating to the storage, use, disposal, or 

transportation of any hazardous substance shall comply 

with the provisions of this Act and with regulations and 

notices of transfer made under this Act. 

(3) Nothing in subsection (2) shall prevent any person 

lawfully imposing more stringent requirements on the 

storage, use, disposal, or transportation of any hazardous 

substance than may be required by or under this Act 

where such requirements are considered necessary by 

that person for the purposes of the [RMA].  (…)" 

26. The Panel may thus impose more stringent requirements on the 

storage, use, disposal, or transportation of any hazardous substance 

than are required by HSNO, where it considers such requirements to 

be "necessary (…) for the purposes of the [RMA]".  "Necessary" is a 

high threshold to meet, on a plain interpretation of that term. 

27. The Council seeks to impose more stringent requirements, by requiring 

consent for certain activities relating to hazardous substances. 

28. Against that background, central issues for the Panel to determine are: 

(a) the way in which its RMA function relating to hazardous 

substances should be exercised through Proposal 12, so as 

best to promote sustainable management; and 

(b) whether the more stringent requirements inherent in the 

Redline Version are "necessary". 

The Council's approach to managing hazardous substances 

Introduction 

29. The Redline Version sets out a complex rule framework in respect of 

the use, storage, transport and disposal of hazardous substances that 

would apply throughout Christchurch.  The key features of the 

Council's approach are as follows: 
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(a) detailed volume thresholds are prescribed in respect of the 

various classes of hazardous substances;29 

(b) the volume thresholds would apply throughout Christchurch, 

albeit with different thresholds in the three 'zone groups'; 

(c) any "hazardous facility" at which hazardous substances are 

proposed in volumes exceeding any of the relevant thresholds 

would require resource consent;30 

(d) the Council's discretion in considering applications for such 

consent would extend to a detailed list of "matters of 

discretion", with the relevant matters to vary depending on the 

types of substances in question;31 

(e) facilities used for certain specified purposes (listed either in the 

permitted activity rules or in the definition of the term 

"hazardous facility") would be exempt from the need to obtain 

consent, or subject to varying standards or other requirements 

(including in some cases different volume thresholds and 

certification processes);32 and 

(f) additional rules and activity standards would control the 

establishment of: 

(i) new activities (particularly sensitive land uses) near 

existing major hazardous substances facilities;33 and 

(ii) the storage or handling of some types of hazardous 

substances near National Grid transmission lines.34 

30. That the Council's approach would be highly complicated for users of 

the Replacement Plan to understand and apply is evident on the face 

of the Redline Version.  Other issues with the approach include that it: 

(a) is unnecessary, given the broad scope of HSNO; 

                                                
29

 As those substances are defined in the Hazardous Substances (Classification) Regulations 
2001; the thresholds are set out at 12.1.2.3 of the Redline Version. 
30

 See Restricted Discretionary Rule 12.1.2.2.2 and in particular RD1. 
31

 The matters of discretion are at 12.1.3. 
32

 In particular, such requirements apply to the retail sale of fuel and various waste facilities. 
33

 See the additions in the Redline Version at 12.1.2.2.1 (P8 and P9); 12.1.2.2.2 (RD4 and 
RD5); and 12.1.2.2.3 (NC2 and NC3). 
34

 See the additions in the Redline Version at 12.1.2.2.2 (RD1, RD2, and RD3); and 12.1.2.2.3 
(NC1). 
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(b) contains, amongst its detailed thresholds, some anomalies that 

are at odds with the HSNO regime; 

(c) continues a blanket, thresholds-based approach in Christchurch 

that is not justified by past experience with such consents; and 

(d) does not reflect current best practice and has not been properly 

justified by the Council, either: 

(i) generally, in that there has been no rigorous evaluation 

of whether the provisions are "necessary"; and 

(ii) in the unique circumstances of Christchurch's recovery. 

31. These inter-connected issues are discussed in turn below. 

The Council's approach is unnecessary 

32. More stringent controls relating to hazardous substances than are 

imposed by HSNO must be "necessary" in order to be enshrined in the 

Replacement Plan.  Moreover, in order to further the sustainable 

management purpose of the RMA, plan provisions must serve a useful 

resource management function.  Provisions that simply duplicate the 

requirements of other legislation clearly do not meet that test, as 

compliance with that legislation is required in any event. 

33. As noted above, HSNO's purpose focuses on protecting the 

environment and people, and thus partly overlaps with the RMA's 

purpose.35  Dr Dawson considers that the HSNO regime "comprises a 

comprehensive set of regulatory tools capable of being used on a 

stand-alone basis to manage hazardous substances" to achieve 

HSNO's purpose.36 

34. Mr Schaffoener for the Council argues that HSNO does not specifically 

address risks to people, property, and the wider environment in the 

context of each particular site where they are stored or used, and that 

these are matters for RMA plans to address.37   

                                                
35

 An even clearer overlap arises between HSNO's purpose and the Council's objective 
underpinning Proposal 12 (Objective 12.1.1.1), namely to manage risks associated with 
hazardous substances to an acceptable level so as not to "adversely affect people, property and 
the environment".  With these common aims, it is perhaps unsurprising that the Redline Version 
covers very similar ground to HSNO. 
36

 Evidence of Dr Dawson, paragraph 5.11. 
37

 Evidence-in-chief of Mr Schaffoener, paragraph 6.6. 
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35. Dr Dawson for the Crown, however, points out that many HSNO 

requirements, while generic, are nonetheless aimed at protecting the 

environment and people's health and safety from hazardous 

substances irrespective of their location.  In other words, mitigating 

risks to a level acceptable for people in the workplace and others in the 

immediate vicinity of hazardous substances necessarily reduces the 

risk of off-site effects.  Those generic controls apply according to a 

substance's hazardous properties, and are based on a risk 

assessment undertaken by the EPA.38   

36. Further, HSNO features a range of approvals and controls that are 

specific to the sites and equipment in which substances are kept, 

including requirements in respect of emergency management.  HSNO 

and its regulations are supported by a "very substantial body of 

guidance material in the form of codes of practice and other 

information resources".39 

37. Given the breadth of HSNO's coverage, it is unclear what additional 

environmental or risk management benefit would be achieved by 

requiring consent from the Council to use or store hazardous 

substances above a particular volume, irrespective of the particular 

circumstances of that site and its surrounding environment. 

38. Dr Dawson discusses the example of LPG, where the Redline Version 

requires consent in residential areas where quantities exceed 200kg40 

(as opposed to 300kg in the Operative Christchurch City District Plan).   

39. Various HSNO controls apply to LPG, including the requirement for a 

location test certificate (and therefore regular site inspections) for 

quantities of 100kg or greater.  An approved code of practice and New 

Zealand Standard provide additional guidance, including by specifying 

separation distances between cylinders that can readily be met, even 

in residential areas.  Dr Dawson concludes that HSNO controls are 

"sufficient to ensure the safe use of LPG in residential areas, 

                                                
38

 Evidence of Dr Dawson, paragraph 5.5. 
39

 Evidence of Dr Dawson, paragraph 5.26, some of which are listed in Attachment B to his 
evidence. 
40

 The threshold in Proposal 12 as notified was even less, namely 100kg. 
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regardless of the number of LPG cylinders present at different 

residences in the area".41 

40. Mr Schaffoener, in his rebuttal evidence, appears to be of the view that 

the HSNO regime appropriately avoids or addresses the actual 

adverse effects of hazardous substances, but does not appropriately 

address the risk or potential for events to occur that have significant 

off-site effects in that location.   

41. Dr Dawson disagrees.42  For instance, his evidence is that HSNO 

controls "are placed on the substance, based on the hazard 

classifications, to manage the risks of the substance by (…) reducing 

the likelihood of an unintended occurrence of a hazardous event or 

exposure; and limiting the adverse effects arising from that event or 

exposure".43 

42. In a legal sense, HSNO is clearly concerned with reducing and 

appropriately addressing risk.  At a fundamental level this is evident 

from HSNO's purpose, which turns on "preventing or managing the 

adverse effects of hazardous substances", and its definition of "effect" 

which includes "any potential or probable effect".44 

Anomalies in the Hazardous Facility Activity Status Table 

43. Dr Dawson adds that in addition to unnecessarily duplicating HSNO, 

the Hazardous Facility Activity Status Table ("AST") in the Redline 

Version includes: 

(a) some volume thresholds that are lower than the equivalent 

HSNO thresholds, for no justifiable reason;45 and 

(b) some anomalies and inaccurate use of HSNO terminology.46 

44. This adds to the complexity of the threshold approach taken by the 

Council, and the administrative burden on users of the Replacement 

Plan (and indeed on Council officers giving effect to it). 

                                                
41

 Evidence of Dr Dawson, paragraph 8.19. 
42

 Evidence of Dr Dawson, paragraph 5.42. 
43

 At paragraph 5.20. 
44

 Section 2 of HSNO.  The definition also includes "any cumulative effect which arises over 
time or in combination with other effects", which appears to be another area of focus for the 
Redline Version. 
45

 Evidence of Dr Dawson, paragraphs 8.14 and 8.15. 
46

 Evidence of Dr Dawson, paragraphs 8.26 to 8.29. 



 

BF\55419379\1 Page 11 

A blanket, thresholds-based approach is not justified by past experience 

45. Mr St Clair's evidence lends weight to the impression that the 

thresholds approach adds little value to the controls imposed by 

HSNO.  He analyses the approach taken by councils, including the 

Council under its Operative District Plans, in processing consents that 

have been required as a result of a similar threshold approach.   

46. In most cases the consent conditions imposed simply require the 

consent holder to comply with existing HSNO requirements47 or 

provide HSNO documentation to the council.  While Mr Schaffoener 

considers this background to be irrelevant,48 it highlights issues 

councils have had in identifying and addressing residual effects not 

covered by HSNO.  Mr St Clair's view is that "this calls into question 

the value of or justification for the rules that require resource consent 

be obtained in the first place".49 

The Council's approach has not been properly justified 

47. Proposal 12 (as notified) and the Redline Version appear to be based 

on 2002 guidance prepared by Mr Schaffoener for the Ministry for the 

Environment,50 rather than on more recent Quality Planning guidance 

(which was also apparently authored by Mr Schaffoener51).  The latter 

dictates that "inclusion of hazardous substance controls in plans 

should be the exception rather than the rule, and included only when a 

rigorous section 32 analysis shows that these controls are justified".52 

48. That approach accords with section 142 of HSNO, where more 

stringent requirements may be imposed where "necessary".  

49. The Council's Revised Section 32 Analysis Report53 indicates that its 

complex rule-based framework was effectively adopted by default.   

50. That is, all three options considered by the Council in developing 

Proposal 12 are variations of the threshold approach already taken in 

its Operative District Plans, namely: 

                                                
47

 Either by directly referring to HSNO or by requiring substantively what HSNO already 
requires. 
48

 Rebuttal evidence of Mr Schaffoener, paragraph 4.11. 
49

 At paragraph 7.11. 
50

 Evidence-in-chief of Mr Schaffoener, paragraph 1.7, and Mr Blair, paragraph 5.4. 
51

 Rebuttal evidence of Mr Schaffoener, paragraph 3.2. 
52

 Plan Topics: Managing Hazardous Substances (2013), page 8 – see Attachment B to the 
evidence of Mr St Clair. 
53

 In respect of hazardous substances – Attachment B to the rebuttal evidence of Mr Blair. 
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(a) retaining the existing Christchurch City and Banks Peninsula 

District Plan provisions; 

(b) updating the existing provisions and adopting the 'Hazardous 

Facility Screening Procedure' method in determining activity 

status; and 

(c) updating the existing provisions and adopting the AST to 

determine activity status (which is the option taken in the 

Redline Version). 

51. The failure to evaluate whether any RMA controls are "necessary" at 

all, or to identify specific areas of sensitivity where additional controls 

may be justified, runs counter to the legislation and to Quality Planning 

guidance.  It also conflicts with the strong imperatives on the Council to 

minimise transaction costs, reliance on consenting processes, and the 

extent of development controls in the rules (a matter discussed further 

below). 

The Crown's proposed approach to managing hazardous substances 

Introduction – general approach 

52. By contrast, the Crown proposes a simple, easy-to-use regime under 

which rules would apply to the storage and use of hazardous 

substances only in specifically justified circumstances. 

53. The Crown's position reflects Dr Dawson's evidence that HSNO 

prescribes extensive controls that are, in most cases, sufficient to 

address the risk of adverse environmental effects associated with 

hazardous substances.   

54. It also reflects the practical tendency, in general terms, for district plans 

to situate the large-scale use of hazardous substances in appropriate 

zones and to discourage such use in residential and other sensitive 

areas.  That is, plans typically require consent for industrial or 

commercial activities to be undertaken in residential areas, without 

relying on specific hazardous substances rules. 

55. As a result, the 'best practice' starting-point is that activities regarding 

hazardous substances do not require specific controls under a plan. 
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56. The Crown's witnesses acknowledge that it can nonetheless be 

appropriate, where "necessary", for a rule framework to be put in place 

addressing location-specific issues,54 such as by requiring consent for:  

(a) hazardous facilities near particularly sensitive areas (including 

areas subject to natural hazards); and 

(b) sensitive activities close to major hazardous facilities, as a way 

of dealing with reverse sensitivity. 

57. In her evidence Ms Yozin describes the Crown's proposed approach to 

Proposal 12, in line with the principles summarised above, and details 

the relief sought by the Crown.55  The Crown's updated position, taking 

into account the more recent Redline Version, is summarised below. 

Objectives and policies 

58. The Crown seeks the deletion of Policies 12.1.1.1.2 and 12.1.1.1.4, 

and minor wording changes to Objective 12.1.1.3 and Policy 

12.1.1.1.1.  These changes would reflect a better 'fit' with the Crown's 

proposed rules framework, discussed below. 

Introductory rule 

59. The Crown seeks amendments to the explanatory Rule 12.1.2.1 

(General Provisions) to make it clear that: 

(a) HSNO controls hazardous substances and facilities; and 

(b) the rules in Proposal 12 apply only in specific circumstances. 

60. As Ms Yozin states,56 the rule as worded in the Redline Version makes 

it difficult to understand the intended scope of the provisions. 

Permitted Activities, Activity Specific Standards, and Activity Status Table 

61. The Crown's proposed amendments to P1 and the associated Activity 

Specific Standard at 12.1.2.2.1 would mean that "hazardous facilities" 

would be permitted, unless they are located "within or adjacent to" any 

specifically listed sensitive area. 

                                                
54

 Evidence of Ms Yozin, paragraphs 5.33 to 5.36; Mr St Clair, paragraph 7.12; Dr Dawson, 
paragraph 10.1. 
55

 Attachment E to Ms Yozin's evidence. 
56

 At 5.39 – 5.42. 
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62. This would obviate the need for the AST at 12.1.2.3, which is used in 

the Redline Version only as a permitted activity standard in respect of 

P1 (and which is not useful or justified, as explained above). 

63. The Crown's version of P1 anticipates specific sensitive areas being 

identified and listed in the associated activity standard, broadly in line 

with the Napier City, Hastings District, and South Taranaki District 

Council examples discussed by Ms Yozin.57   

64. While this approach was flagged in the Crown's Stage 2 submission, 

the Council has not adopted it or populated P1 with details of such 

areas.  If the Panel grants the relief sought by the Crown, that list could 

be developed over time and implemented by way of a plan change, 

and P1 (as framed by the Crown) could operate without the activity 

standard in the meantime.58 

65. The Crown likewise seeks that the "use, storage, transport and 

disposal of domestic hazardous substances (…) in original retail 

packaging and containers" (P2), and the "retail sale of domestic 

hazardous substances for domestic use" (P3) are permitted activities, 

regardless of the quantities of substances involved.  Again, this is 

because the standards specified in respect of P2 and P3 would 

needlessly duplicate controls provided in HSNO. 

66. The Crown seeks no further amendments to permitted activity rules P4 

to P9 or the associated standards.   

67. P4 (retail sale of fuel) and P7 (wastes treatment and disposal facilities 

including sewers) are subject to site requirements set out at Appendix 

12.1.5.1 as activity specific standards (and matters of discretion). 

68. Dr Dawson is critical of a number of the matters listed in Appendix 

12.1.5.1.  In this respect the Crown is not specifically seeking 

amendments to 12.1.5.1, on the basis that it applies only to P4 (retail 

sale of fuel) and in part to P7 (wastes treatment and disposal facilities 

including sewers), and that it is primarily the Oil Companies and the 

Council that would be affected. 

                                                
57

 Evidence of Ms Yozin, paragraph 5.35. 
58

 The Land and Water Regional Plan refers to a number of sensitive areas that could be used 
as a starting point in considering how best to populate P1 and its standard.  Alternatively, or in 
addition, other parties' submissions have highlighted some sensitive areas or infrastructure, 
such as the National Grid, which could be specified in P1 and its standard. 
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69. In summary, the Crown's proposed amendments to the permitted 

activity rules and associated provisions would make it easier to 

determine whether a particular activity is permitted, and would reduce 

the number of activities for which consent is required. 

Restricted Discretionary (and Non-Complying) Activities 

70. According to the Crown's proposed framework, in respect of a consent 

for a hazardous facility within or adjacent to a listed sensitive area (and 

therefore not complying with the P1 activity standard), the Council's 

discretion would be limited to those matters of discretion in 12.1.3. 

71. Dr Dawson's evidence is that many of those matters unnecessarily 

bring within Council's discretion effects that are properly addressed 

through HSNO.   

72. Mr Blair's response has been to propose a new set of matters of 

discretion, with the stated intention of avoiding duplication with 

HSNO.59  That amended list is complex and would be difficult for plan 

users to understand and apply, however.  The Crown's approach 

would be to include a concise and targeted list of matters for discretion 

that relates directly to the sensitive areas to be protected by the rules. 

73. The Redline Version proposes new activities with both restricted 

discretionary and non-complying status to control: 

(a) the establishment of hazardous facilities within close proximity 

of National Grid transmission lines;60 and 

(b) the establishment of sensitive land uses in close proximity to 

certain major hazardous substances facilities to address 

reverse sensitivity issues.61 

74. The Crown takes no specific position in respect of these proposed new 

rules.  In general terms, as discussed further below, the Crown's 

proposed framework contemplates protection of sensitive areas (which 

could include significant transmission infrastructure) and addressing 

reverse sensitivity issues in respect of major hazardous substance 

facilities, where that is shown to be "necessary". 

                                                
59

 Rebuttal evidence of Mr Blair at 3.4 (line 22). 
60

 Rule 12.1.2.2.2 (RD1), (RD2) and (RD3); and 12.1.2.2.3 (NC1). 
61

 Rule 12.1.2.2.2 (RD4) and (RD4); and 12.1.2.2.3 (NC2 and NC3). 
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Definitions 

75. The Crown seeks a number of amendments to definitions, as 

summarised below: 

(a) "Domestic hazardous substances": the Crown proposes a 

definition to align with its changes to rules P2 and P3. 

(b) "Hazardous facilities": the Crown seeks minor amendments to 

provide further exclusions to the rules covering hazardous 

facilities (P1 and RD1, RD2, and RD3). 

The Crown supports the addition in the Redline Version of 

exemption (g) to the definition, which ensures no resource 

consent will be required for "fire-fighting substances, and 

substances required for emergency purposes on emergency 

service vehicles and at emergency service facilities".  This 

appropriately provides the relief sought by the New Zealand 

Fire Service. 

(c) "Hazardous substance": the Crown's proposed amendment 

would see this definition match the corresponding definition in 

the Land and Water Regional Plan. 

(d) "Sensitive activities": the Crown proposes that the term 

"hazardous substances" be removed from the definition, to 

ensure that it aligns with Policy 12.1.1.2.1 (Establishment of 

sensitive land use activities) which itself refers only to 

"hazardous facilities" and not "hazardous substances".  

Section 32 justification for the Crown's approach 

76. Ms Yozin's view is that the Crown’s proposed changes to Proposal 12: 

(a) appropriately recast the objective and policies of the Proposal, 

including by reference to Strategic Directions Objective 3.3.2; 

(b) are the most appropriate way and the most reasonably 

practicable option for achieving these amended objectives; 

(c) will be effective, and more efficient than the Council's approach, 

in managing the risks posed by hazardous substances; and 
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(d) better achieve sustainable management.62 

Other parties' submissions can be reconciled with the Crown's approach 

Introduction 

77. The Crown considers that, for the most part, the relief sought by other 

parties can be reconciled with the Crown's approach to Proposal 12.   

78. Much of that relief sought would not be necessary if the Crown's 

approach to hazardous substances was adopted.  In addition to 

various amendments to the objectives and policies, the primary relief 

sought by submitters is: 

(a) exemptions from and amendments to the existing rule 

framework – the Crown's proposed deletion of the AST and 

associated amendments to the permitted activity rules and 

standards would meet the specific ends sought by the relevant 

submitters, without the need for specific exemptions; 

(b) new overlay provisions – the Crown considers the use of 

properly justified overlays can appropriately address reverse 

sensitivity; and 

(c) new provisions to protect transmission infrastructure – the 

Crown does not take a particular view on these provisions but, 

if this protection is found to be justified, it can be 

accommodated in the Crown's framework. 

79. More detailed analysis of these matters is attached as Appendix 1. 

Applying the statutory framework to the Panel's decision 

Regional planning, earthquake recovery, and other relevant instruments 

80. Proposal 12 must give effect to the Canterbury Regional Policy 

Statement and not be inconsistent with the Canterbury Land and Water 

Regional Plan (or the Canterbury Natural Resources Regional Plan). 

81. These requirements would likely be met regardless of the version of 

Proposal 12 implemented by the Panel, as relevant provisions in those 

documents focus on the protection of sensitive areas, as contemplated 

by the Crown's approach to Proposal 12. 

                                                
62

 Evidence of Ms Yozin, paragraph 5.18. 
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82. Likewise, the Crown's approach accords with the kaupapa of the Ngāi 

Tahu HSNO Policy Statement, which seeks to address risk to sensitive 

areas, namely mahinga kai, wāhi tāonga/tapu and other tāonga tuku 

iho, including through the provision of exclusion and buffer zones 

(particularly around waterways).63 

83. Similarly, the Crown's proposed framework would be consistent with 

the high-level directions in the Recovery Strategy for Greater 

Christchurch and the Land Use Recovery Plan (which are not specific 

to managing hazardous substances). 

Strategic Directions Objective 3.3.2 and the statement of expectations 

84. Key directives for the Panel's decision on Proposal 12 are: 

(a) achieving Strategic Directions Objective 3.3.2; and 

(b) having particular regard to the statement of expectations. 

85. Both provisions focus strongly on minimising transaction costs, 

reliance on consenting processes, and the extent and prescriptiveness 

of development controls and design standards in the rules.  Strategic 

Directions Objective 3.3.2 also requires the use of "clear, concise 

language so that the District Plan is easy to understand and use". 

86. Mr Blair considers that the Redline Version accords with Strategic 

Directions Objective 3.3.2 and the statement of expectations, because 

the AST table and related rules "provide a clear point at which the 

Council does not expect there to be risk of adverse RMA related 

effects and thus sets clear permitted activity levels".64 

87. With respect, that view is difficult to sustain on the other evidence 

before the Panel: 

(a) Based on the Redline Version, transaction costs and reliance 

on consent processes would, if anything, be increased, as 

demonstrated by the LPG example. 

(b) The Redline Version contains development controls that are 

numerous and prescriptive.  The utility of those controls is 

questionable given the broad coverage of the HSNO regime. 

                                                
63

 Ngāi Tahu HSNO Policy Statement 2008, page 8. 
64

 Rebuttal evidence of Mr Blair, paragraph 3.2(b). 
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(c) The Redline Version is not easy to understand and use. 

88. This approach has not properly been justified by the Council.  While 

the Panel must have particular regard to its section 32 evaluation, its 

analysis is deficient for the reasons outlined above. 

89. In contrast, the Crown's proposed version of Proposal 12, combined 

with the relief sought by the various submitters as appropriate, accords 

with the Strategic Directions and the statement of expectations. 

Part 2 of the RMA 

90. Further, the Crown's approach recognises and provides for Part 2 

matters (as relevant to Proposal 12). 

91. The Crown is not proposing a permissive, laissez-faire system that 

brings with it unacceptable risks to the environmental features and 

values listed in sections 6 and 7, or to the Treaty partnership reflected 

in section 8. 

92. Rather, the Crown's approach reflects that the HSNO regime and the 

RMA share a common purpose of protecting the environment and 

people, and that HSNO imposes far-reaching controls to achieve that 

end.  The Crown's approach also provides for additional protection for 

sensitive features or areas, where required. 

Promoting the sustainable management purpose of the RMA 

93. Ultimately, Proposal 12 must assist the Council in carrying out its 

functions in order to achieve sustainable management. 

94. The Panel has already decided that Strategic Directions Objectives 

3.3.1 and 3.3.2 must have relative primacy over the other provisions of 

the Replacement Plan in order to achieve that purpose. 

95. The Crown proposes to frame Proposal 12 in a way that accords with 

those directives.  Its approach provides clear processes and minimises 

red tape (by not duplicating other statutory processes), while protecting 

important environmental values where that is "necessary" to further the 

RMA's purpose.  That approach will help expedite the recovery of 

Christchurch and further the RMA's purpose. 
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Conclusion 

96. For these reasons, it is respectfully submitted that the Panel should 

grant the relief sought by the Crown in respect of Proposal 12. 

Witnesses 

97. Evidence for the Crown is being given by: 

(a) Mr Thomas, on operational NZ Fire Service matters; 

(b) Ms McLeod, a planner, regarding relief sought by the NZ Fire 

Service; 

(c) Dr Dawson, principal scientist at the Environmental Protection 

Authority, on technical aspects of HSNO; 

(d) Mr St Clair, a planner, on the interface between HSNO and the 

RMA; and 

(e) Ms Yozin, giving overall planning evidence for the Crown. 

 

Date:  12 October 2015 

      

…………………………………………………. 
David Randal and Thaddeus Ryan 
Counsel for the Crown 
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Appendix 1 – How other parties' submissions can be reconciled with the 
Crown's approach 

1. As noted in the body of these submissions, the Crown considers that, 

for the most part, the relief sought by other parties can be reconciled 

with the Crown's approach to Proposal 12.  This is explained further 

below. 

Exemptions from and amendments to the rule framework 

2. A number of submitters seek targeted new permitted activity rules or 

amendments to the AST to ensure that the use and storage of specific 

hazardous substances in specific circumstances would not need 

resource consent.  Amendments sought include: 

(a) the University of Canterbury and Christchurch Polytechnic 

Institute of Technology seek clarifications to the notes to the 

AST to ensure their use of hazardous facilities does not 

unnecessarily hinder their use of hazardous substances for 

educational and research purposes.   

(b) Christchurch International Airport Limited seeks a new 

permitted activity rule exempting jet fuel and aviation gasoline 

in the Specific Purpose (Airport) Zone from the AST limits up to 

a certain level; with a new controlled activity rule above those 

levels.   

(c) Lyttleton Port Company seeks a new permitted activity rule 

exempting the temporary storage, handling and transit of 

shipping containers from the AST limits; 

(d) Rockgas seeks a higher threshold in the AST for the storage of 

LPG in the residential zone to provide for small businesses who 

rely on LPG; and 

(e) Horticulture NZ seeks a new permitted activity rule exempting 

the use and storage of fertilisers in accordance with HSNO in 

the rural zone from the AST limits. 
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3. The Council has accepted most of these amendments in the Redline 

Version – either in the form sought, or via alternative amendments that 

would in whole or part achieve the relief sought.65   

4. The Crown's proposed deletion of the AST and associated 

amendments to the permitted activity rules and standards would meet 

the specific ends sought by each of these submitters in a more 

straightforward way, without the need for additional specific exemption 

provisions to be included.  In her rebuttal evidence for Horticulture NZ 

Ms Pearle confirms her support for the Crown's approach, and that the 

Crown's proposed deletion of the AST and amendment to P1 is an 

alternative way of granting the relief sought by Horticulture NZ.66 

5. The Oil Companies seek a definition of the term 'hazardous 

substances' that includes a range of exemptions including to cover 

activities relevant to their operations.  This is broadly in line with the 

Crown's proposal to exclude activities that need not be controlled by 

the District Plan.  

6. The Oil Companies seek substantial amendment to the matters 

addressed in Appendix 12.1.5.1, particularly the deletion of the 

certification requirements.  The Crown takes no particular position in 

respect of Appendix 12.1.5.1, but would be comfortable to see it 

amended as per the Oil Companies' position. 

Overlay provisions 

7. The Oil Companies, Lyttleton Port Company and Liquigas seek the 

inclusion of overlays and associated rules to the establishment of 

sensitive activities in close proximity to specific major hazardous 

substances facilities.  

8. The Redline Version includes provisions providing for this overlay 

approach in respect of the Woolston LPG Terminal.67 

9. The Crown takes no particular position in respect of the proposed 

overlay provisions.  However, the Crown does consider that the use of 

appropriately justified overlay provisions can be an appropriate way to 

                                                
65

 Noting that the Council has not accepted the Rockgas amendment. 
66

 At 3.9 – 3.11. 
67

 Including new permitted activities P8 and P9 and the associated standards; restricted 
discretionary activities RD4 and RD5 and new associated matters for discretion; and new non-
complying activities NC2 and NC3. 
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address reverse sensitivity issues in the context of major hazardous 

substances facilities.  The Crown also notes that the use of overlay 

provisions relates to a specific location rather than volume of material, 

and as such does not require any reference to complicated volume 

thresholds. 

Protection for transmission infrastructure 

10. The Redline Version includes new provisions proposed by Transpower 

that make the storage or handling of hazardous substances with 

explosive or intrinsic properties in close proximity to National Grid 

transmission lines non-complying activities.68 

11. The Crown takes no specific position on this particular issue.69  In 

general terms, the Crown considers that essential transmission 

infrastructure might be properly classified as a sensitive location that 

needs specific protection under the RMA from potential effects 

associated with hazardous substances, if the need for the provisions 

can be properly justified and the risks are not already addressed by 

HSNO. 

12. Again, the Crown notes that these provisions relate to a specific 

location rather than volume of material, and as such do not require any 

reference to complicated volume thresholds. 

                                                
68

 See the amendments to restricted discretionary rules RD1, RD2 and RD3 and the new non-
complying rule NC1. 
69

 Including in respect of whether the provisions should be extended to cover Orion 
infrastructure. 


