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Expert Conferencing - Hazardous Substances 

9 September 2015 

1. EXPERT CONFERENCING 

Expert conferencing was held on 9 September 2015 facilitated by Alex Sutherland (Environment 
Court Commissioner).  

2. PARTICIPANTS 

Name Organisation  Sessions attended 

Jenny Polich Oil Companies All 

Jenny Simpson Lyttelton Port All 

Peter Dawson Crown All 

Norbert Schaffoener Christchurch City Council All 

Mark Thomas New Zealand Fire Service Session 5 (Issue 7) 

Damian Phillis Liquigas Ltd Session 4 (Issue 5) 

__________________________ 

Jenny Polich 

 

__________________________ 

Jenny Simpson 

 

__________________________ 

Peter Dawson 

 

__________________________ 

Norbert Schaffoener 

 

__
___________________ 

Mark Thomas 

 

__________________________ 

Damian Phillis 
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3. SUMMARY OF MATTERS IN AGREEMENT AND DISAGREEMENT 

The following table outlines the matters that have been agreed or not agreed, including key facts, assumptions and methods used where appropriate.  
Further detail is proved in the conferencing record attached as Section 4. 

Issue Agreement/Disagreement Summary Reasons (see meeting record for further detail) 

The District Plan cannot be less stringent than (cannot 
undercut) the HSNO Regulations 

Agreed  

The District Plan should not intentionally duplicate the 
HSNO Regulations. 

Agreed  

The proposed District Plan provisions duplicate 
requirements of the HSNO Regulations 

Disagreed Peter, Jenny Polich and Jenny Simpson agreed that there were 
examples of duplication between the proposed Plan and the HSNO 
Act (see text for examples).  These examples principally relate to 
facility design and operation. 

Norbert considered that specific areas of duplication or gaps had not 
been properly identified.  He would prefer to see duplication than 
amendments which result in gaps. 

The District Plan should address site location (e.g. 
zones), location-specific issues (e.g. proximity to 
waterways or sensitive receptors) and natural hazards 
in relation to hazardous facilities. These matters are 
addressed in Matters for Discretion:   

 12.1.3(f) - relationship to natural hazards; and 
 12.1.3(i) - matters relating to reverse sensitivity.  

Agreed Additional note: Norbert considered site layout was an aspect of site 
location that should be considered in the District Plan.  Jenny Polich 
and Jenny Simpson considered this was a site design aspect that 
was likely an overlap with HSNO Regulations. 
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Issue Agreement/Disagreement Summary Reasons (see meeting record for further detail) 

There are a number of anomalies and inaccurate use 
of HSNO terminology in Hazardous Facilities Activity 
Status Table 12.1.2.3 

Disagreed 

 

Norbert considered that specific issues with the 
classifications/thresholds had not been identified in sufficient detail 
to agree changes.   

The proposed requirements for certification by an 
engineer under 12.1.4.1b) are unworkable as an 
engineer can only certify against clear criteria. 

Agreed Explanation:  As an example, an engineer could certify that a bund 
has been designed to contain 110% of the tank volume, but could 
not certify that a bund will prevent a spill or any consequent effects. 

Risk overlays (or equivalent) are a reasonable tool to 
manage reverse sensitivity issues around large 
hazardous facilities. 

Agreed  

That the extent of the risk overlays as proposed by 
Liquigas and the Oil Companies in their submissions 
should be adopted. 

Disagreed Jenny Polich and Damian Phillis considered that there was enough 
information to enable the overlays to be specified. They considered 
that for petroleum fuels, the overlays could be specified in the 
absence of a QRA because the hazard profiles are sufficiently well 
understood.  

Norbert and Jenny Simpson considered that there was not enough 
information to define the extent of the risk overlays at this time, 
particularly in respect of cumulative effects (relevant to Liquigas 
site) and extent of risk contours (relevant to the Ports site where a 
QRA has not yet been undertaken). 

That the District Plan should not require resource 
consent or additional controls for transit depots, such 
as at the Port of Lyttelton, as the nature and quantity of 
hazardous substances changes over time and there 
are adequate controls under HSNO. 

Agreed  
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4. ISSUES DISCUSSED  

Issue 1: HSNO Act  

All participants agree that the HSNO Act cannot be undercut (refer section 142(2) HSNO Act). No 
examples of that were identified in the proposed Plan. It was also noted that section 142(3) of the 
HSNO Act provides that ‘Nothing in subsection (2) shall prevent any person lawfully imposing more 
stringent requirements on the storage, use, disposal, or transportation of any hazardous substance 
than may be required by or under this [HSNO] Act where such requirements are considered 
necessary by that person for the purposes of the RMA’.  Any such RMA controls must be justified in 
terms of section 32 of the RMA.  

 

Issue 2: Duplication between the Proposed District Plan and HSNO Act 

Peter, Jenny Polich and Jenny Simpson agreed that there were examples of duplication between the 
proposed Plan and the HSNO Act. These are identified below, as well as points which are not covered 
by the HSNO Act, which it was agreed by the parties should be a District Plan matter.  

Areas considered by Peter Dawson and Jenny Simpson to be duplication with HSNO Regulations 

Peter and Jenny Simpson recommend amendment to Chapter 12 to remove provisions where it is 
considered by them that they are covered by HSNO.  

Section 12.1.3 lists the matters for discretion and the associated site requirements in Appendix 
12.1.4.1 which are triggered by the Restricted Discretionary limits in the Table in section 12.1.2.3. 
Some of these limits are considered to be very low    

For example, the trigger level for LPG in the Group 3 Zone (residential) is 100 kg. This would be 
exceeded by a residential property which had the standard ‘twin-pack’ supply for heating and cooking 
(2 x 45 kg) plus 2 x 9 kg cylinders for use in a BBQ or patio heater or cabinet heater. Use of two ‘twin-
packs’ (4 x 45 kg = 180 kg) is also not uncommon at residential properties in the South Island. A 
location test certificate is required under the HSNO regulations for quantities exceeding 100 kg, up to 
300 kg this can be renewed at 3-yearly intervals or after an initial test certificate the site has passed 
a compliance check in accordance with a code of practice approved by the EPA. A delivery company 
is prohibited from delivering LPG in excess of 100 kg if the site does not have a current location test 
certificate or has passed a compliance check in accordance with the code of practice. What would 
the council assess and what controls would be added at 100kg, that are not required by HSNO? 

Diesel (home heating oil) in the residential zone would trigger the need for a resource consent at 300 
kg (approximately 350 litres). This is triggered, rather anomalously, not by the low flammability 
property or aquatic ecotoxicity of diesel but by its classification as a mild skin irritant and as a 
suspected carcinogen. Diesel does not trigger the need for a location test certificate under the HSNO 
regulations but a tank exceeding 2,500 litres connected to a domestic heating system would need a 
stationary container test certificate.  

Norbert notes that surveys on actual consent number across the country show that actual numbers 
of consents are very low. 

Many of the matters addressed in section 12.1.3 (and 12.1.4.1) are considered by Peter Dawson and 
Jenny Simpson to duplicate HSNO requirements. For example 12.1.3 (b), (c), (g), (h) and (j) are 
matters covered by HSNO regulations specifically Hazardous Substances (Classes 1 to 5 Controls) 
Regulations and Hazardous Substances (Emergency Management) Regulations.  
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As a specific example, 12.1.3 (j) and 12.1.4.1 (1)(b)(vi) relating to spill containment systems duplicate 
requirements in the Hazardous Substances (Emergency Management) Regulations 35-41. 

These HSNO requirements are supported by a substantial body of guidance and Codes of Practice 
under the HSNO Act.  

Section 12.1.3(d) is not a matter generally considered under HSNO regulations. However transport 
of hazardous substances is addressed with regard to some aspects, but not land use, by the Land 
Transport Rule: Dangerous Goods 2005. 

Section 12.1.4.1 requires a number of matters to be certified by a ‘suitably qualified engineer”. There 
is an overlap with the certification by an EPA approved HSNO Test Certifier for some of the specific 
site design and layout elements listed (e.g. separation distances in b. i) and spill containment systems 
in b. vi). (Note there is further discussion on problems with certification discussed in Issue 4) 

As a specific example, section 12.1.4.1 (1)(b)(ii) B relating to explosive hazards is duplication of 
regulation 31 of the Hazardous Substances (Classes 1 to 5 Controls) Regulations and is triggered at 
the same or lower quantity (depending on zone) as is the HSNO location test certificate requirement. 

Areas that are not a duplication of HSNO Regulations 

Jenny Simpson provided the below statement during the session in regard to duplication between the 
HSNO Act and the Proposed District Plan.  

Hazardous facilities site location should be managed under the District Plan as this does 
not directly overlap with the matters controlled under the HSNO Regulations.  By 'site 
location', we mean consideration of the appropriateness of a site, having regard to:  

The sensitivity of the receiving environment, including existing land uses, sensitive activities 
and the zone that the facility is located in; 

 Natural hazards relevant to the site; and 
 Potential for cumulative effects with other hazardous facilities. 

It was agreed by Peter and Jenny Simpson that the matters addressed by (f) and (i) in section 12.1.3 
are appropriate to be included in the District Plan, as follows: 

 12.1.3(f)- relationship to natural hazards; and 
 12.1.3(i) – matters relating to reverse sensitivity.  

Discussion was had around the table as to what the District Plan would add that the HSNO Act didn’t 
already pick up. Jenny Simpson noted that when writing an Assessment of Environmental Effects 
(AEE), commonly she needs to go back and refer to aspects in the HSNO Act. This is not the 
experience of Norbert Schaffoener. 

Norbert stated that the HSNO Act does not take care of everything which is identified currently in the 
Proposed District Plan. RMA matters include:  

 Consultation  

 The recognition of natural features unique to the site/area (e.g streams) 

 Locational matters 
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 Surrounding land uses 

 Orientation of buildings 

 Emergency Management Plans 

Norbert noted that it needs to be recognised that there will either be some duplication or gaps between 
the two documents. Norbert would prefer to see duplication than gaps.  

Norbert wants the District Plan to look into the appropriateness of the site, as well as other issues. 
Peter believes that locational issues, in regard to how a site is orientated, where hazardous 
substances will be stored in relation to other locations and surrounding land uses, are already 
addressed by the HSNO Act, specifically in the Hazardous Substances (Classes 1 to 5 Controls) 
Regulations and in Schedule 10 of the Hazardous Substances (Dangerous Goods and Scheduled 
Toxic Substances) Transfer Notice. The Hazardous Substances (Emergency Management) 
Regulations expressly require site emergency response plans and, in Peter’s opinion, these would 
necessarily take into account natural features unique to the site/area (e.g streams) if these could 
conceivably be at risk from the site activities (reference regulations 28 and 29 of the Hazardous 
Substances (Emergency Management) Regulations. Norbert considers that HS (EM) Regulations 
address natural hazards is an opinion which is not supported by the wording of the Regulations. He 
considers there is no reference made to natural hazards or any other location specific circumstances. 

Other matters relating to 12.1.4.1 

Jenny Simpson and Peter noted that, with regard to 12.1.4.1: 

 1 b. ii) A to D are written more as high level policies 

 1 b. iv) appears to duplicate the matters covered in 1 b. ii).  

Issue 3: Anomalies in Hazardous Facilities Activity Status Table 12.1.2.3 

Peter wrote up the below notes on what he considers anomalies which are contained in the activity 
status table. Norbert agreed to look into these further.  

“12.1.2.3 Activity Status Table 

There are a number of anomalies and inaccurate use of HSNO terminology in this table.  

Class 1: Explosives 

There is no listing for HSNO subclass 1.5 in the table. This subclass is for blasting explosives and, 
although described as ‘very insensitive substances that have a mass explosion hazard’, is treated as 
for subclass 1.1 in terms of location requirements and separation distances. Similarly, subclass 1.2 
is subject to the same quantity trigger levels for location requirements under HSNO as for subclass 
1.1 while in table 12.1.2.3 they are provided a 10-fold increase in quantity over that for subclass 1.1.  

Explosives facilities are usually located in the rural zone through the need for large separation 
distances. They would not normally be considered for location in a heavy industrial zone but table 
12.1.2.3 would indicate that would be the preferred zone for location.  

Class 2: Flammable (gases) (aerosols)  

HSNO subclasses are: 

 2.1.1 Flammable Gases  
 2.1.2 Flammable aerosols  
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The line entry for ‘all other non-hazardous’ gases is included under the heading ‘Flammable’. 

There is no indication in the table or the accompanying notes that the quantities given in tonnes are 
for liquefiable gases while those given in cubic metres are for permanent gases. 

Class 4 Flammable (solids)  

HSNO subclasses are: 

 4.1.1 readily combustible  
 4.1.2 self-reactive  
 4.1.3 desensitised explosives  

These three subclasses represent different types and degrees of hazard. It would not be appropriate 
to group all of these and assign the same threshold quantities.  

Class 6 Toxic  

Subclasses 6.3-6.9 are grouped with category 6.1C. These subclasses represent a wide range of 
toxicity hazards. Subclasses 6.3 (skin irritation) and 6.4 (eye irritation) are of lower concern than 
category 6.1D which is not listed in the Table.  

Subclasses 6.3 and 6.4 also represent lower degrees of hazard than subclasses 8.2 (skin corrosion) 
and 8.3 (eye corrosion) but have lower or the same threshold quantities in the Activity Status Table. 
This is anomalous. Subclasses 6.5 to 6.9 represent chronic hazards and are applicable to long term 
use of substances. They do not represent acute hazards and it is not appropriate that they are used 
in a land-use planning context.  

Peter and Jenny Simpson agreed that Classes 6.3 to 6.9 should be removed from the Table. 

Class 8 Corrosive  

Subclass 8.1A and 8.3A have been grouped with category 8.2A. However, these do not represent 
equivalent levels of hazard.  8.1 and 8.3 are  hazard subclasses of lower concern and would be more 
appropriately grouped with 8.2B/C.  

Class 9 Eco-toxic  

The subclasses 9.2, 9.3 and 9.4 represent terrestrial ecotoxicity hazards. They are only relevant to 
the use of pesticides (and this will be clarified in forthcoming HSNO amendments). It is difficult to see 
what purpose these classifications serve in a land use planning instrument.  

Specific examples of anomalies in threshold quantities 

Examples relating to LPG and Diesel are discussed under Issue 2. The low threshold for diesel is, 
rather anomalously, triggered not by its low flammability property or aquatic ecotoxicity but by its 
classification as a mild skin irritant and as a suspected carcinogen. This is an example of where the 
inclusion of HSNO classifications 6.3-6.9 in the Activity Status Table leads to anomalous outcomes. 

The trigger levels for oxidising substances (5.1.1) and eye corrosives (8.3) at 50 kg in the residential 
zone could apply to some common substances such as some fertilisers or swimming pool treatment 
chemicals.“ 

Issue 4: Certification under HSNO 
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Jenny Polich argued that the way in which the current Proposed District Plan is drafted means, in her 
opinion, that engineers won’t be able to sign off on the requirements that are currently in the Proposed 
Plan. Norbert agreed that wording around the ‘certification is required’ could be reworded.  

Jenny Simpson noted that engineers are only able to certify against a list of specific criteria, not a 
statement that a design will “prevent” discharges or harm, such as 12.1.4.1 1. b) ii) A to D and iv) .  

Norbert will look at how the proposals for certification were addressed in the Proposed Auckland 
Unitary Plan.  (n.b. Jenny Simpson noted that these provisions were removed in the Auckland Council 
redline – Norbert states that this is not entirely correct, they were amended and moved to the 
beginning of the relevant provisions). 

 

Issue 5: Management of reverse sensitivities including overlays  

Damian Phillis briefly discussed that he is in support of the Quantitative Risk Assessment (QRA) in 
proximity to a major hazard facility. He is also supportive of an overlay approach.  

There was agreement from all parties that an overlay approach may be a suitable option in principle 
but for only major hazard facilities. Norbert and Jenny Simpson would like to see the extent of the 
overlay being clearly defined, through a quantitative assessment. Jenny Polich and Damian noted 
that the overlay will only address new inappropriate development, rather than what is currently there. 
Norbert noted that, from a planning perspective, the term ‘overlay’ has a specific meaning. What is 
considered here may not be an overlay in the planning sense but some other form of spatial 
identification of an area around two specific areas/facilities. 

Alex Sutherland noted that an overlay approach is used for noise.  Jenny Polich and Damian Phillis 
noted that an overlay approach to land uses safety planning is used in other jurisdictions, eg UK HSE, 
Victoria, Australia     

There was agreement from all parties that a QRA is the best way to develop an overlay however they 
need to be site by site basis and based on quantitative data. At this stage only two areas should 
require an overlay, e.g. the Woolston area (which has a number of different facilities ie Mobil, Liquigas 
(could update 2007/2008 QRA version) and Contact Energy LPG)  and Lyttelton Port. Norbert noted 
that Proposal 12 – the subject of this caucusing – does not apply to the port area. 

Norbert noted that the council currently does not have enough information to determine the extent of 
the overlays. The QRA’s will help with this.  

Jenny Polich noted that as an alternative to QRAs which can take a significant time to prepare (and 
are not compulsory for facilities to prepare – they are simply a tool to investigate risks), an industry 
guidance / consequence based approach based on other jurisdictions (eg the UK HSE) is also 
possible, and that for fuel terminals and LPG facilities the potential risks are well enough understood 
to develop overlays. Damian agreed with this potential alternative approach.   Norbert agreed with 
Damian that the development of QRAs should be based on the same methodology and assumptions 
as otherwise inconsistent outcomes are likely. 

 

Issue 6: Site Emergency Management Plans  

Through the submission process, the Oil Companies wanted a template for site emergency 
management plans to be included in the District Plan. There was a discussion as to where the 
template should sit; either outside the District Plan or within it. Jenny Polich noted that she saw the 
template as a tool people could use rather than it being a legislative thing. Jenny Polich wanted to 
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note that these management plans were not for the source of the risk,, but would be for neighbours 
to a hazardous facility.  

It was agreed by all parties that the EMP template considered does not need to be included into the 
District Plan.  

Issue 7: Appropriate Management Controls 

Mark Thomas noted that there were two issues with the current wording of the Proposed District Plan. 
One around the Fire Stations and one in relation to the Fire Trucks, both of which have the same 
hazardous substances.  

Norbert used an Auckland example where they looked at all fire stations in Auckland and the only 
facility where the thresholds were exceeded for hazardous substances was the training centre. 
Norbert does not see that the council wants to require fire stations and trucks to get a resource 
consent for hazardous substances.  

In relation to compressed air cylinders, Jenny Simpson asked Norbert what is the risk that the Council 
is seeking to manage, over and above HSNO requirements for cylinders and securing bottles.  No 
risks were commented on.  

Mark stated that assuming the suburban fire stations were designated as Group 3 properties and the 
City Fire Station and Woolston Training Centre were designated as Group 2 properties, none of the 
New Zealand Fire Service sites would trigger restricted discretionary designation.  

In response to discussions on Note 2. after the Activity Status Table 12.1.2.3 where agreement was 
reached that the note is meaningless, Norbert stated that he would check this apparent editing error 
and ensure that the relevant wording would be inserted again.  

 

Issue 8: Transit Matters 

It was requested that council should amend the definition of Hazardous Facilities to exclude temporary 
storage at the Port. The same wording can be adopted as shown in Auckland Council’s red-line reply 
for the Proposed Auckland Unitary Plan, Attachment A (page 22). Norbert noted again that the Port 
Recovery Plan explicitly states that Proposal 12 does not apply. 
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Declaration on Joint Expert Caucusing Statement 

I agree with the matters identified in the Joint Statement where general agreement is noted, 

apart from item 4 on locational matters and the last item on transit depots and the Port. 

On item 4 the summary of matters at the front of the document does not correctly summaries 

the discussion. On location-specific issues the summary correctly identifies proximity to 

waterways or sensitive receptors as locational issues but then records agreement that these 

matters are addressed in Matters for Discretion 12.1.3(f) and 12.1.3(i) of Proposal 12. Not 

only was there no agreement on this claim but neither of 12.1.3(f) – which deals with the 

relationship with natural hazards – nor 12.1.3(i) on matters relating to reverse sensitivity 

actually reflect the location-specific issues identified in the same paragraph. Due to the 

summary being incorrect I cannot record my agreement.  

I also do not agree with the statement made in relation to the port (last item in table) – in 

fact, I advised the other participants of the caucusing of information by Council that the Port 

Recovery Plan specifically states that Proposal 12 of the rRDP does not apply to the port. I 

am unclear why generic agreement on this matter was consequently incorrectly included in 

the Joint Statement. 

In addition to above I note my disagreement with the generic claim included in the Joint 

Statement that there is an overlap of any significance between rules, assessment matters 

and site requirements in Proposal 12 of the pRDP with specific requirements of the HSNO 

Act or Regulations.  The final version of the joint statements includes opinions on, and 

interpretations of, HSNO Regulations which are in my opinion not supported by the actual 

wording of the Regulations. A request for identification of specific parts or sections of any 

HSNO Regulations which are allegedly duplicated was not met.  

 

 

N Schaffoener 
MNZPI, Accredited Independent Hearings Commissioner 
resources – HS & RM consulting 
norbert@resources.co.nz 
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