
 

BEFORE THE CHRISTCHURCH REPLACEMENT  
DISTRICT PLAN INDEPENDENT HEARINGS PANEL 
 

 
 
 
 
 
IN THE MATTER of the Resource 

Management Act 1991 
and the Canterbury 
Earthquake 
(Christchurch 
Replacement District 
Plan) Order 2014 

 
AND 
 
IN THE MATTER of the Memorial 

Business Park hearing 
(Stage 2) (of the 
private plan change 
request  and the 
Council's provisions for 
the Business Park) 

 
 

 

 
CLOSING LEGAL SUBMISSIONS FOR CHRISTCHURCH CITY COUNCIL 

 
30 September 2015 

 

 
 
 
 
 
 
 
 
 

 

 
Barristers & Solicitors 

J G A Winchester / M D Leslie  
Telephone: +64-4-924 3427 
Facsimile: +64-4-472 6986 
Email: mark.leslie@simpsongrierson.com  
PO Box 2402 
SOLICITORS 
WELLINGTON 6140 



2 
26765781_2.docx 

1. INTRODUCTION 

 

1.1 These opening submissions are made on behalf of Christchurch 

City Council (Council) in respect of of the Memorial Business Park 

hearing (Stage 2).  

 

1.2 The Council has considered the closing submissions of the Crown, 

and adopts parts of those submissions as indicated throughout 

these submissions.  

 

1.3 The Council's proposed amendments to the relevant planning 

provisions, reflecting issues traversed at the hearing, are attached 

as Appendix A to these submissions.   

 

2. ZONING OF SITE AND HIGHER ORDER PLANNING DIRECTIONS 

 

2.1 It is submitted that the key issues for this hearing are the most 

appropriate zoning of the MAIL site, the activities that should be 

allowed on the site and the quantum of those activities (in 

particular the quantum of office and retail activity). While there 

have been other issues traversed at the hearing, such as urban 

design and traffic, it is submitted that these are subsequent issues 

that are consequential upon the determination of the key issues.  

 

2.2 In simple terms, what has been proposed by MAIL is clearly 

inconsistent with the following directions from the Regional Policy 

Statement (RPS), as well as the Commercial and Industrial 

objectives and policies: 

 

(a) Commercial activity is to be directed to centres and will 

avoid effects on centres (objectives 6.2.5 and 6.2.6(3)); 

and 

 

(b) Greenfield priority areas for business are primarily for 

industrial activity and commercial activities are restricted 

(objective 6.2.6(1) and policy 6.3.6). 
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2.3 Indeed, it is submitted that the centrally important planning issues 

have been largely avoided by MAIL.  MAIL did not call a planning 

witness, and it is submitted that cross-examination by MAIL's 

counsel did not materially challenge the unanimous evidence of 

the planning experts that MAIL's proposal is inconsistent with the 

RPS and Commercial and Industrial objectives and policies.1  

Conversely, there is no evidence before the Panel that justifies 

MAIL's proposal from a planning perspective, nor is there a 

section 32 analysis before the Panel which supports MAIL's 

proposal. 

 

2.4 In oral closing legal submissions, counsel for MAIL indicated that it 

would seek to justify the quantity of office and retail activity sought 

by MAIL in its written closing legal submissions in terms of the 

RPS. However, it is submitted that the RPS simply cannot be 

interpreted in a manner which could justify what is sought by 

MAIL.  No evidence was produced by MAIL or drawn from cross-

examination which would support such an interpretation. 

 

2.5 While it is unknown at the time of writing these submissions what 

interpretation MAIL will advance, if it seeks to advance an 

argument which seeks to read down the prescriptive wording of 

the relevant RPS objectives and policies due to the process by 

which they came about, it is noted that this argument has been 

addressed by the Council in its Supplementary Closing Legal 

Submissions2 for the residential Stage 2 proposal.  Those 

submissions would be relied on by the Council in the present 

instance, if relevant. 

 

2.6 Not only is there neither evidence nor policy support for MAIL's 

proposal, there is also no evidence of any intention on behalf of 

MAIL that the MAIL site will be developed primarily as a high 

technology or high amenity industrial zone, which is the 

fundamental policy purpose of the Industrial Park Zone.  In this 

                                                                                                                                                
1
 Janice Carter evidence, paragraphs 10.6 and 10.10; Jeremy Phillips evidence, paragraph 1.2; Jane Whyte 

evidence, paragraph 4.2; Matt Bonis evidence, paragraph 55; Andrew Willis evidence, paragraph 4.5(d).  
2
 Supplementary closing submissions dated 18 September 2015, paragraphs 2.1 – 2.15. 
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regard, it appears somewhat doubtful that the MAIL site will 

actually be developed in a manner consisting with its zoning. 

 

2.7 The Council adopts paragraphs 4-13 of the Crown's closing legal 

submissions on this matter.  

 

3. OFFICE ACTIVITY 

 

3.1 As noted above, it is submitted that the quantum of office activity 

sought by MAIL is inconsistent with the higher order policy 

directions. It appears that MAIL has sought to justify the level of 

office activity by seeking to break down the quantum of office into 

three categories and by proposing to limit such activities on that 

basis. However, it is submitted that for the purposes of examining 

MAIL's proposal against the RPS, the total quantum of office 

activity is what is relevant, and it is inescapable that the level of 

office floorspace sought is inconsistent with the higher order 

directions. 

 

3.2 In any event, it is submitted that the categories proposed by MAIL 

are unhelpful and unlikely to be effective. The evidence before the 

Panel is that there is very little demand for aviation-related office 

activity,3 or for rural-based office activity4, nor did MAIL provide 

any evidence or analysis of demand for those categories of office 

(or indeed for office activity more generally at that location).  

Furthermore, the categorisation of offices as "suburban 

professional offices" of less than 400m2 would not lead to any 

meaningful restriction on the types of office that could locate on 

the MAIL site, as Mr Osborne's evidence is that 40% of all 

commercial office employees in Christchurch work for businesses 

with less than 400m2 of office space.5  It is submitted that Mr 

Winder had no convincing answer to this issue. 

 

                                                                                                                                                
3
 Transcript day 1, page 36 (Phil Osborne); Transcript day 2, page 259 (Martin Winder); Mark Tansley evidence, 

paragraph 25 
4
 Transcript day 2, page 260 (Martin Winder); Mark Tansley evidence, paragraph 25; 

5
 Phil Osborne rebuttal evidence, paragraph 3.16. 
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3.3 More fundamentally, it is submitted that there is no solid evidential 

foundation before the Panel to justify the nature, scale or purpose 

for the office provision sought by MAIL.  As noted earlier, Mr 

Winder has not undertaken a demand study for the office provision 

sought for the MAIL site6.  Quite apart from the inappropriateness 

of office activity in this zone from a policy perspective, there is no 

evidence or analysis that any office provision for the MAIL site 

would not be to the detriment of centres and the CBD.  By 

contrast, Mr Osborne's very clear view is that it would be 

detrimental. 

 

3.4 Mr Osborne's evidence is that the concentration of office activity in 

the CBD is crucial to the CBD's recovery, and that the MAIL 

proposal represents "a movement of commercial office from 

existing and proposed centres [including the CBD]" as well as "a 

significant risk to the city’s objective of consolidation and a risk to 

its material economic costs."7 Mr Osborne's evidence is that there 

should be no provision for general office activity in Industrial Park 

zones in general and on the MAIL site in particular, as even the 

level of office permitted in the Council proposal (5,000m2) "has the 

potential to limit the effectiveness and overall benefits of the 

Council’s objectives to consolidate commercial activity."8 

 

3.5 In this regard, the 5,000m2 of office proposed as permitted for the 

MAIL site by the Council, while supported by Janice Carter in her 

evidence,9 is submitted to be generous from an economic 

perspective.  

 

3.6 This lack of any justification for the nature and scale of office 

activity leads to the conclusion that what has been sought by MAIL 

is simply MAIL's preferred outcome for the site, without any 

analysis or justification of whether it is the most appropriate 

outcome. It represents an ill-founded proposal to shoehorn 

                                                                                                                                                
6
 Transcript day 2, page 260. 

7
 Transcript day 1, page 21. 

8
 Phil Osborne evidence, paragraph 7.5. 

9
 Transcript Day 1, page 130. 
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inappropriate activities at an inappropriate scale and intensity on 

to the site, seemingly due to its unique locational attributes.  

 

3.7 The Council adopts paragraphs 14-18 of the Crown's closing legal 

submissions on this matter. 

 

4. RETAIL ACTIVITY 

 

4.1 Again, it is submitted that the quantum of retail activity sought by 

MAIL is inconsistent with the higher order policy directions. 

 

4.2 Importantly, as was the case for his stage 1 evidence, Mr 

Colegrave did not consider the policy directions in the RPS when 

preparing his evidence.10 It is submitted that the evidence of Mr 

Colegrave is fundamentally unsound and cannot be relied upon to 

justify the quantum of retail sought by MAIL.  His evidence does 

not appear to be based on any substantial raw data, it reveals no 

sound methodological approach, and Mr Colegrave's conclusions 

appear to be based judgments formed on the basis of a series of 

site visits.11  Mr Colegrave's analysis was not peer-reviewed, was 

calibrated by himself, and his evidence that Eastgate is not in 

decline is inconsistent with other evidence before the Panel. This 

absence of rigorous and transparent analysis must impact on the 

reliability of his evidence.12  

 

4.3 Mr Colegrave's evidence that 30,000m2 of retail on the MAIL site 

would have "no discernible impact" on the closest neighbourhood 

centre, Avonhead,13 is simply implausible. Mr Colegrave admitted 

that the biggest effects would be on Avonhead's supermarket,14 

but did not appear to recognise that a neighbourhood centre is 

"anchored principally by a supermarket"15 and it is highly arguable 

that it would no longer be a neighbourhood centre without a 

                                                                                                                                                
10

 Transcript day 2, page 250. 
11

 Transcript day 2, pages 234-235. 
12

 Transcript day 2, pages 251-252. 
13

 Transcript day 2, page 239. 
14

 Transcript day 2, page 239. 
15

 Council closing legal submissions (Stage 1 Commercial/Industrial), Attachment D 
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supermarket. By contrast, Mr Heath's evidence is that "MAIL retail 

would be competing within the same small localised market [as the 

Avonhead centre] which only has the ability to sustain one good 

quality neighbourhood centre".16 

 

4.4 Mr Colegrave's underestimation of effects may have been based 

upon his mistaken assumption that the primary catchment for the 

MAIL site will be within an 800m radius of the MAIL site, and that 

the catchment of the MAIL site does not overlap with that of any 

other centres.17 However, Mr Colegrave accepted that there is no 

significant residential catchment within the 800m radius,18 and that 

the MAIL retail offer would be sustained by people from other 

catchments.19 

 

4.5 A further factor which may have influenced Mr Colegrave in his 

underestimation of effects is the dilution of effects across such a 

broad geographical scale that extends as far as the Selwyn and 

Waimakariri Districts.20 It is submitted that a model that dilutes the 

effects of retail activity on the MAIL site to this extent is clearly not 

fit for purpose. 

 

4.6 The unreliability of Mr Colegrave's gravity modelling is perhaps 

best demonstrated by reference to some of the criticisms of Mr 

Colegrave's gravity model for the North Halswell KAC at the stage 

1 Commercial/Industrial hearing21 (albeit that it is accepted that a 

retail GFA cap of 50,000m2 and staging was agreed by relevant 

experts through caucusing).  In particular, the unsuitability of Mr 

Colegrave's gravity modelling for present purposes is 

demonstrated by the fact that, under his model, the North Halswell 

KAC would be able to grow in scale by hundreds of thousands of 

square meters before an impact of approximately 25% would be 

                                                                                                                                                
16

 Tim Heath evidence, paragraph 8.4. 
17

 Transcript day 2, page 239-240. 
18

 Transcript day 2, page 240. 
19

 Transcript day 2, page 241. 
20

 Transcript day 2, page 236. 
21

 See Tim Heath rebuttal evidence (Stage 1 Commercial/Industrial), pages 16-17. 
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likely to occur on the central city.22  In that respect, contrary to the 

suggestion by Mr Colegrave, it is not the case that the Council has 

"accepted" his modelling or analysis, either previously or in the 

present instance. 

 

4.7 By contrast to Mr Colegrave's evidence, Mr Heath's evidence has 

considered the higher order planning documents,23 is based on a 

robust analysis,24 and should be preferred to that of Mr Colegrave.  

 

4.8 The Council adopts paragraphs 28-38 of the Crown's closing legal 

submissions on this matter.25 

 

5. URBAN DESIGN  

 

5.1 The Memorial Avenue frontage is no doubt important but, as was 

submitted in opening, it has now been confirmed that MAIL's 

approach to the frontage is a case of the tail wagging the dog. 

Instead of first examining what is the most appropriate mix and 

quantum of activities that should be allowed to take place on the 

MAIL site, and then seeking to justify the quantum of office activity 

on that basis, MAIL has sought to justify a higher quantum of office 

activity on the basis that this is necessary to provide a high 

amenity frontage along Memorial Avenue.  

 

5.2 In a similar fashion, the design of the MAIL site and the mix of 

activities anticipated to take place should be informed primarily by 

reference to what the higher order planning documents anticipate 

as appropriate for the site. While it is apparent that considerable 

time and effort has gone into the design of the MAIL site, one 

would have thought that it would be prudent to re-evaluate what is 

proposed for the site in light of the updated planning framework 

                                                                                                                                                
22

 Tim Heath rebuttal evidence (Stage 1 Commercial/Industrial), paragraph 7.9, page 17. 
23

 Tim Heath evidence (Stage 1 Commercial/Industrial), paragraph 5.1. 
24

 Mr Heath's analysis is contained in Appendix 8.3 of the Commercial/Industrial section 32 report and is 

summarised in his Stage 1 Commercial/Industrial evidence. 
25

 However, the Council notes that paragraph 30 of the Crown's closing submissions is not strictly correct, because 

ancillary retail, food and beverage outlets and commercial services are proposed to be permitted on the MAIL site.  
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contained in the RPS. However, that reassessment does not 

appear to have taken place.  

 

5.3 Mr Pocock's evidence is that 5,000m2 of office activity is 

insufficient to ensure a high amenity frontage along Memorial 

Avenue.26 However, Mr Compton-Moen's evidence is that other 

higher amenity activities that are permitted in industrial zones 

could provide a high amenity frontage without the need for 

additional office and retail and without the need for industrial 

activities to be located on the frontage.27 

 

5.4 It is also submitted that there is no evidential foundation (other 

than his opinion) for Mr Pocock's concern that industrial activities 

subject to controlled activity status will be discouraged from 

locating along the Memorial Avenue frontage,28 and therefore a 

greater level of office activity is required.  In particular, Mr 

Pocock's evidence was not convincing that office buildings would 

function materially differently to industrial buildings through the 

presentation of an active frontage to Memorial Avenue.  He also 

conceded that the risk of a lower quality outcome that might arise 

with lesser amounts of office and retail activity could be managed 

by  built form standards along the Memorial Avenue frontage.
29

  

 

5.5 If MAIL genuinely intended to develop the MAIL site in accordance 

with the purpose of the Industrial Park zone with its focus on high 

tech and high amenity industry (and there is no evidence before 

the Panel that indicates the site will in fact be developed in that 

manner), there is submitted to be little doubt that industrial uses 

could in fact provide a suitable frontage along Memorial Avenue.   

 

                                                                                                                                                
26

 Transcript day 1, pages 184-185. 
27

 David Compton-Moen rebuttal evidence, paragraph 3.9. 
28

 Transcript day 1, page 190. 
29

 Transcript day 1, page 189-190 
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5.6 The Council adopts paragraphs 22-27 of the Crown's closing legal 

submissions on this matter.30 

 

6. RUNWAY END PROTECTION AREA 

 

6.1 It is not in dispute that the Panel must consider the Runway End 

Protection Area (REPA) designation, the zoning of the airport and 

the activities that take place at the airport when deciding what the 

most appropriate zoning and associated rules for the MAIL site 

are.  It is however submitted that appropriate consideration of 

these factors in accordance with the modified Long Bay criteria 

does not automatically lead to the conclusion that the restrictions 

contained in the REPA designation must be duplicated in the zone 

rules for the MAIL site. Rather, it is submitted that the Panel is 

required to consider these factors in the mix as part of its 

assessment in terms of section 32, section 75, the Order in 

Council and (to the extent necessary) Part 2 of the RMA.  

 

6.2 In this regard, the Council generally agrees that the matters raised 

in the legal submissions for Christchurch International Airport 

Limited (CIAL) are relevant.  The Council does not however agree 

with those submissions insofar as they conclude that the zone 

rules for the MAIL site must duplicate the rules in the REPA (and 

nor, we note, does CIAL's expert planning witness).   

 

6.3 The Council has considered the legal submissions for the GN 

McVicar No 1 Trust and does not consider it necessary to respond 

to any matters raised by those submissions. 

 

6.4 Finally, as to the question of whether it is appropriate for the 

Hearings panel to address the rules and underlying zoning for the 

REPA land as part of this proposal rather than another, it is noted 

that the Council has decided to deal with REPA rules (generally) 

                                                                                                                                                
30

 However, the Council notes that paragraph 20 of the Crown's closing submissions is not strictly correct. When 

asked by Judge Hassan "Are you aware of anything in there which gives a policy preference with the protection of 
the streetscape of Memorial Avenue?" Ms Carter responded "No, just the ones that we have proposed here" 
(emphasis added) (Transcript day 1, page 175). See paragraphs 9.3 and 9.4 of Ms Carter's evidence in chief and 
paragraph 4.4 of her rebuttal evidence. 
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through the General Rules in Chapter 6.  The notified version of 

Chapter 6 has not however identified the relevant part of the MAIL 

site as a REPA and subject to the REPA rules. 

 

 

DATED 30 September 2015 
  
 

 
__________________________________ 

J G A Winchester / M D Leslie 
Counsel for Christchurch City Council 

 



 

Appendix A: Council's proposed amendments to planning provisions 


