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Introduction 

1. The Crown continues to rely on its opening submissions.  It considers that its 

key conclusions in those submissions have been borne out and reinforced 

over the course of the hearing.  In particular, the Crown maintains its position 

that an Industrial Park is simply not the place for a commercial development of 

the type and scale sought by MAIL.  

2. The Crown agrees with counsel for the Council's assessment that over the 

course of the hearing there was much debate about consequential matters 

such as traffic and urban design but the bigger picture issues, namely the 

appropriate mix and quantum of non-industrial activities on the MAIL site, were 

avoided or inadequately supported by MAIL's experts.1  

3. The Crown's opening submissions outlined the applicable legal framework.  

These closing submissions highlight the evidence adduced on key topics, with 

reference to planning provisions referred to over the course of the hearing, 

and apply those to the statutory tests. 

Planning 

Consistency with higher order documents and Regional Policy Statement 

4. The planning experts before the Hearings Panel were unanimous in their 

conclusion that the MAIL Proposal is inconsistent with the higher order 

documents and the applicable objectives and policies.  Such a conclusion was 

succinctly summarised by Mr Bonis, who found: 2 

… a disjunct between the uncontested Industrial Park zone objectives 

and policies and the activities that are proposed within the MAIL 

Proposal.  I consider that in terms of the range of activities provided that 

the Council proposal is more appropriate. 

5. Notwithstanding the critical importance of the application of the planning 

framework and higher order documents to the MAIL Proposal, MAIL did not 

call a planner.  The Crown submits that there was insufficient section 32 

analysis of the MAIL Proposal to assist the Panel in its section 32AA duties, 

and limited cross examination by MAIL of the other planning witnesses.3 

                                                
1
 Transcript 18 September p 549/40-45 (Council oral closing submissions). 

2
 Transcript 18 September p 459/33-39 (Mr Bonis evidence in chief). 

3
 Mr Phillips was the only planner cross examined by Mr Christensen. 
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6. In oral closing submissions Mr Christensen indicated that, in written closing, 

he would submit that the MAIL Proposal (in particular, different categories of 

retail and office activities proposed by MAIL) does not give rise to significant 

adverse distributional and urban form effects, and is therefore consistent with 

Policy 6.3.6(4) of the Canterbury Regional Policy Statement ("RPS").4 

7. However, the Crown submits that: 

(a) this conclusion is not supported by the evidence (this is discussed in the 

following sections); 

(b) this is the wrong approach - the planning experts were unanimous that 

the cumulative effects of activities proposed by MAIL need to be 

considered, rather than picking apart aspects of the proposal for 

analysis;5 and 

(c) as set out in Mr Willis' evidence, Policy 6.3.6(4) is only one of the raft of 

directives and policies that the Hearings Panel has to follow in 

considering the appropriateness of activities on the MAIL site.6  As 

discussed in the Crown's opening submissions, if the Hearings Panel 

affirms Policies 4 and 5 as included in the Council's closing submissions 

to the Stage 1 Industrial and Commercial hearing (in particular the 

'avoid' provisions within those policies), the policy framework in the 

Replacement Plan clearly does not support the level of commercial (non-

industrial) development proposed by MAIL. 

8. With the exception of the provision of 5,000m2 office space (discussed below) 

no evidence was adduced to support a contention that the Council Proposal 

was inconsistent with the higher order objectives and policies. 

'Primarily' for industrial activities 

9. Objective 6.2.6 of the RPS seeks that new greenfield priority areas for 

business are primarily used for industrial activities and that commercial uses in 

these areas are restricted.7  The question arises: what does primarily mean?  

                                                
4
 Transcript 18 September p 538/5-15 (MAIL oral closing submissions).  

5
 As noted in paragraph 3.3 of Mr Phillips' rebuttal evidence, Mr Phillips, Mr Boris and Ms Whyte support an 

approach which treats combined or cumulative outcomes and effects as an important and relevant consideration. 
Ms Carter also adopted this approach in her assessment of non-industrial activities proposed by MAIL. 
6
 In particular the provisions of the Statutory Direction, LURP and RPS referenced in Mr Willis' evidence (including 

RPS Policy 6.3.1 and Objectives 6.2.1, 6.2.5, 6.2.6 and 6.3.6).  
7
 Objective 6.2.6 - Business land development 

Identify and provide for Greater Christchurch’s land requirements for the recovery and growth of business 
activities in a manner that supports the settlement pattern brought about by Objective 6.2.2, recognising 
that: (1) The greenfield priority areas for business in Christchurch City provide primarily for the accommodation of 

new industrial activities. 
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10. Mr Winder provided evidence for MAIL on the effect of office uses proposed 

by MAIL.  In reaching his conclusion that the MAIL site (developed as 

proposed by MAIL) would be primarily industrial,8 Mr Winder considered the 

proportion of land that could be used for industrial activities, adding that trade 

suppliers and activities such as Bunnings or Mitre 10 which have an industrial 

flavour could locate on the site.9  

11. However, primarily is not determined by land area alone.  Nor is Mr Winder a 

planner.  The correct approach is, as set out in Ms Whyte's evidence, to 

consider the nature and scale of activities proposed.10  

12. In terms of scale, the uncontested evidence is that the scale of activities 

proposed by MAIL is akin to a large commercial centre.11  This does not fit well 

within a site identified primarily for industrial activities.  The fact that the MAIL 

site is not identified as a centre in any planning document is also relevant.12 

13. In terms of the nature of, and effects generated by, the MAIL Proposal, of all 

the categories modelled by the traffic experts, industrial warehouse and 

distribution accounted for less than 20% of the 86,360m2 modelled for the 

site.13  It is the Crown's view that this fact, included in the joint transport 

caucusing statement, speaks for itself.  

Office activities 

Lack of evidence in support of MAIL Proposal for offices 

14. Under questioning, it was shown that Mr Winder's evidence was not informed 

by the wider planning framework.  For example, Mr Winder was not aware of 

how much provision is made for offices in the Proposed Plan in key activity 

centres.14  

                                                                                                                                     
(2) Except where identified for brownfield redevelopment, areas used for existing industrial activities are to be 

used primarily for that purpose, rather than as a location for new commercial activities; 
(3) New commercial activities are primarily directed to the Central City, Key Activity Centres, and 

neighbourhood centres… 
8
 Mr Winder statement of evidence in chief, paragraph 8.33. 

9
 Transcript 17 September p 272/15-35 (cross examination of Mr Winder).  

10
 Ms Whyte statement of evidence in chief paragraph 5.9 onwards.  

11
 See paragraph 29(a), (b) and (c) of the Crown's opening submissions in this hearing.  None of these findings 

about the size of development proposed by MAIL were challenged over the course of the hearing. 
12

 Transcript 18 September p 433/35-40 (cross examination of Ms Whyte).  
13

 Transcript 18 September p 459/15-25 (Mr Bonis evidence in chief).  The remaining land uses are comprised of 
trade suppliers and non-industrial activities (see Annexure A to the Second Expert Conferencing Statement.  
14

 Transcript 17 September p 271/5-10 (questioning from Ms Dawson). 



 

BF\54850833\3 Page 5 

15. Mr Winder did not give any evidential foundation for the nature, scale or 

purpose of the office provision proposed by MAIL.  Mr Winder had not done a 

demand study in relation to: 

(a) aviation related businesses;15  

(b) rural businesses or organisations that service rural productive industries 

including agriculture, horticulture and pastoral activities;16 or 

(c) suburban professional offices with a maximum gross leasable floor area 

of 400m2.17 

16. Mr Winder accepted Mr Tansley's point that there is limited need for offices 

and that they could go elsewhere than the MAIL site.18  There is simply no 

evidence to support Mr Winder's conclusion that the additional 10,000m2 

proposed on the MAIL site is for office uses which could not establish in the 

CBD or in the KACs. 

17. In addition, definitional issues arise with the categories of offices proposed by 

MAIL.19  In the Crown's submission, the categories are so unclear as to 

introduce a degree of ambiguity that is inconsistent with the Statement of 

Expectations.20 

18. If the types of office activities proposed by MAIL do not establish on the MAIL 

site (due to a lack of demand) Mr Christensen submitted that industrial and 

warehousing activities would fill the gap, and that this is a risk that MAIL would 

carry.21  This ignores the planning framework for the site.  Also, on MAIL's own 

evidence this is not a good outcome, and a risk that would be borne by the 

community as well as MAIL: Mr Pockock's view is that form follows function 

and, if there is not a high provision of retail and office, then there is a risk of 

lower quality urban design along the Memorial Avenue frontage.22 

Limited justification for 5,000m2 

19. All expert planners accepted that if Policy 5 was not changed to accommodate 

general office activities, then there would be no policy support for 5,000m2 of 

office space as a permitted activity at the MAIL site.  

                                                
15

 Transcript 17 September p 259/5-6 (cross examination of Mr Winder). 
16

 Transcript 17 September p 260/1-36 (cross examination of Mr Winder). 
17

 Transcript 17 September p 263/20-21 (cross examination of Mr Winder). 
18

 Transcript 17 September p 260 39-41 (cross examination of Mr Winder). 
19

 This point appears to be accepted by MAIL: Transcript 18 September p 539/39-41 (MAIL closing submissions). 
20

 In particular, that the Replacement Plan use clear, concise language and be easy to use (Schedule 4 clause (a) 
Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014). 
21

 Transcript 18 September p 539/15-20 (MAIL closing submissions). 
22

 Transcript 16 September pp 189 - 190 (cross examination of Mr Pocock). 
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20. Over the course of the hearing it became clear that there was limited 

justification for amending Policy 5 to provide for 5,000m2 office space as a 

permitted activity.  Mr Osbourne's evidence was that there was no economic 

justification for provision of 5,000m2 (because all of the office demand during 

the life of the plan is already provided for through the central City and 

centres).23  Ms Whyte noted that the consistency argument in support of the 

provision of 5,000m2 office space was weakened now that the Wairakei 

Industrial Park zone is not proposed to have the 5,000m2 allowance.24  

Mr Phillips agreed with Ms Whyte on this point, and considered that it 

highlights the risk of other Industrial Park zones seeking enablement of 

offices for reasons of consistency.25 

Industrial land supply appropriate 

21. Mr Winder accepted that 25 years' worth of industrial land supply was not 

excessive or imprudent, in the context of needing sensible forward planning 

for industrial land.  As he acknowledged, it is hard to find places for industrial 

purposes well in advance.26  This comment should also be read in light of Mr 

Willis' uncontested evidence that greenfield priority business areas were 

identified to ensure that there is sufficient and suitable industrial land for the 

recovery through to 2028.27 

Urban form justification for offices unfounded 

22. It was commonly accepted that the MAIL site is idiosyncratic, with a tension 

between the sensitivity of the Memorial Avenue frontage and its Industrial Park 

zoning. 

23. A justification proffered by MAIL for the higher level of office proposed along 

Memorial Ave frontage was to protect the streetscape.28 

24. However, as acknowledged by Ms Carter, there is no policy to protect the 

streetscape, rather the general urban design policies need to be taken into 

account.29  

                                                
23

 Mr Osbourne, statement of evidence in chief, paragraph 7.3 and 7.5. 
24

 The 'consistency argument' refers to consistency with Tait and Awatea Industrial Park zones, which have 
provision for 5,000m

2
 of office space as a permitted activity. Transcript 18 September p 431/10-15 (Ms Whyte 

evidence in chief). 
25

 Transcript 18 September p 511/25-35. 
26

 Transcript 17 September p 271-272 (Panel questioning of Mr Winder). 
27

 Mr Willis statement of evidence in chief, paragraph 6.12(c), with reference to the LURP section 4.3.2, pp 28 
and 29. 
28

 Transcript 16 September pp 189-190 (cross examination of Mr Pocock). 
29

 Transcript 16 September p 175/1-5. These urban form policies are found in paragraphs 6.2.6, 6.2.2, 6.3.1 in the 
RPS. 
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25. Mr Winder's view that industrial and warehousing activities would not provide 

the level of amenity that the site requires should, in the Crown's submission, 

be given little, if any weight.  It was a generic statement based on [his] work as 

a registered property valuer.30 

26. The Crown submits that Mr Phillips' evidence should be preferred.  As an 

expert planner he considered that amenity controls, be they landscaping, 

general urban design controls, or performance related standards can be 

drafted to achieve a good interface with the road - even for industrial or 

warehousing activities.  Mr Phillips gave the example in the operative district 

plan which has rules in some of the Industrial zones requiring offices and 

industrial activities to locate their active component (such as showrooms) at 

the front door to achieve a quality street interface.31 

27. There are also live questions as to the practicality of the MAIL Proposal.  

Mr Pocock acknowledged that MAIL's Proposal could result in customers and 

staff parking their cars at the rear of the building, then proceeding (even in the 

rain) to the front of the building, as that is where access to the building would 

be.32 

Retail / other non-industrial uses of the site 

Policy position 

28. The relevant policy provisions are clear that retail away from centres is to be 

discouraged.  For example, Policy 6.3.6(5) of the RPS provides: 

Recognises that new greenfield priority areas for business in 

Christchurch City are primarily for industrial activities, and that 

commercial use in these areas is restricted. 

29. The reason for this is set out in the explanation to Policy 6.3.6 as follows:33 

Through the rebuilding process, commercial development needs to 

focus on reinforcing the central city and Key Activity Centres, as well as 

the network of neighbourhood centres, so that these areas can 

regenerate quickly…..It will be important that, as time passes, the use of 

industrial land for short-term accommodation for retail and offices is 

                                                
30

 Transcript 17 September p 269 25-45 (Cross examination of Mr Winder). 
31

 Transcript 18 September p 518/30-40 (Ms Dawson questioning of Mr Phillips). 
32

 Transcript 17 September p 207-208.  The Crown agrees with Judge Hassan that such a scenario is incredible. 
33

 RPS p 58, Principal reasons and explanation to Policy 6.3.6 – Business land. 
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discouraged, and existing and recovering centres that care for these 

uses are reinforced. (Emphasis added) 

30. The MAIL site is not identified as a centre in any planning document.  The 

Crown submits that there is no policy support for any retail establishing in the 

MAIL site, let alone of the nature and scale proposed by MAIL. 

Conflicting views on effects of MAIL retail on centres 

31. Mr Colegrave's view is that the potential adverse effects of retail activity on the 

MAIL site would be minor and would certainly not give rise to any significant 

flow on effects.34 

32. However, Mr Heath was critical of the gravity model used by Mr Colegrave.  

Mr Heath considered that, by taking a wide catchment of effects, it dilutes 

effects.35  Under cross examination Mr Colegrave said that the model covered 

not only Christchurch City but also markets in Waimakariri and Selwyn.36 

33. Mr Heath considered that the provision for retail and office proposed by MAIL 

was excessive, with no analysis to provide there is a requirement for that in 

this location.37  

34. Mr Heath's evidence is that the MAIL Proposal will have an adverse effect on 

centres.  Given that there is no local market or generated demand within the 

MAIL site, Mr Heath's evidence was that spend would have to be diverted from 

other centres to the MAIL centre to be viable.38  When asked what he 

understood the strategic or urban form effects of a diversion of spend from 

existing centres would be, Mr Heath answered ultimately you could see the 

decline and demise of Avonhead.39 

35. These effects must be understood in context.  As acknowledged by Mr Salter, 

recovery spans more than one decade and the first 5 years set the blueprint.40  

Mr Heath has a similar view, describing the recovery of the centres network as 

a multi-decade proposition, with the retail component of MAIL occurring within 

five years - the formative years of the recovery.41  

                                                
34

 Transcript 17 September p 230/35-40. 
35

 Transcript 16 September p 10/25-30, as detailed further in Mr Heath's statement of evidence in chief.  
36

 Transcript 17 September p 236/23-35. 
37

 Transcript 16 September p 8/10-15 (Heath evidence in chief).  
38

 Transcript 16 September p 13/15-25. 
39

 Transcript 16 September p 13/44-45. 
40

 Transcript 16 September p 223/20-30  
41

 Transcript 16 September p 8/5-10. 
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36. Mr Colegrave's rebuttal evidence refers to staging of the incremental retail 

growth on the MAIL site being over a 5 year period, and that any loss of trade 

to local centres will be short-lived.  However, in response to questioning from 

the Panel, Mr Colegrave acknowledged that even this short-lived effect is 

relevant to the recovery period:42 

Ms Dawson:  Do you not think that two to five years is well within the 

recovery planning period that we are looking at, in terms of the recovery 

of Christchurch from the earthquake? 

Mr Colegrave:  Yes, I would not dispute that, no. 

37. Moreover, even a supposed small effect on other centres can be a significant 

effect, in the context of the fact that other centres would be playing catch-up, 

rather than benefiting from growth:43 

Ms Dawson:  So am I right in saying that although there might be [a 

short-lived distributional effect] in the meantime those centres are 

suffering a loss of trade, albeit in your view small, that would otherwise 

have been augmented by the growth that would occur during that time: 

Mr Colegrave:  Yes, that will certainly offset the growth yes. 

Ms Dawson:  No I did not ask that.  I am saying, if there was not the 

MAIL site, those centres would well have grown in trade. 

Mr Colegrave:  Yes their turnover will be lower than they would have 

absent MAIL, yes. 

Ms Dawson:  Yes and so it is not a matter of them just sitting still, they 

would have benefited from that growth in demand, whereas now that 

growth in demand is used to catch up on the loss that they would… 

Mr Colegrave:  Yes. 

38. In the Crown's submission, such a result is clearly contrary to the policy 

directive to support the growth of centres over the critical recovery period. 

Accommodation 

39. As stated in opening submissions the Crown's concerns are as to the scale 

of any guest accommodation and how provision for it fits (or rather does not 

fit) within 16.1.1.4 Policy 4.44  During the hearing the restrictive nature of 

                                                
42

 Transcript 17 September p 246/20-35 (Ms Dawson questioning of Mr Colegrave). 
43

 Transcript 17 September pp 244-245 (Ms Dawson questioning of Mr Colegrave). 
44

 Recognising that the Hearings Panel is yet to make its decision on this Policy.   
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Policy 4 for non-industrial activities was discussed in respect of retail 

activities.  The same restrictive nature of this policy applies to guest 

accommodation.  The Crown accepts that Ms Carter for the Council arrived, 

for pragmatic reasons, at a position supporting provision for 200 beds.45  The 

evidence of Mr Salter was that new accommodation developments of a scale 

of 150-250 rooms work best for developers.46  Should the Hearings Panel 

consider some form of accommodation at the MAIL site to be appropriate, 

then based on the limiting nature of Policy 4 for non-industrial activities, and 

the evidence of Mr Salter, the Crown's position is that any guest 

accommodation at the MAIL site should be restricted to up to 150 rooms.  

Certainly, the Crown does not want the provision of accommodation on the 

MAIL site to be seen as a precedent for the provision of guest 

accommodation on other industrial land.   

Traffic 

Reliability of model 

40. Despite the views of Messrs Falconer and Carr that the model applied for the 

MAIL Proposal was robust (due to conservatively high assumptions)47, Messrs 

Clark and Penny had concerns with the model.  Mr Penny considered that 

traffic effects might be underestimated because the demand profiles used did 

not reflect concentrated demand.48  Mr Clark considered that the proportion of 

MAIL traffic going to the State highway in the MAIL model was too low and 

therefore underestimated effects on the State highway network (including at 

the Russley Ave/Memorial Avenue interchange).49  Mr Clark was also 

concerned: 

(a) that cumulative effects would not be considered under the MAIL 

proposal;50 and 

                                                
45

 Transcript 16 September p 175/20-31 (Judge Hassan questioning of Ms Carter). This level is accepted by Ms 
Whyte.  
46

 Transcript 16 September p 225/25-30. 
47

 Mr Falconer noted that the level of traffic predicted to be generated from MAIL proposal was within 4% of that 
predicted under PC83/84, indicating that the PC83/84 work still has some relevance: Transcript 16 September p 
72/1-10. 
48

 Transcript 17 September p 356/5-10 (Mr Penny evidence in chief). Mr Penny also had concerns that the same 
traffic signals were used as with the rezoning p 356/20-25.  Mr Carr acknowledged in cross examination his model 
estimated that 30% of MAIL traffic would go to the State highway whereas the past model used for earlier 
applications (ie the PC84 modelling) had used 37%.  Transcript 17 September p 347/1-10.  Mr Carr considered that 
there can be a high degree of confidence in [the PC84] integrity: Mr Carr statement of rebuttal evidence, paragraph 
4.6. 
49

 Transcript 18 September p 423 5-10 (Mr Clark evidence in chief).  See also paragraph 10.15 of Mr Clark's 
statement of evidence in chief, and paragraph 4.6(c) of Mr Clark's statement of rebuttal evidence (setting out 
Mr Clark's conclusion that the VC ratio was at 77% for the Russley Road/Memorial Avenue interchange: this VC 
figure is approaching practical capacity).  
50

 Transcript 18 September pp 420, 421 and 423. 



 

BF\54850833\3 Page 11 

(b) that the model was not validated, and therefore did not follow the 

Transport Agency's 2014 Transport Model Development guidelines.51 

Effect caused 

41. The wider area modelling identified 10 intersections in the vicinity of the MAIL 

site where significant delays (level of service 'F')52 will be experienced.  At 5 of 

those intersections the level of service would be better than 'F' without the 

development of the MAIL site as proposed by MAIL.53 

42. The Harewood Road/Russley Road intersection of State highway 1 was 

predicted to change from level of service 'D' to level of service 'E' with the 

MAIL Proposal, with the overall intersection delay increasing by 35%.54  

43. Delays at intersections on Exhibit F were modelled to increase by around 10 

to 30 seconds at 5 intersections with the MAIL proposal.55  

44. The question is, what is the effect of MAIL's exacerbation of delays at 

5 intersections? 

45. Mr Carr's view was that those intersections were at or above capacity without 

MAIL56 and that, once an intersection is at or above capacity there is no 

change in effect (despite agreeing the queues get longer): 57 

As it is approaching capacity, essentially it works as an exponential 

curve so that at low levels of capacity then the incremental effect of 

vehicles are quite small.  As it approaches capacity the effects of those 

vehicles become more pronounced. 

When an intersection is at or above capacity, it is not possible for the 

intersection to handle any more traffic and so simply the queues get a 

little bit longer, but in terms of the actual effect at the intersection itself, 

there is no change because there cannot be any more vehicles that are 

passing through it. 

                                                
51

 Rebuttal evidence of Mr Clark, paragraphs 2.3 and 3.2.  In particular, despite requests during conferencing and in 
his statements of evidence, Mr Clark was not provided with a validation of the model against the current situation 
away from the Russley Road/Memorial Avenue interchange. During cross examination Mr Carr acknowledged that 
the Transport Agency's 2014 Transport Model Development guidelines talked about the importance of appropriate 
calibration and validation and said that No model has been built for 2014 or 2015 on current flows and the current 
land use patterns: Transcript 17 September p 318/25-30. 
52

 Mr Carr acknowledged that, in terms of the rating system It does not get any worse than F (Transcript 
17 September p 317/5-10 (cross examination of Mr Carr). 
53

 Transcript 17 September p 355/5-10. 
54

 Transcript 17 September p 355/15-20. 
55

 Transcript 17 September p 316 1-10 (cross examination of Mr Carr). 
56

 Transcript 17 September p 311-312 (evidence in chief of Mr Carr). 
57

 Transcript 17 September p 316/25-30 (cross examination of Mr Carr).  
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46. However, in the Crown's submission this conclusion is flawed because it fails 

to take into account the fact that there will be increased delays at the listed 

intersections, and those increases can be 'the straw that breaks the camel's 

back' for someone waiting.  As explained by Mr Penny:58 

So does some more traffic matter?  In my opinion, yes.  Because the 

effects of traffic tend to be exponential.  In other words, at higher levels 

of traffic and delay, a relatively small increase in traffic volume can 

produce a disproportionate increase in delay and road safety effects. 

47. Mr Falconer also considered that small increases in delays at intersections 

can be felt disproportionately, especially when an intersection is at saturation 

point.59  Mr Carr pointed out that at the Johns/Sawyers roundabout there 

would be an increase by 16 seconds to a nearly 3 minute wait.  Mr Carr first 

thought that the increase would not be particularly noticeable but then 

acknowledged, following questioning by Ms Dawson, that the delay could be 

the last straw.60 

48. The Crown submits that the levels of service indices are a starting point only 

as an indicator of effects.  As pointed out by Mr Penny, adverse effects may 

be felt at intersections even when the service level remains the same.61  The 

Volume/Capacity ratio, explained in Mr Clark's evidence in chief, is a better 

measure of effects.62   

49. Mr Carr considered that an upgrade of the network will be required earlier with 

the MAIL Proposal.  However, in the Crown's submission it is unreasonable to 

rely on such upgrades to manage the effects of the MAIL development when 

they are not part of the NZ Transport Agency's current work programme.63  

Mitigation 

50. MAIL does not propose any mitigation for traffic effects caused.64 

                                                
58

 Transcript 17 September p 355/20-25. 
59

 Transcript 16 September p 90/25-35. Mr Falconer said:Most of those intersections there would be indicated to be 
problems without MAIL at all and I have only listed them because once an intersection becomes or near capacity it 
30 almost gets unstable, so each additional trip can actually have quite a big effect once you are at that kind of 
saturated condition. So while the overall number of trips for the intersection associated with MAIL are very, very 
minor it is just the effect of each additional trip through a saturated intersection is a lot more than would be the case, 
you know, if the situation wasn’t saturated. 
60

 Transcript 17 September p 358/1-10 (Panel questioning of Mr Carr). 
61

 Transcript 17 September p 362/1-10 (cross examination of Mr Penny). 
62

 Mr Clark evidence in chief paragraph 7.4 and Mr Clark rebuttal statement of evidence paragraph 4.6(c). 
63

 Transcript 17 September p 348. 
64

 This can be compared to the extensive mitigation proffered by the Airport in relation to PC84: Transcript 17 
September p 360/30-40. 
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51. In the Crown's submission the best mitigation in this case is to control the 

nature and scale of land use activities to reflect the Industrial Park zoning of 

the site. 

Council's Proposal 

52. The traffic experts unanimously concluded that the Council's Proposal would 

have lesser traffic effects than MAIL, because the MAIL Proposal has the 

potential to increase the traffic generation of the site by about 50%.65  The only 

question was the degree to which the Council's proposal would have lesser 

effects.  Because the Council's Proposal has a higher degree of industrial 

activity, the type of traffic generated could cause disproportionately higher 

traffic effects than the 50% reduction in traffic volume. 

53. Messers Clark and Carr suggested an 8,200m2 cap on commercial services in 

the MAIL site to keep a cap on concerns about the level of traffic effects 

generated by commercial activities.66 

Weight given to Road Controlling Authority's position 

54. During the hearing the Panel asked counsel to provide comments on the 

extent to which it is important to give weight to the position of the road 

controlling authority when considering effects on the network.67 

55. The Transport Agency is established under the Land Transport Management 

Act 2003 and its functions include managing the State highway system.68  The 

Transport Agency is required to undertake its functions in a way that 

contributes to an effective, efficient, and safe land transport system in the 

public interest.69  The evidence of Mr Richards on behalf of the Crown for the 

Strategic Directions hearing sets out the statutory role of the Transport Agency 

in more detail.70 

56. In this case the Transport Agency has not presented evidence of its 'position' 

on effects.  Rather, it relies on independent expert evidence from Mr Clark as 

to the potential effects of the MAIL proposal on the State highway network in 

this location.  This evidence is intended to assist the Panel to determine the 

appropriateness of the MAIL provisions for the purposes of s 32. 

                                                
65

 Transcript 17 September p 358/5-10 (Mr Penny evidence in chief). 
66

 Transcript 18 September p 422/20-40. 
67

 See pages 51 and 52 of the transcript of evidence.   
68

 LTMA, s 95. 
69

 LTMA, s 94. 
70

 http://www.chchplan.ihp.govt.nz/hearing/chapter-3-strategic-directions-and-strategic-outcomes/. 

http://www.chchplan.ihp.govt.nz/hearing/chapter-3-strategic-directions-and-strategic-outcomes/
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57. The Crown does not submit that the expert evidence it has called should be 

given more weight simply because it is the road controlling authority for the 

State highway network.71  It is accepted that the weight to be given to Mr 

Clark's evidence is to be determined in the normal way, having regard to the 

testing of that evidence that occurred during the hearing. 

58. However, it is submitted that it is important for the Panel to give weight to the 

evidence and position of the Transport Agency in respect to: 

(a) effects on the efficient operation of the State highway network; 

(b) integration of land use development and transport network investment; 

and 

(c) any proposed mitigation on the State highway network to reduce the 

effects of land use developments on the efficient operation of the 

network. 

Provisions for assessing effects on the State highway network 

59. Effects on the State highway network have been addressed above.  The RPS 

provides a helpful objective and policy framework that supports: 

(a) development [which] is located and designed so that it functions in a way 

that: … 

(f) [it] is compatible with and will result in the continued safe, efficient 

and effective use of regionally significant infrastructure; 

(g) avoids adverse effects on … including regionally significant 

infrastructure, and where avoidance is impracticable, remedies or 

mitigates those effects on those resources or infrastructure;72 

(b) achiev[ing] development that does not adversely affect the efficient 

operation, use, development, appropriate upgrade, and future planning 

of strategic infrastructure and freight hubs;73 

(c) optimis[ing] use of existing infrastructure;74 

(d) ensur[ing] that an efficient and effective transport network … is … 

protected and enhanced so that it maintains and improves movement of 

                                                
71

 This would be inconsistent with Mr Clark's duty under the Code of Conduct to provide independent expert 
evidence. 
72

 Objective 5.2.1(g).  Similar provisions are provided in Policy 5.3.7. 
73

 Objective 6.2.1(10).   
74

 Objective 6.2.1(11). 
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people and goods around Greater Christchurch by … avoiding 

development that will overload strategic freight routes …;75 

(e) providing that the efficient and effective functioning of infrastructure, 

including transport corridors, is maintained, and the ability to maintain 

and upgrade that infrastructure is retained;76 and 

(f) managing the effects of land use activities on infrastructure, including 

avoiding activities that have the potential to limit the efficient and 

effective, provision, operation, maintenance or upgrade of strategic 

infrastructure and freight hubs.77 

60. It is submitted that when giving effect to these provisions the evidence and 

position of the Transport Agency as to the potential effects on the State 

highway network are highly relevant and, because of the clear policy direction 

to avoid and minimise effects, have considerable weight.  

61. This position is emphasised when applied to: 

(a) Objective 3.3.12 of the Strategic Directions decision; which provides that 

the benefits of infrastructure are to be recognised and provided for, and 

its safe, efficient, and effective development, upgrade, maintenance and 

operation is to be enabled;  

(b) Objectives 3.3.7(h) and (i) of the Strategic Decisions direction, which in 

summary promote the safe, efficient and effective provision and use of 

infrastructure;78 and 

(c) Policy 16.1.1.4 Policy 4(b) of the Industrial Proposal79, which seeks to 

avoid activities in the industrial zone with the potential to hinder or 

constrain the establishment or ongoing operation or development of 

strategic infrastructure. 

Effects on integration 

62. Mr Richards' evidence on behalf of the Crown for the Strategic Directions 

hearing emphasised the need for an integrated planning approach for the 

                                                
75

 Policy 6.3.4. 
76

 Policy 6.3.5(3). 
77

 Policy 6.3.5(5). 
78

 3.3.7 Objective Urban growth, form and design 
A well-integrated pattern of development and infrastructure, a consolidated urban form, and a high quality urban 
environment that:…(h) Improves overall accessibility and connectivity for people, transport (including opportunities 
for walking, cycling and public transport) and services; and (i) Promotes the safe, efficient and effective provision 
and use of infrastructure, including the optimisation of the use of existing infrastructure. 
79

 The version of the Industrial Proposal appended to Council’s closing legal submissions in the Stage 1 Industrial 
and Commercial hearing. 
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transport network.  Such an approach coordinates development and 

investment, such that the Transport Agency can invest in the network with 

certainty.  Mr Richards listed80 a number of undesirable outcomes if integrated 

management does not occur, including: 

(a) that capacity is exceeded faster than planned and additional investment 

is required to maintain levels of service; 

(b) that developers are likely to assume that transport network connectivity 

or mitigation measures will be provided and funded by the public; and 

(c) that unplanned developer-led development ties up public funding that 

could have been more effectively invested elsewhere.  

63. As the rebuttal evidence of Mr Clark states,81 possible future State highway 

upgrades relevant to this case are not part of the Transport Agency's current 

work programme, and therefore cannot be relied on as mitigation for the 

effects of the Proposal at this stage.  Mr Clark's rebuttal states that further 

discussions are ongoing with key stakeholders over monitoring the Western 

Corridor and consideration is given to future investment and improvement at 

the appropriate time.82 

64. The Land Transport Management Act 2003 sets out a planning and 

investment framework with which the Transport Agency must comply.  The 

Transport Agency may only approve funding for activities that are included in 

the national land transport programme,83 or regional land transport plans 

(except for in certain limited situations).84  Each project is carefully assessed 

and prioritised against competing projects (regionally and nationally) before 

funding is committed.  This process is set out in detail in the evidence of 

Mr Gregory for the Council for the Stage 1 Transport Proposal hearing.85  

65. The importance of the integration of land use development and the strategic 

transport network is emphasised in numerous objectives and policies in 

Chapters 5 and 6 of the RPS, including: 

(a) in relation to the integration of land use and regionally significant 

infrastructure … to achieve patterns and sequencing of land-use with 

                                                
80

 At paragraph 9.2 of his evidence. 
81

 At paragraph 4.3. 
82

 At paragraph 4.4. 
83

 LTMA, s 20(2)(a).  So far as they relate to RMA matters, the Panel must have regard to these plans under section 
74(2)(b)(i) of the RMA. 
84

 LTMA, s 16(3).  So far as they relate to RMA matters, the Panel must have regard to these plans under section 
74(2)(b)(i) of the RMA. 
85

 At paragraphs 3.4 and 4.9-4.16.  See http://www.chchplan.ihp.govt.nz/hearing/hearings/. 

http://www.chchplan.ihp.govt.nz/hearing/hearings/


 

BF\54850833\3 Page 17 

regionally significant infrastructure  in the wider region so that; … 

development does not result in adverse effects on the operation, use 

and development of regionally significant infrastructure …;86 

(b) [development is] enabled within Greater Christchurch through a land use 

and infrastructure framework that … (9) integrates strategic and other 

infrastructure and services with land use development;87 

(c) providing for development of greenfield priority areas … at a rate and in 

locations that meet anticipated demand and enables the efficient 

provision and use of network infrastructure;88 

(d) prioritis[ing] the planning of transport infrastructure so that it maximises 

integration with the priority areas …, while: managing network 

congestion … ;89 

(e) integration - recognition of the need for well-integrated places, 

infrastructure, movement routes and networks, spaces, land uses and 

the natural and built environment …;90 and 

(f) … integration of land use infrastructure by … ensuring that the nature, 

timing and sequencing of new development are co-ordinated with the 

development, funding, implementation and operation of transport … in 

order to: 

(a) optimise the efficient and affordable provision of both development 

and the infrastructure; 

(b) maintain or enhance the operational effectiveness, viability and 

safety of existing and planned infrastructure; 

(c) protect investment in existing and planned infrastructure; and 

(d) ensure new development does not occur until provision for 

appropriate infrastructure is in place.91 

66. The evidence of Mr Clark on the potential effects of the MAIL Proposal92 and 

on the fact that the necessary upgrades to mitigate these potential effects are 

not part of the Transport Agency's current work programme is relevant to 

                                                
86

 Objective 5.2.2(2), similar provisions are provided in Policy 5.3.2(3). 
87

 Objective 6.2.1. 
88

 Objective 6.2.2.(4). 
89

 Objective 6.2.4. 
90

 Policy 6.3.2(2); and 
91

 Policy 6.3.5(2). 
92

 Supported by Exhibit F. 
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these objectives and policies.  In particular, it reflects the concerns raised by 

Mr Richards in the Strategic Directions hearing of developers relying on the 

public to fund mitigation for the traffic effects of their land use developments.  

It is submitted that the MAIL Proposal fails to achieve integrated management 

in accordance with the objective and policy framework, especially when 

compared to the Council (and Crown) Proposal.  When determining the type of 

activities to be enabled at the MAIL site, appropriate recognition must be given 

to the Industrial greenfield zoning of the site, which locates industrial activities 

close to the airport and the State highway network. 

Mitigation of effects on the State highway network 

67. Finally, it is submitted that, due to its statutory function of managing the State 

highway network, the position of the Transport Agency on any proposed 

mitigation on the State highway network to reduce the effects of land use 

developments on the efficient operation of the network is highly relevant.  

However, in this case MAIL proposes no mitigation to reduce its potential 

effects on the State highway network (relying on potential public funding to do 

so).  Therefore, in the Crown's submission, this issue is of no further 

relevance.  

Delivery of a benefit 

68. During the last day of the hearing Judge Hassan asked93 if an asset (in this 

case the Russley Road / Memorial Avenue interchange) adversely affected by 

a development has already served its intend life (and hence provided for 

community and economic wellbeing) whether it is reasonable to stop that 

development from occurring . 

69. It is submitted that the asset on the State highway network affected most by 

the MAIL proposal is the Russley Road / Memorial Avenue interchange.  

Construction of this interchange is only just commencing (to be completed 

December 2017) but Exhibit F makes it clear that with the MAIL Proposal it will 

be at level of service F for all movements by 2026.94  In this respect Mr Clark 

responded to a question from Mr Illingsworth stating:95 

But it is difficult to see how you can further upgrade the works currently 

being put in and the construction at Memorial Avenue interchange.  The 

layout I provided with my evidence it shows up to six lanes on one 

                                                
93

 See pages 412 and 413 of the transcript of evidence.   
94

 This was acknowledged by Mr Carr under cross examination: Transcript 17 September p 347/10-15. 
95

 Transcript page 419, 20-35.   
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approach and that would be the biggest interchange I believe in 

Christchurch.  It is difficult to think how you can further upgrade that in 

respect to issues that arise.  So therein lies the problem of, as you have 

heard just half an hour ago, we haven’t yet taken into account 

unapproved development that gets heard in three or four weeks' time. 

Now, some of those developments will affect further north or further 

south along the western corridor.  They also may affect this particular 

point where it is difficult to consider further upgrades unless we totally 

bypass the western corridor. 

70. It is submitted that the level of stress placed by the MAIL Proposal on the 

State highway network is beyond that which could be expected from a network 

that has provided for community and economic wellbeing over its lifespan.  

Rather, the effects and lack of integration are exactly the types of issues which 

the relevant objective and policy framework explained above seeks to guard 

against.  It is the Crown's submission that the MAIL Proposal is not the most 

appropriate way to achieve the purpose of the RMA, and its proposed policies 

and rules are not the most appropriate way to achieve the objectives of the 

Replacement Plan,96 does not give effect to the RPS, 97 and cannot be 

considered to have particular regard to the Statement of Expectations.98  The 

Crown does not harbour the same concerns with the Council Proposal. 

 
 

DATED 23 September 2015 

  
………………………………………………. 
David Allen / Julia White 
Counsel for the Crown 

                                                
96

 Section 32 of the RMA (and to the extent relevant for any further evaluation, section 32AA of the RMA). 
97

 Section 75(3)(c) of the RMA. 
98

 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, clause 14(10(d) and Schedule 4. 


