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CLOSING LEGAL SUBMISSIONS ON BEHALF OF CHRISTCHURCH 
INTERNATIONAL AIRPORT LIMITED 

INTRODUCTION 

1 These closing submissions are provided on behalf of Christchurch 
International Airport Limited (CIAL) - submitter M11. 

2 They principally provide a response to the concerns around the 
Runway End Protection Area (REPA) raised by the GN McVicar No 1 
Trust (McVicar).  To a lesser extent they also address related issues 
that have been raised through the wider process by Christchurch 
City Council (CCC) and MAIL.   

3 In terms of summarising CIAL’s overall position it is useful to note 
that, in simple terms: 

3.1 CIAL seeks that the MAIL zone Outline Development Plan 
(ODP) and zone rules constrain land use in the part of the 
MAIL site covered by a portion of the REPA (to the extent of 
ensuring that future use is consistent with the ongoing 
presence of the Airport); 

3.2 the need for the REPA and rationale for land use controls over 
this land has been previously outlined in Mr Bonis’ and Mr 
Boswell’s evidence presented through the designations 
hearings process1 (with the appropriateness of the REPA 
being further confirmed through the Panel’s decision on the 
designation); and 

3.3 although CIAL’s designation now extends over this area for 
the purpose of providing for the requirements of the REPA,2  
the designation is not the core basis upon which CIAL is 
seeking land use controls – it is instead the need to protect 
the ‘strategic infrastructure’ that is Christchurch International 
Airport  (as is consistent with the Canterbury Regional Policy 
Statement (CRPS)).  

4 To be clear at the outset, CIAL is not opposed to rezoning and has 
no objection to the area being used for activities such as car 
parking, landscaping and stormwater management - provided that 
such use (and the outline development plan and plan provisions to 
the extent that they authorise such use) are consistent with the 
ongoing presence of the REPA.  

                                            
1  Statement of Evidence of Matt Bonis, Designation hearing, 23 January 2015, at 

[106] to [123]; Statement of Evidence of Rhys Boswell, Designation hearing, 23 
January 2015, at [99] to [125].  

2   Designations and Heritage Orders CIAL D1 Stage 1 Final Decision, 27 August 
 2015.  
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5 For completeness it is also noted that CIAL: 

5.1 has no intent to ‘uplift’ the designation or rely solely on the 
provisions that might derive through the MAIL plan change 
process;   

5.2 is not seeking the same level of controls that are included in 
the designation; and 

5.3 in specific response to the concerns raised by McVicar, CIAL 
further confirms it has no objection to purchasing the McVicar 
property at market value (on the basis set out in these 
submissions). 

6 In terms of the approach taken in these submissions, the core basis 
of CIAL’s position has already been set out in its earlier opening 
submissions and its sought relief has been clarified in the further 
evidence provided by Mr Bonis.  These submissions are therefore 
relatively brief and do not attempt to provide a point-by-point 
response to every matter raised.  They instead: 

6.1 briefly recap on the importance of Christchurch International 
Airport as strategic infrastructure; and 

6.2 clarify the assessment context for determining the MAIL plan 
provisions (i.e. the relevance of the existing ‘environment’ 
and the potential irrelevance of the ‘designation’). 

7 For matters other than the REPA, CIAL simply repeats the position 
set out in its earlier opening submissions. 

CHRISTCHURCH INTERNATIONAL AIRPORT AS STRATEGIC 
INFRASTRUCTURE 

8 The recognition of Christchurch International Airport as both 
strategic infrastructure and regionally significant infrastructure in 
the CRPS3 provides important background to rebutting the 
suggestion that no REPA-related provisions should be imposed in 
the MAIL plan change. 

9 In this context the CRPS provides for the continued safe, efficient 
and effective use of regionally significant infrastructure;4 the 
efficient and effective functioning of infrastructure;5 and it also 

                                            
3  Canterbury Regional Policy Statement 2013, Glossary and Definitions, at page 

204.  
4  Canterbury Regional Policy Statement 2013, Objective 5.2.1(2)(g) and Glossary 

and Definitions.  Regionally Significant Infrastructure includes Christchurch 
International Airport. 

5  Canterbury Regional Policy Statement 2013, Policy 6.3.5(3).  
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seeks to ensure that land use are appropriately managed - including 
avoiding activities that have the potential to limit the efficient and 
effective ‘provision, operation, maintenance or upgrade or strategic 
infrastructure and freight hubs’.6  To this extent, the Strategic 
Directions decision has already further confirmed Christchurch 
International Airport’s role as ‘strategic infrastructure’.7   

10 CIAL accordingly submits (in response to the suggestion that a 
lesser level of - or indeed no - landuse of control is justified), that it 
is critical that Christchurch International Airport is protected in the 
manner envisaged by both the CRPS and Panel’s earlier Strategic 
Directions decision.  Importantly, CIAL submits that Christchurch 
International Airport as a strategic asset exists regardless of 
whether or not CIAL’s designation is present.   

11 Turning to the specific provisions of the MAIL plan change, the CRPS 
requires that development in greenfield priority areas (such as the 
MAIL proposal) occur in accordance with outline development plans 
(ODP).8   

12 These provisions were not considered by Ms Carter (who appears 
to have no planning basis to support her preferred ‘for your 
information’ provision re the REPA on the ODP) and further - in the 
absence of a planner being called by MAIL they were not addressed 
in any evidential sense by it.  They are nevertheless very important 
and summarised below. 

13 To recap, the CRPS includes the requirement for the ODP and 
associated rules to: 

13.1 show the extent to which land is set aside from development, 
and the reasons for such protection:9 

(3)  To the extent relevant show proposed land uses 
 including: 
… 
 (h)  Land reserved or otherwise set aside from  
  development for any other reason, and the  
  reasons for its protection from development; 

13.2 show how potential adverse effects on existing or designated 
strategic infrastructure will be avoided, remedied or 
mitigated:10  

                                            
6  Canterbury Regional Policy Statement 2013, Policy 6.3.5(4) and (5).  
7  Decision 1 Strategic Directions and Strategic Outcomes (and relevant definitions), 

26 February 2015, at page 82. 
8  Canterbury Regional Policy Statement 2013, Policy 6.3.3.  
9  Canterbury Regional Policy Statement 2013, Policy 6.3.3(3)(h).  
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 (9)  Show how other potential adverse effects on and/ or from 
  nearby existing or designated strategic infrastructure  
  (including requirements for designations, or planned  
  infrastructure) will be avoided, remedied or appropriately 
  mitigated; 

and 

13.3 include any other information that is relevant (which CIAL 
submits includes the landuse implications imposed by virtue 
of the REPA):11  

(12)  Include any other information that is relevant to an 
understanding of the development and its proposed 
zoning. 

14 Against the above, the ‘principal reasons and explanation’ 
associated with Policy 6.3.3 also further states that ODPs: 

help provide certainty for the community, developers, network utility 
providers and territorial authorities and ensure that all constraints 
associated with the development of an area are investigated, 
addressed or protected at the time of the initial zoning for urban 
purposes      [Emphasis added].  

15 CIAL accordingly submits that the CRPS requires the eastern REPA 
to be identified appropriately on the ODP for the proposed MAIL site, 
and it should not just be “for information purposes”.   

16 As discussed by Mr Bonis (in response to questions from the 
Panel), this would have ideally been given effect to by expressly 
identifying the range of activities that could appropriately be 
undertaken on that part of the MAIL site subject to the REPA (rather 
than only identifying those activities – such as buildings that 
cannot):12 
 … 

MR BONIS:  
…  
 For me it comes back to the answer that I gave to Mr Winchester. If I 
was designing the ODP from the very beginning it would provide a wider 
range of activities that you could put on that particular location that 
perhaps would be more reflective of what the designation purpose is. It 
may not be car parking, there may not be a rule that I have suggested in 

                                                                                                             
10  Canterbury Regional Policy Statement 2013, Policy 6.3.3(9). 
11  Canterbury Regional Policy Statement 2013, Policy 6.3.3(12).  
12  Transcript, page 472, line 26 
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terms of a non-compliance for new buildings, it may simply be 
landscaping, well-designed stormwater and so forth. 

So there could be a range of activities that are provided there but given 
the hearing has moved on, the ODP is there, what I wanted to put 
forward was an option that could be slotted in with the existing ODP and 
made to conform and it seemed to be that the no building provision was 
the easier. It also fits with – and if you recall my designation evidence to 
this Panel – at the time there was the plan change proposal in from MAIL 
that actually identified that area as such and I advised the Panel that it is 
not going to be fatal in the land use because that is essentially what they 
are already suggesting. 

… 

17 Unfortunately, (particularly given the absence of a planner being 
called by MAIL or any witnesses being called by McVicar) it was not 
possible to fully test the range of activities that might able to be 
undertaken on that part of the MAIL site affected by the REPA.  In 
that context it is respectfully submitted that Mr Bonis’ suggested 
relief (as set out in his supplementary statement) is the most 
appropriate currently before the Panel. 

18 As a final matter, and with regard to the wider Part II framework 
that applies to the Panel’s decision making process, it is also useful 
to emphasise what the REPA is ultimately intended to protect.  In 
this regard the REPA is not just about ‘Christchurch International 
Airport’ – instead, as was confirmed by Mr Bonis through 
questioning its primary purpose is health and safety: 

JUDGE HASSAN: Mr Bonis, just following up on that a bit further, just 
 working out some issues, because I was not part of the hearing 
 on the REPA. If you are to tell me succinctly what is the section 5 
 purpose of the REPA in terms of social, economic and cultural 
 wellbeing, health 40 and safety, people and communities, what is 
 it? 

 MR BONIS: It is first and foremost health and safety and, secondly, it is 
  economic in terms of the purpose of the airport and its ability to 
  undertake its operations in a sustainable manner. 

19 Overall, CIAL submits that failing to provide properly for the REPA in 
the MAIL plan provisions (being both the rules and ODP) is a failure 
to give effect to the CRPS and would also be inconsistent with Part 
II.    
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RELEVANCE OF THE ‘ENVIRONMENT’ AND THE DESIGNATION 

20 In simple terms it is CIAL’s submission that it is incumbent upon the 
Hearing Panel to appropriately recognise the effect of, and presence 
of, activities both on the MAIL site and in adjoining zones, that 
includes: 

20.1 the presence of Christchurch International Airport (including 
ongoing aviation related activity that, in the context of Part 
II, poses a potential risk to health and safety in adjoining 
zones); 

20.2 the Special Purpose Airport Zone (SPAZ) (which encourages 
and permits the aviation related activity associated with the 
above which would be undermined by the absence of REPA at 
the end of its runways); and 

20.3 the activities authorised by the designation roll over (with 
modification), which has now been approved by the hearing 
panel and formalises a ‘REPA’ across the south western corner 
of the MAIL site (noting that in this context the focus is on the 
activity authorised and already occurring under the 
designation rather than the designation in itself). 

21 Against the above, Counsel for McVicar has focused on the 
designation regime and submitted that it operates as a separate 
code to the zoning of the MAIL site.  The position put is that there is 
no need for landuse controls as the underlying zoning is ‘overridden’ 
by the CIAL designation as long as it remains in place.13  Counsel for 
McVicar then further submits that designations are not a relevant 
consideration when determining the underlying zoning.14   

22 With respect, this misses the fundamental point outlined in CIAL’s 
opening legal submissions which was that if the CIAL designation 
were to be lifted, the strategic asset (the Airport) would continue to 
exist and operate.  This was confirmed by Ms Carter during cross 
examination.  In simple terms, the runways and other infrastructure 
are well established and physically present on the land – such that 
health and safety concerns that the REPA seeks to address would 
remain relevant, and REPA protection would remain necessary 
regardless of whether or not CIAL’s designation was lifted.   

23 CIAL accordingly submits that the underlying zoning must reflect the 
physical infrastructure present on the land adjoining the MAIL site 
(and the REPA associated with that infrastructure which overlaps 

                                            
13  Closing legal submissions for GN McVicar No 1 Trust, 23 September 2015, at [68].  
14  Closing legal submissions for GN McVicar No 1 Trust, 23 September 2015, at [18] 

to [38].  
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with the MAIL site).  This should include rules relevant to this 
constraint, which need to reflect the physical existence of the 
Airport infrastructure itself (and not CIAL’s designation per se – 
although of course in a practical sense the designation can be taken 
as ‘evidence’ of the activities that are authorised to be, and which 
are currently, undertaken).  

24 In terms of the legal framework, CIAL in fact agrees with the 
starting point put by Counsel for McVicar that the designation in 
itself is of limited relevance to the determination of the MAIL plan 
provisions.  This consistent with Rennie & Ors v Manukau City 
Council & Ors,15 and in that regard it is useful to note that there are 
effectively two situations that will be faced by a decision maker: 

24.1 where a designation exists but the works relating to it have 
not occurred.  Rennie stipulates that the most appropriate 
zoning should be considered assuming the designation has 
been uplifted (at page 702, line 43): 

… The general proposition was, however, stated that in zoning 
land which is designated for proposed works the zoning must be 
on the assumption that the designation does not exist.  The 
question is: Remove the designation and what is the appropriate 
designation for the subject land? 

and 

24.2 where a designation exists and the physical works have been 
given effect to (i.e. the CIAL/MAIL situation).  In that 
circumstance Rennie still advocates for the same approach as 
to the “question” and the designation.  However, the 
Supreme (High) Court holds that the decision maker is 
mandated to have regard to the “physical existence” of the 
work authorised by the designation (at page 703, line 21): 

[with reference to an earlier case Hume]  There seems to be a 
suggestion in the report that the board not only disregarded the 
designation of the subject land, which is obviously correct, but 
may also have ignored the physical existence of the motorway so 
far built as a relevant feature of the city of Wellington.  If this was 
done (and one cannot be sure from the report) then in my view it 
would be erroneous.  In so far as the “far advanced” portions of 
the structure may have been completed and carrying traffic they 
were criteria affecting the Terrace and highly relevant to its 
current character and land usage and should have been given 
weight in assessing underlying zoning. 

                                            
15  [1974] 1 NZLR 699, Speight J 
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In the present case it is correct to say that in determining the 
underlying zoning of areas B and C, the board should act as if 
there was no designation on them.  It is incorrect to say (as the 
question posed clearly demonstrated was said) that the existence 
of the Auckland International Airport should be disregarded in 
determining the underlying zoning of the adjacent lands, areas B 
and C. 

25 The need to consider the “physical work” present on the land is 
entirely consistent with the now long line of cases concerning the 
“environment”.16  To this extent, Counsel for McVicar seems to 
accept that the “environment” includes the ongoing existence of 
Christchurch International Airport (which CIAL agrees with) but then 
Counsel goes on to suggest that weight should be placed on the 
more ‘general’ CRPS provisions that give effect to business land and 
urban form within the greenfield priority areas in greater 
Christchurch.   

26 With respect, it is submitted that the main focus should be on not 
only the existence of Christchurch International Airport but also the 
specific provisions that relate to strategic infrastructure and the 
recognition of the same in outline development plans (rather than 
general provisions that relate to greenfield priority areas across 
greater Christchurch). 

27 For completeness, it is also noted that CIAL (as should be readily 
apparent from Mr Bonis’ evidence) that it is simply not intended 
that the MAIL plan provisions ‘parrot’ the conditions of the 
designation.  As Mr Bonis confirmed on cross examination: 

MS DAWSON: And the other alternative of replicating the REPA controls, 
 in the Industrial Park zone say, I think you have said that that is 
 not  necessary, well, an alternative somewhere between that 
 could be achieved. In other words the safety aspects that are 
 achieved through those controls can continue to be achieved 
 through the designation? 

MR BONIS: Yes, I gave quite a bit of thought to this last night after 
 listening  to your questioning to Ms Appleyard, and the issue is 
 how do you provide for a similar level of control that spreads that 
 burden equally but also means that the airport still sees some 
 benefit in having that designation in train and therefore giving the 
 landowner an opportunity to seek recompense, you know, 
 through that particular process. 

                                            
16 For example: Queenstown Lakes DC v Hawthorn [2006] NZRMA 424, CA; Shotover 
Park Ltd v Queenstown Lakes District Council [2013] NZHC 1712, Fogarty J; Milford 
Centre Limited v Auckland Council [2014] NZEnvC 23, Smith J; Royal Forest and Bird 
Protection Society of New Zealand Inc v Buller District Council [2013] NZHC 1324, 
Fogarty J 
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 So simply just duplicating the controls obviously provides far too 
 much weight back to the airport to uplift the designation and so 
 forth and that was what the independent decision maker Milligan 
 looked at when he was looking at PC16, and I agree and I 
 acknowledge that. So it is within that spectrum of doing nothing 
 to fully replicating the REPA provisions which effectively look at 
 taking away one of the mechanisms for dealing with the 
 imposition of that regulation. 

 So what I have tried to settle on is something in the middle, it 
 means the designation still has a purpose, it still needs to sit 
 there and there is still that avenue by which that landowner can 
 look at the 105 process if they need to. 

28 Ultimately the issue is again the extent to which the MAIL plan 
change includes provisions that enable “people and communities to 
provide for their social, economic, and cultural well-being and for 
their health and safety”.  It has been the case for CIAL that 
recognising the REPA is necessary for that outcome to be achieved. 

PURCHASE OF MCVICAR LAND 

29 Given the position put (i.e. that CIAL is not intended to uplift the 
designation and, in any event is not seeking to ‘parrot’ the 
provisions of the designation), a discussion of section 185 and the 
ability of CIAL to potentially deprive a landowner of ‘redress’ should 
be irrelevant. 

30 However, for absolute certainty it is noted that CIAL has, despite the 
position put, offered to purchase the land owned by the McVicar at 
current value 

31 A letter to this effect from CIAL to the McVicar Trust is attached to 
these submissions as Annexure A.  

32 Accordingly, there should be no concerns as to the extent to which 
CIAL’s requested relief might undermine the McVicar’s access to the 
remedies that flow from the designation.  The equivalent has 
effectively already been offered to McVicar.   

CONCLUSION 

33 CIAL submits that the rules and ODP for the MAIL site should, as a 
matter of integrated planning and in order to ensure it is properly 
giving effect to the CRPS, reflect the presence of the REPA land use 
restrictions.    

34 In terms of evidence presented, Mr Bonis has stated that in his 
opinion a non-complying activity rule imposing a restriction only to 
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buildings may appropriately reflect the REPA protection provided by 
CIAL’s designation without duplicating it.17  In that respect, CIAL 
accepts that a prohibited activity rule may not be necessary in the 
specific context of the MAIL proposal, and a non-complying rule 
would adequately address CIAL’s concerns.   

35 As a final matter it is worth noting that had the MAIL hearing 
occurred before the designation hearing, the relief sought by CIAL 
would be no different.  The Airport represents an existing piece of 
strategic infrastructure.  Land use controls are required on adjoining 
land in order to ensure that the Airport is able to operate safely, 
efficiently and effectively.  While CIAL has sought protection via the 
designation process, this does not mean that the relevant 
underlying zone rules should - or can - ignore the presence of this 
strategic infrastructure.  

Dated:  30 September 2015 

 

_______________________________ 
JM Appleyard / BG Williams 
Counsel for Christchurch International Airport Limited 

                                            
17  Private Plan Change: MAIL (stage 2) transcript, 18 September 2015, at page 462, 

lines 40 – 46.  
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Annexure A 



41 CHRISTCHU 	
,

RCH 

AIRPORT, 
bringing the world  South 

24 September 2015 
Pru Steven QC 
PO Box 9344 
Christchurch 8149 
By email - pru@prusteven.co.nz  

GN MCVICAR 

PO Box 14001 
Christchurch 8544 

New Zealand 
Telephone 1+64 3) 358 5029 

Facsimile (+64 3) 353 7730 

christchurchairport.co.nz  

1 	We have received a copy of the legal submissions of GN McVicar Trust in 
respect of the MAIL Plan Change. In particular at paragraphs 77-89 you 
express concern that the imposition of REPA rules could deprive your client of 
remedies of acquisition and compensation under either the Resource 
Management Act 1991 or the Public Works Act 1981. 

2 	Section 185 of the RMA enables your client to seek an order from the Court 
that Christchurch International Airport Limited (CIAL) acquires the land where 
your client has tried but been unable to sell the land at the market value the 
land would have had if it had not been subject to the designation. 

3 	Section 185(7) provides details of how the land would be valued, namely to 
assess value as if the designation had not been created. 

4 	At the PC16 hearing and the Designation Chapter hearing relating to the 
Replacement District Plan CIAL confirmed that it is prepared to purchase your 
client's property at current market value without requiring your client to seek 
an order or demonstrate that a sale at market value has not been able to be 
achieved. CIAL repeated that offer through counsel at the MAIL hearing. 

5 	. As you were not present at the MAIL hearing the purpose of this letter is to 
confirm in writing that: 

(a) 	CIAL is prepared to purchase your client's property (being the land and 
buildings and the stove, fixed floor coverings, blinds, curtains, drapes 
and light fittings in the house) with the purchase price being the market 
value of the property at the time of purchase determined on the basis 
that the property has a Rural 5 zoning and ignoring any REPA constraints 
and the following terms applying: 

(i) the market value would be the average of market valuations 
prepared by two independent registered valuers one appointed by 
your client and one appointed by CIAL. If the lower valuation is 
less than 90% of the higher valuation then a third market 
valuation would be obtained at CIAL's cost from an independent 
registered valuer appointed by the President of the New Zealand 
Law Society and the market value shall be the average of the 
three market valuations; 

(ii) the settlement date would be the 20th  working day after the 
purchase price is determined; 



your client would make good in a good and workmanlike manner 
any damage to the property caused by the removal of anything 
not included in the sale and otherwise leave the property on 
settlement in the condition when the property was inspected by 
the valuers providing the market valuations; and 

the terms of sale would otherwise be the general terms of the 
Agreement for sale and purchase of real estate approved by the 
Real Estate Institute of New Zealand Inc and the Auckland District 
Law Society Inc (ninth edition 2012(2)).; 

(b) to assist your client's consideration of this proposal CIAL has obtained a 
valuation of the property (albeit the interior of the house is not able to 
be inspected) on the basis that it is a rural/residential lifestyle block with 
a substantial dwelling with a Rural 5 zoning. That valuation is 
$1,400,000 inclusive of GST; 

(c) this offer would continue to apply even if the land subsequently has REPA 
rules imposed on it through the MAIL plan change process. This is to 
deal with your concern that CIAL could lift the designation and the 
current value of the property would be impacted by REPA rules; and 

(d) the offer would continue while your client retains ownership of the 
property and could be exercised at any time during that period by notice 
in writing to CIAL. 

Yours faithfully 

Rhys Boswell 

General Manager Strategy and Sustainability 
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