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May it please the Hearing Panel: 

 

1 This memorandum is filed by the Commodore Airport Hotel Limited 

(Commodore), seeking a minor change to Decision 24 (the MAIL decision), 

as a result of a rule contained in the recently decided Decision 28 

(Subdivision, Development and Earthworks) Stage 2.  

2 The Commodore was not a submitter on the subdivision chapter, however it 

was a submitter on the MAIL Private Plan change, and Decision 28 impacts 

the interpretation of Decision 24 (the MAIL decision), issued by the Panel on 

14 June 2016.  

Background 

3 The Commodore was a submitter on the MAIL private plan change, as that 

proposal affected land right on the Commodore boundary, and would have a 

major effect on how the Commodore business could operate.  

4 One of the concerns raised in the evidence presented for the Commodore 

was access to the Commodore site from the MAIL site.  

5 This was addressed in the evidence of Mr Tony Penny for the Commodore, 

where he said
1
: 

However I note that a road link has been added to the Outline Development 

Plan (ODP) to provide access from the main access road for the MAIL site to 

the Commodore’s residential property. It may be necessary to provide some 

rules within the replacement plan that require this link to be provided in a 

timely manner to facilitate development of an access to the Commodore site 

at an early stage of the MAIL development. It is suggested that any 

subdivision consent should include all of the road reserves indicated on the 

ODP or as a minimum, should include the main access road and the access 

to the Commodore site such that access to the Commodore site is facilitated.  

6 The requirement for this road to be included at the subdivision stage is not 

rebutted in the evidence of Mr Andy Carr. Therefore, there is no 

disagreement on the evidence that it is important that a road be provided to 

the Commodore boundary. MAIL did not oppose the addition to the ODP of 

                                                      

1
 at paragraph 18 of his evidence in chief dated 9 September 2015 
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the road, and all parties proceeded on the basis that the ODP would have to 

be complied with.   

7 The Commodore considered it was entitled to rely on the ODP, as the 

definition of Key Structuring Elements is:  

“the existing or proposed above ground infrastructure, such as 

stormwater ponds, roads and reserves, that contribute to the layout 

of new urban areas”.   

8 Under this definition, the Commodore was reasonable to rely on the fact that 

the Local Road linking to its site would have to be established.  

9 The Commodore does not consider that the above definition should be 

further narrowed in relation to the MAIL site.  

Contested wording 

10 Rule 8.3.2.1 C5 (Rule C5) sets the following as a controlled activity under the 

decision version: 

Subdivision in any area subject to an outline development plan, 

except as otherwise specified in Rules 8.3.2.1, 8.3.2.2, 8.3.2.3 or 

8.3.2.4.  

11 The relevant activity specific standard then states: 

ii. In relation to any outline development plan contained in Chapters 

15 or 16, compliance is only required with the key structuring 

elements for that outline development plan area as described in the 

relevant chapter.  

12 There are only three elements of the outline development plan area which 

are identified as ‘key structuring elements’ (in the activity specific standards 

of P1 in Rule 16.4.7.1.1): 

i. “Road access point – controlled intersection” locations; 

ii. “Collector Road” location; 
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iii. Provision of a “left in, left out only” access configuration at the 

western access to Memorial Avenue. “Shall comply with” in respect to 

clause iii. means that the activity and/or its site layout shall not 

compromise the provision of a left-in, left out only access.  

13 As the Commodore understands it, Rule C5 essentially reduces the 

requirements of the MAIL outline development plan to those three aspects 

outlined above. There is no requirement for MAIL to develop the local roads – 

in particular the local road linking the Commodore site to the Collector Road. 

Nor is there any requirement for the Open Space areas marked on the outline 

development plan to be developed. In the Commodore’s view, MAIL are 

unlikely to develop the road linking to the Commodore site, unless required to 

do so by the planning provisions.  

14 The Commodore considers that the wording of Rule C5 undermines the MAIL 

site ODP.  The purpose of an outline development plan, according to the 

proposed definition, is to identify, in a general manner, key features and 

constraints for the development of the land to which it applies.  

Changes sought to decision 

15 Although it is Decision 28 that is currently open for comment and minor 

changes, the Commodore considers that it would be most appropriate if a 

change was made to the MAIL decision, rather than the Subdivision Stage 2 

decision. This is a matter specific to the MAIL site, and so to change wording 

in the Subdivision chapter could have wider effects (on other industrial or 

commercial zones) than is anticipated by this memorandum. It is cleaner to 

change only the MAIL site –specific rules. The scope of the Panel to make 

this change is outlined further below.  

16 The Commodore considers the easiest way to clarify the issue is to include 

the following as a key structuring element within Rule 16.4.7.1.1 (P1): 

iv. The ‘Local Road’ linking the Collector Road to the boundary of 

the Guest Accommodation Zone.    

17 The Commodore considers this addition to be in accordance with the theme 

of the three existing key structuring elements – all of which concern access to 

and from the site.  
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Ability of Panel to direct minor changes 

18 The power of the Panel to make minor changes is set out under clause 16 of 

Schedule 3 of the Order in Council. It has also been the subject of 

memorandums of counsel
2
 and a decision of the Panel

3
.  

19 In brief, the Panel have the ability to make “minor” changes to previous 

decisions. What is meant by “minor” is guided by the decision of the 

Environment Court in Re an application by the Christchurch City Council
4
. 

That case determined that a change could be made, as long as it was not 

prejudicial to any parties – it had to be neutral.  

20 Changes can be made to the decision up until it becomes operative. The 

Commodore understands that the MAIL decision has been appealed, and is 

not yet operative. Therefore, the change sought is within the scope of the 

Panel.  

21 The Commodore considers that the proposed addition to the MAIL decision 

(which is not yet operative) will be neutral, as it was understood by all parties 

at the hearing that the ODP was to be complied with. The change to the rule 

is minor, and is to update the decision to reflect what the parties had agreed 

to at the hearing.  

 

 

 

Ewan Chapman / Jamie Robinson 

Counsel for the Commodore 

                                                      

2
 See for example the Christchurch City Council memorandum seeking corrections to 

Decision 24 (18.7.2016). 
3
 Decision 9 – Temporary Activities 6A, 6B, 6C.  

4
 (1996) 2 ELRNZ 431 (EnvC) 


