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1. INTRODUCTION 

1.1 These closing submissions are presented on behalf of Andrew Centre 

Limited and Avon Hotel Limited (together, the "Submitters") in 

relation to Memorial Avenue Investments Limited's ("MAIL") Private 

Plan Change Request ("Proposal"). 

1.2 The Submitters do not oppose the establishment of MAIL's site as an 

industrial park.  Their concern is with the three components of 

additional enablement that MAIL is seeking on top of the Industrial 

Park zoning.  Those are: 

(a) retail activity;  

(b) office activity; and  

(c) guest accommodation.   

1.3 Each of these components has significant implications in terms of the 

recovery and strengthening of the Central City.  

1.4 The Hearings Panel is no doubt critically aware of the higher-order 

framework against which it must assess the Proposed Christchurch 

Replacement District Plan ("Proposed Plan"), and for present 

purposes the MAIL Proposal.  This includes the Land Use Recovery 

Plan, the Canterbury Regional Policy Statement ("CRPS") and flowing 

from those documents the objectives and policies of the Strategic 

Directions and Commercial and Industrial Proposals of the Proposed 

Plan.1 

1.5 In our submission the additional activities sought in the MAIL Proposal 

are entirely inconsistent with this high-order direction.  In that regard, 

the Submitters share the concerns of the Council and the Crown. 
 
1  Refer to the Panel's decision on the Strategic Directions Proposal, in particular from 

[39]; primary evidence of Mr Stevenson on the Commercial and Industrial Proposals, 
13 April 2015; primary evidence of Ms Whyte, Mr Phillips, Mr Bonis on the 
Commercial and Industrial Proposals, 24 April 2015; primary evidence of Ms Carter 
on the MAIL Proposal, 26 August 2015, in particular at 1.13 and sections 6 and 7; 
primary evidence of Mr Willis, Ms Whyte, Mr Phillips and Mr Bonis on the MAIL 
Proposal, 3 September 2015. 
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1.6 The Submitters also have concerns with the level of office enablement 

and guest accommodation supported by the Council. 

Evidence  

1.7 The Submitters have called evidence from Mr Phillips, senior planner 

and Director of Novo Group Limited.  Mr Phillips' evidence sets out the 

planning context and provides the planning rationale for the 

Submitters' position on both MAIL's and the Council's versions of the 

Proposal. 

1.8 MAIL has provided no planning evidence to support the Proposal, nor 

has it prepared a section 32AA analysis of its most recent iteration of 

the Proposal.  Because of that, it was specifically requested to cover 

the planning and policy framework in detail in its closing submissions.   

1.9 In our submission a belated assessment in closing legal submissions 

is no substitute for independent expert analysis by an experienced 

resource management planner, such as Ms Carter, Mr Willis, Ms 

Whyte, Mr Phillips or Mr Bonis.  The Panel has the benefit of 

statements of evidence from these independent experts, all of which 

provide a consistent interpretation of the applicable provisions. 

1.10 By contrast, it is clear that the MAIL Proposal has been put forward 

without expert planning input.  This was confirmed by Mr Pocock 

under questioning.2 

Trade competition 

1.11 Before addressing the principal issues, there is one preliminary matter 

to respond to. 

1.12 The opening submissions for MAIL make the blunt contention that the 

Submitters are trade competitors.  This is not accepted.  MAIL has 

provided no evidence to support this allegation.  In fact, as stated in 

their primary submissions, the Submitters own bare sites in the 

Central City.  There are no current plans for the development of those 

sites.   

 
2  Transcript of proceedings, 16 September 2015, at page 189. 
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1.13 On this issue, the High Court's findings in Queenstown Central are on 

point.3  In that case, the Court clearly distinguished property owners 

from parties that were "directly active" as, for example, competing 

retailers.4  It stated that:5  

Property developers develop property with an eye to the 
market for that property. That does not make them participants 
in the trade of the use to which the property is likely to be put.  
There is nothing in Part 11A of the RMA to suggest such an 
extended definition. 

Keeping in mind the overall policy of the RMA to allow all-
comers to participate, there is no justification for extending the 
phrase "trade competitors" to property developers competing 
for the best use of land. 

1.14 On this basis, MAIL's allegation can therefore be dismissed. 

2. RETAIL ACTIVITY 

2.1 On top of what is provided in the base Industrial Park zoning,6 MAIL 

seeks 7,500m2 of retail floorspace as a permitted activity (in stages as 

at 2018 and 2020) and 4,200m2 for a supermarket as a restricted 

discretionary activity.   

2.2 The overwhelming weight of evidence is that such enablement is 

inappropriate. 

2.3 The economic evidence confirms that: 

(a) The higher-order documents send a clear directive as to 

where retail development and activity is to occur, that is, in 

the Central City and in existing and planned centres.7  At the 

hearing, Mr Colegrave acknowledged that retail is actively 

discouraged from industrial land.  Mr Heath also confirmed 

 
3  Queenstown Central Limited v Queenstown Lakes District Council [2013] NZHC 815. 
4  Queenstown Central Limited v Queenstown Lakes District Council [2013] NZHC 815 

at [157]. 
5  Queenstown Central Limited v Queenstown Lakes District Council [2013] NZHC 815 

at [157] - [158]. 
6  Which includes as permitted activities - industrial, warehousing and distribution, high 

technology industry, service, ancillary retail (up to 250m2 or 25% GFA of all buildings 
on the same site), food and beverage outlet, service station, commercial services, 
ancillary office (up to 500m2 or 30% GFA of all buildings on the same site), public 
transport facility, emergency service facilities, gymnasium, pre-school, parking lots 
and parking buildings and a community corrections facility. 

7  Primary evidence of Mr Heath, at 5.5. 
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his view that the MAIL Proposal is at odds with, and would 

undermine, this direction.8 

(b) Retail capacity is already well distributed around 

Christchurch's centres network.9  In particular, the localised 

market surrounding the MAIL site is well serviced by retail 

centres and convenience retail activity.10  At the hearing, Mr 

Heath confirmed that the MAIL land does not need to be 

developed to address demand.11  

(c) The MAIL Proposal would duplicate existing resources, divert 

spending and likely generate distributional impacts on the 

existing centres network.12  In response to a question from 

Panel Member Dawson, Mr Heath confirmed that the MAIL 

Proposal has no immediate catchment, so would rely on 

redistribution from other centres.13   

(d) Mr Heath's evidence is clear that these distributional effects 

are particularly pertinent for the nearby Avonhead centre.  

Ultimately, the Proposal could see the decline or demise of 

Avonhead as a centre.14 

2.4 Similarly all of the planning evidence is unanimous that it is not 

appropriate to enable retail activity on the site: 

(a) Ms Carter states that providing additional retail beyond what 

is required to meet the needs of the surrounding community 

is not consistent with the purpose of the RMA, and may lead 

to the inefficient use of physical resources and not support 

the role of centres as focal points.15  

 
8  Primary evidence of Mr Heath, at 8.12; Transcript of proceedings, 16 September 

2015, at page 8.  Ms Carter also confirmed her agreement on this point at the hearing: 
Transcript of proceedings, 16 September 2015, at page 159. 

9  Primary evidence of Mr Heath, at 5.3. 
10  Primary evidence of Mr Heath, at 8.8. 
11  Transcript of proceedings, 16 September 2015, at page 8. 
12  Rebuttal evidence of Mr Heath, at 3.14 and 4.3. 
13  Transcript of proceedings, 16 September 2015, at pages 12 - 13. 
14  Primary evidence of Mr Heath, at 9.1; transcript of proceedings, 16 September 2015, 

at pages 15 - 16. 
15  Primary evidence of Ms Carter, at 10.5.  In this respect, she also referred to and relied 

on the evidence of Mr Stevenson and Mr Heath for the Stage One Commercial and 
Industrial Proposals, which similarly did not support additional retail being 
accommodated in industrial areas and outside of centres: primary evidence of Ms 
Carter, at 10.6 and 10.7. 
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(b) Ms Whyte considers that the retail enablement sought by 

MAIL results in tension with the objectives and policies of the 

Commercial and Industrial Proposals, particularly in terms of 

the strategic role of identified centres.16  More broadly, she 

also expressed her concerns with the combined or 

cumulative effects of the activities sought to be enabled by 

MAIL, which Mr Phillips also shares.17 

(c) Messrs Phillips and Bonis similarly consider the extent of 

retail activity sought by MAIL to be incongruous with the 

relevant objectives and policies of the Proposed Plan and 

with the higher-order direction.18  In particular, Mr Phillips 

states that the extent of permitted retail activity sought by 

MAIL would create, in effect, a largely neighbourhood centre, 

yet the Proposal and the site do not have the characteristics 

of a centre at all.19 

(d) As indicated above, MAIL has not provided planning 

evidence to support its position. 

3. OFFICE ACTIVITY 

3.1 The MAIL Proposal seeks 15,000m2 of office enablement.  No other 

party supports such a level of office activity on the site.20 

3.2 The most that any of the planning witnesses can support is 5,000m2.  

However, the evidence illustrates significant difficulties with even that 

level of enablement. 

3.3 Such office enablement lacks economic support: 

(a) Mr Osborne's evidence is clear that even 5,000m2 of office 

activity has the potential to limit the effectiveness and overall 

benefits of the Proposed Plan's (and higher-order) objectives 

 
16  Primary evidence of Ms Whyte, at 5.6 and 5.33. 
17  Primary evidence of Ms Whyte, at 5.10 - 5.12; rebuttal evidence of Mr Phillips, at 

section 3. 
18  Primary evidence of Mr Bonis, at 58. 
19  Primary evidence of Mr Phillips, at 4.2. 
20  This was confirmed by Ms Carter at the hearing: transcript of proceedings, 16 

September 2015, at page 160. 
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of consolidating commercial activity within the CBD and 

existing centres.21  It is vital for Christchurch to be able to 

benefit from the agglomeration, infrastructure efficiencies and 

accessibility that such consolidation offers, and to allow the 

struggling CBD to recover and strengthen.22 

(b) The level of office activity sought by MAIL would make it one 

of the 10 largest commercial centres in Christchurch by 

commercial office size.23  Mr Osborne considers that this 

would be likely to have a significant impact on the distribution 

of commercial space and impact not only on existing centres 

but also on the CBD and its recovery.24   

(c) Over 40% of commercial office space consented across 

Christchurch from 2000 to 2010 was consented within 

industrial zones, and this has increased to over 60% following 

the earthquakes.25  Mr Osborne expresses strong concern 

that providing a precedent for office activity such as that 

proposed for the MAIL site would result in the continued 

decentralisation of commercial activity and would have 

significant economic impacts.26   

(d) During the hearing Mr Osborne confirmed that it is not just 

"A" grade, but also lower "B" and "C" grade office activity that 

needs to be attracted into the CBD, and that this is already a 

significant hurdle for the market to overcome.27 

(e) Mr Winder conceded under cross examination that he had 

undertaken no demand analysis in relation to the first two 

categories of office outlined in his paragraph 4.2 (aviation-

related and rural businesses), and further conceded that he 

had not done any survey work to establish that the third 

category of office outlined in his paragraph 4.2 (businesses 

 
21  Primary evidence of Mr Osborne, at 7.5. 
22  Primary evidence of Mr Osborne, at 6.7 and 7.5. 
23  Primary evidence of Mr Osborne, at 6.2. 
24  Primary evidence of Mr Osborne, at 6.2. 
25  Primary evidence of Mr Osborne, at 4.6; rebuttal evidence of Mr Osborne, at 3.22; 

transcript of proceedings, 16 September 2015, at page 22. 
26  Rebuttal evidence of Mr Osborne, at 3.22. 
27  Transcript of proceedings, 16 September 2015, at pages 30 - 31. 
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requiring less than 400m2) would not otherwise locate in the 

Central City.  This was reinforced by the questioning by Panel 

Member Dawson.28 

(f) Mr Osborne also confirmed that local provision for 

commercial office supply is sufficient, with an additional 

40,000m2 of commercial office floorspace being supplied in 

the surrounding area over the past four years.29  More 

broadly, the economic experts (except Mr Colegrave for 

MAIL) agree that the Proposed Plan provides more than 

enough office capacity without MAIL's proposal to cater for 

the growth anticipated over the life of the Plan.30 

3.4 At the hearing, Ms Carter conceded that her position in relation to the 

5,000m2 office enablement did not have support from the economic 

evidence.31  Under questioning, Ms Carter also seemed to place 

weight on a "consistency" justification, applying the same level of 

office activity enabled at Tait and Awatea.32  That approach does not 

withstand scrutiny. 

3.5 When questioned by Panel Member Dawson, Ms Carter emphasised 

that economic evidence must be taken into account in considering 

whether to provide for any additional Industrial Park zones (beyond 

Tait, Awatea and Memorial Avenue).33  Yet Ms Carter has departed 

from her own guidance by disagreeing with the evidence of Mr 

Osborne in respect of the MAIL Proposal.  Her position is 

irreconcilable.  In our submission, the economic evidence of Mr 

Osborne is clear and should be preferred. 

3.6 The proposed level of office enablement also lacks policy support: 

(a) As stated in the Council's opening submissions, the starting 

point for assessing the appropriate quantum of both office 

and retail activity is the higher-order directions and the 

 
28  Transcript of proceedings, 17 September 2015. 
29  Primary evidence of Mr Osborne, at 6.9. 
30  Retail economic joint statement, 10 August 2015, at 24; transcript of proceedings, 16 

September 2015, at page 35. 
31  Transcript of proceedings, 16 September 2015, at page 160. 
32  Transcript of proceedings, 16 September 2015, at page 161. 
33  Transcript of proceedings, 16 September 2015, at pages 165 - 166. 
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Proposed Plan's centres-based approach.34  The enablement 

of 15,000m2, or even 5,000m2, of office activity is inconsistent 

with the relevant Objectives 6.2.6 and 6.3.6 of the CRPS; 

Objective 3.3.7(e) of the Strategic Directions Proposal; and 

Objectives 1, 2 and 3 and Policies 1, 4 and 7 of the 

Commercial Proposal.35 

(b) Importantly, the level of office enablement is also inconsistent 

with Policies 3(a)(iii), 4(c) and 5 of the Industrial Proposal.36  

The lack of policy support in this respect was conceded by 

Ms Carter at the hearing.37  In particular, Ms Carter confirmed 

to Panel Member Dawson that the MAIL Proposal would not, 

as Policy 3(a)(iii) intends, be primarily for industrial activities, 

because of the range of exceptions in the base Industrial 

Park zoning and the cumulative effects of the additional 

activities that MAIL seeks to be enabled.38  Furthermore, 

Policies 4(c) and 5 use "avoid" language.  The Supreme 

Court in New Zealand King Salmon was clear as to the 

meaning of "avoid".39  The Court's interpretation applies 

equally here: 

(i) The use of industrial zones for non-industrial 

activities that could adversely affect the strategic role 

of centres must be avoided (Policy 4(c)).  The 

potential impacts of the MAIL Proposal in this 

respect are discussed above. 

(ii) Office development in industrial areas, other than 

where it is ancillary to permitted or consented 

activities or is a secondary component to a high 

technology industrial activity, must be avoided 

(Policy 5).  The purpose of Policy 5 is clear from Mr 

Stevenson's evidence on the Commercial and 

Industrial Proposals in Stage One of the Proposed 
 
34  Opening Legal Submissions for the Council, 16 September 2015, at 3.8. 
35  Primary evidence of Mr Phillips, at 4.2. 
36  Primary evidence of Mr Phillips, at 5.9. 
37  Transcript of proceedings, 16 September 2015, at page 161. 
38  Transcript of proceedings, 16 September 2015, at page 168. 
39  Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] 

NZSC 38, at [96]. 
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Plan.  It seeks to recognise that the nature of 

industrial processes in high technology based 

companies may require offices rather than industrial 

buildings or warehousing, while avoiding an open 

door for office development in the Industrial Park 

zone.40  This interpretation was confirmed by Ms 

Carter at the hearing.41 

3.7 Ms Carter and Ms Whyte suggested that the policy framework could 

be changed to provide policy support for the rule enabling 5,000m2 of 

office activity.  In our submission that is the tail wagging the dog. 

3.8 The policy framework, as established during Stage One, is more 

appropriately implemented by removing the specific enablement of 

additional office activity.  As Mr Phillips explained, if the 5,000m2 were 

not allowed, offices ancillary to permitted activities (for example, 

offices associated with high technology industrial activity) would still 

be permitted.  Beyond this, offices would require resource consent as 

discretionary activities, which would allow for their proper assessment 

against all relevant provisions (including Policy 5).42   

3.9 Accordingly, the Submitters seek that additional office activity (beyond 

offices that are ancillary to permitted or consented activities) is not 

enabled as a permitted activity. Rather, it should be subject to a 

discretionary activity process. 

4. GUEST ACCOMMODATION 

4.1 MAIL seeks that 200 beds are provided for as a permitted activity on 

the site.  This is supported by the Council. 

4.2 The implications of the level of retail and office activity sought by MAIL 

on the recovery of the Central City have been the subject of extensive 

and thorough economic assessment, including by the Council's 

witnesses.43  

 
40  Primary evidence of Mr Stevenson in relation to the Commercial and Industrial 

Proposals, at 33.48 - 33.49. 
41  Transcript of proceedings, 16 September 2015, at page 161. 
42  Rebuttal evidence of Mr Phillips, at 4.3. 
43  See the primary and rebuttal evidence of Messrs Heath and Osborne. 
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4.3 By comparison, the Council has undertaken no economic analysis of 

the 200 beds guest accommodation.  Ms Carter confirmed that her 

position was simply based on a discussion with Mr Stevenson.44   

4.4 Provision for guest accommodation in an industrial zone is unique.45  

Given the potential implications for Central City recovery, in our 

submission the Panel will need to be careful before enabling activity 

within the site that could otherwise locate within the Central City, when 

that enablement has not been thoroughly assessed.  

4.5 The only expert evidence has been called by MAIL from Mr Salter.  At 

the hearing Mr Salter acknowledged the narrow scope of his brief.46 

4.6 Furthermore, in our submission his evidence does not provide a 

robust foundation for the 200 beds: 

(a) In response to Judge Hassan's questioning, Mr Salter 

conceded that he had reached the figure of 200 beds based 

on that being the scale of hotel that works best for 

developers, and had not undertaken "a lot of" analysis in 

terms of the sensitivity of what level of hotel would pose a risk 

to the CBD.47  

(b) The best he could do was to suggest that a hotel could be 

established at or in the vicinity of the MAIL site without having 

an effect on CBD revitalisation.48   

(c) However, Mr Salter conceded under cross-examination that a 

hotel in an airport and a CBD location would be in 

competition with each other.49  

(d) Furthermore, as Mr Salter acknowledged at the hearing, his 

analysis does not consider the other hotel accommodation 

 
44  Transcript of proceedings, 16 September 2015, at page 160. 
45  Mr Farren confirmed at the hearing that he was not aware of any proposals to 

establish guest accommodation in any industrial zones in Christchurch: transcript of 
proceedings, 16 September 2015, at page 66. 

46  Transcript of proceedings, 16 September 2015, at pages 222 - 223. 
47  Transcript of proceedings, 16 September 2015, at page 225. 
48  Transcript of proceedings, 16 September 2015, at page 224. 
49  Transcript of proceedings, 16 September 2015, at page 222. 
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(which would include expansion of existing hotels) that may 

already be enabled in the vicinity of the Airport.50 

(e) The MAIL experts have therefore not considered the 

cumulative impacts of a hotel on the MAIL site coupled with 

other hotel development near the airport, such as any 

expansion of any combination of the Commodore Hotel, 

Sudima Hotel and/or Clearwater Resort.  

(f) Mr Salter continually refers to considerations of a commercial 

nature, such as optimal location, attractiveness for hotel 

operators and the potential returns for the owner.51  In that 

regard, Mr Salter accepted in cross-examination that he had 

not carried a city-wide assessment of the optimal location for 

a hotel.52 

(g) Fundamentally, Mr Salter also conceded in cross-

examination that his assessment had not included any 

broader planning considerations.53   

4.7 In our submission Mr Salter's analysis is not a robust basis on which 

to support the proposed 200 beds.   

5. CONCLUSION 

5.1 The Submitters do not oppose an industrial park establishing on the 

MAIL site.  The Submitters' concern is that the broad range of 

additional activities sought to be enabled by MAIL is entirely 

inconsistent with the higher-order directions and the Proposed Plan's 

broader objectives.  In particular, the MAIL Proposal will undermine 

the hierarchy of centres and will not afford the necessary primacy to 

the recovery and strengthening of the Central City. 

5.2 As confirmed by several witnesses in evidence and at the hearing, the 

recovery of Christchurch will take several decades.  The timeframe for 

recovery is important, with the next five or six years being the 
 
50  Transcript of proceedings, 16 September 2015, at page 224. 
51  For example, see the primary evidence of Mr Salter, at 5.24; and the transcript of 

proceedings, 16 September 2015, at page 224. 
52  Transcript of proceedings, 16 September 2015, at page 223. 
53  Transcript of proceedings, 16 September 2015, at page 224. 
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formative years of the city's recovery.54  In our submission, in this 

context, it is critical that the additional enablement of retail, office and 

guest accommodation sought by MAIL is rejected. 

Daniel Minhinnick 

Counsel for Andrew Centre Limited and Avon Hotel Limited 

 
54  For example, see the transcript of proceedings, 16 September 2015, at pages 8, 29 

and 223. 


