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1 This memorandum responds to the Memorandum dated 4 August 2016 

on behalf of Commodore Airport Hotel Limited (Commodore). 

2 The 4 August memorandum was not served on MAIL.  Counsel became 

aware of the memorandum when the Secretariat sent a copy of the 

Panel’s Minute dated 29 August 2016.  I am now out of the country from 

today and not returning until 12 September and have not had the 

opportunity to consider and comment on the City Council’s response to 

the Commodore memorandum. 

3 MAIL opposes the attempt by Commodore to relitigate the terms of the 

Industrial Park (Memorial Avenue) Zone outline development plan 

(ODP). 

4 Commodore was involved in the caucusing and discussions about the 

outline development plan and the proposed rules, both prior to and 

during, the hearing.  It had the opportunity to present evidence and 

make submissions on those matters.  The issue of access was not 

raised, and it is now too late.  

5 The position advanced by Commodore is contrary to the approach 

adopted to the ODP and rules by all parties.  It is contrary to the findings 

of the Panel.   

6 It is important to distinguish between the indicative location of roads 

within the zone and access from the zone to land outside the zone.   The 

roads shown on the ODP, with the exception of the main road and 

access points to Memorial Avenue, have always been intended to be 

indicative only.   MAIL has understood that the location of roads within 

the zone as shown on the ODP to be something which is generally 

required.  However, other than the key structuring elements there is no 

requirement for the indicative roads to be constructed.  Accordingly, if 

and when the landowner decides to develop the land, it should be done 

in a way that is not inconsistent with the indicative location of the roads 

as shown in the ODP (unless consent is obtained). 

7 However, the provision of access onto neighbouring land is an entirely 

different issue. It would have been highly unusual and unreasonable to 

have required MAIL to provide an access to the Commodore land, at 

MAIl’s cost, when that would be simply for the commercial benefit of a 

neighbouring landowner outside the zone.  That is something which is 
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appropriately left to negotiations between landowners.  Any suggestion 

that either: 

(a) the indicative road must be provided within the zone and some 

form of consent is required if that road is not constructed; or  

(b) that the landowner/developer is required to provide legal and 

physical access to the Commodore land 

would result in considerable additional cost to MAIL, and would have 

been vigorously opposed by MAIL in evidence and in submissions. 

8 MAIL does not agree with the assertions made in paragraphs 5 and 6 

of the Commodore memorandum.  At no time was it ever suggested, or 

agreed, that access would or should be provided.  Rather it was agreed 

that an indicative road should be shown in the ODP in that location, so 

that if agreement about access were reached between landowners it 

would be able to connect to such access.  

9 The memorandum from Commodore comes as an afterthought.  

Commodore was not a submitter on the subdivision chapter.  The issue 

of access to the Commodore land does not arise as a consequence of 

a submission by Commodore in a later hearing, nor does it arise from 

the Panel’s decision on the subdivision chapter.  It is submitted that the 

Panel therefore has no jurisdiction to consider the proposal by 

Commodore.  Moreover, this is not a situation where clause 16 of 

Schedule 3 of the Order in Council applies.  The Panel made a finding 

on the rules and ODP which was consistent with the parties’ agreed 

position before it.  There is no error, or other need to change the MAIL 

Decision 24, or to change the effect of the provisions relating to the 

MAIL zone. 
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