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MAY IT PLEASE THE PANEL 

Synopsis of the Trust’s case 

1. The GN McVicar No 1 Trust (the Trust) supports the ‘Industrial’ rezoning of the 

MAIL land for ‘business’ activities, although it is opposed to the relief sought by 

CIAL in relation to the REPA controls.  The Trust takes no position over the 

dispute as to the mix of activities sought by MAIL in respect to the MAIL site, 

and its involvement here is limited to the REPA issue raised by CIAL in its 

submission. 

2. The Trust is opposed to the imposition of any REPA related constraints sought 

by CIAL through the underlying zone route, for the reasons that: 

2.1 It would be more effective and efficient for the underlying zone to focus 

on activities that should be enabled on the land in the event that the 

designation is uplifted; 

2.2 Taking into account the benefits and costs of the REPA controls, 

prohibited activity rules in the underlying zoning are not the most 

appropriate method for achieving relevant objectives of the pRDP, given 

that the REPA designation operates as a complete code; 

2.3 Having regard to the existence of the REPA designation, there are no 

outstanding relevant actual or potential effects of activities on the MAIL 

site that warrant the making of new rules; 

2.4 In considering the underlying zoning, the designation should be ignored, 

and it is not for the Independent Hearings Panel (IHP) to speculate 

about whether it will or will not be given effect to, or whether it might be 

uplifted in the future.  All such decisions are to be made by the 

Requiring Authority at its discretion (i.e. CIAL); 

2.5 A duplication of the REPA controls in the underlying zoning would 

render the designation unnecessary, and could (or would likely) lead to 

the result that it is uplifted; 

2.6 This would then frustrate the Trust’s ability to pursue remedies available 

to it where a designation renders land incapable of reasonable use; 

2.7 Even if the designation is not uplifted, a duplication of controls will lead 

to the result that the remedies that flow from a designation are still likely 
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to be denied the Trust, which would be inequitable, and not enabling of 

the Trust’s wellbeing, particularly in an economic sense. 

3. The Trust opposes the relief sought by CIAL for the inclusion of rules 

constituting certain activities prohibited activities1 (which includes any building 

or utility).  Aside from the fact that the Trust opposes the inclusion of any REPA 

controls in the underlying zone provisions, prohibited activity status has already 

been rejected by the IHP hearing the modified designation request on the basis 

that such activity status goes further than the legitimate scope of provisions 

permitted under s 176(1)(b).   

4. The Trust submits that under the now confirmed designation, the REPA 

restrictions are sufficient in so far as they indicate the activities for which the 

Requiring Authority does not anticipate granting written consent for, because it 

is likely that such activities would “prevent or hinder the project or work’ which 

the designation relates to.   

5. The legal effect of the designation is (now) such that CIAL’s prior written 

consent for any activity is required, in terms of s 176 of the RMA.  Despite the 

fact that activities are specified as restricted activities in the approved REPA 

designation provisions, it is at CIAL’s discretion as to whether, in a given case, 

written consent will be given for any development proposal.  Whilst noting that it 

is not anticipated by the Trust that consent would likely be forthcoming, the 

point is that CIAL has a control in the nature of a veto over activities otherwise 

able to be undertaken on the Trust’s land.   

6. However, under the rules proposed by CIAL that would apply to the underlying 

zone, prohibited activity status, by definition, would mean that no written 

consent could, in a practical sense, be sought from CIAL.  The provisions 

sought by CIAL are thus more onerous than the REPA designation restrictions, 

and a ‘duplication’ of REPA controls in relation to the Trust’s land has not been 

and cannot be justified in the context of s 32. 

7. Although the case presented by CIAL to the IHP sought a retention of the 

Rural 5 zone, there is no scope to consider that relief given that it was not 

sought in CIAL’s original submissions.  For the avoidance of doubt, retention of 

a Rural 5 zone is opposed by the Trust in addition to the prohibited activity 

status rules, which are not justified irrespective of whatever zone is given to the 

land.   

                                                
1
 Rule 16.4.7.1.4 
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8. The Trust considers that the provisions being pursued by MAIL as amended by 

the Trust (by the removal of any reference to the REPA controls) sufficiently 

meets the relevant statutory tests and is more enabling of the Trust’s social, 

economic and cultural wellbeing in terms of the purpose of the RMA.  Its case 

is, to the extent that the sustainable management of the use, development or 

protection of natural and physical resources must also enable people and 

communities to provide for their health and safety, this is completely and 

adequately enabled through the designation provisions. 

Statutory Tests 

9. As a starting point, there is no legal requirement to consider the provisions of a 

proposed designation in terms of the orthodox approach where a rezoning is 

sought, and nor is there any statutory requirement for an underlying zoning to 

be consistent with a designation sought to be imposed over the same land. 

10. In Colonial Vineyards Ltd v Marlborough DC,2 the Court amended the “relatively 

comprehensive summary of the mandatory requirements” given in Long Bay-

Okura Great Park Inc v North Shore CC3 (updated by High Country Rosehip 

Orchards Ltd v Mackenzie DC4) to reflect the major changes made by the 

RMAmA09. 

11. Of the General Requirements identified by the Court, the following are relevant: 

1.  A district plan (change) should be designed to accord with [s 74(1)] 
- and assist the territorial authority to carry out– its functions [s 31] 
so as to achieve the purpose of the Act [s 72 and 74(1)]. 

… 

4.  When preparing its district plan (change) the territorial authority 
shall: 

…  

(b) give effect to any operative regional policy statement 
[s 75(3)(c)]. 

12. Of the tests identified by the Court in Section C, the policies and methods 

(including rules) [the section 32 test for policies and rules] of relevance are: 

                                                
2
 [2014] NZEnvC 55 

3
 EnvC A078/08 

4
 [2011] NZEnvC 387 
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…  

9.  The policies are to implement the objectives, and the rules (if any) 
are to implement the policies [s 75(1)(b) and (c), also s 76(1)]; 

10. Each proposed policy or method (including each rule) is to be 
examined, having regard to its efficiency and effectiveness, as to 
whether it is the most appropriate method for achieving the 
objectives [s 32(3)(b)] of the district plan taking into account: 

(i)  the benefits and costs of the proposed policies and methods 
(including rules); and … 

13. Finally, of Section D matters in relation to rules, of relevance is: 

… 

11. In making a rule the territorial authority must have regard to the 
actual or potential effect of activities on the environment [s 76(3)]. 

… 

Functions of the territorial authority must serve the purpose of the Act – 

s 31(1)(a) and (b) 

14. In assessing whether the Council achieves sustainable management through 

zoning or other methods, relevant questions are: 

14.1 Does the proposed zoning or other methods achieve integrated 

management of the effects of the use, development or protection of the 

land?; and 

14.2 Does it control the potential effects of the use, development or 

protection of the land? 

15. By way of overview, the Trust accepts that achieving ‘integrated management’, 

in the context of s 31, inevitably entails a consideration of the airport and 

externalities associated with airport activities.  To this extent, there is a degree 

of overlap with other statutory tests and notably s 76(3), where, as discussed 

further on in these submissions, the Trust acknowledges the relevance of the 

airport in considering the need for (or competing cases around) rules.   

16. However, in considering methods (i.e. zoning and/or rules), these must also 

pass the s 32 scrutiny.  For reasons set out in these submissions, it is primarily 

on the basis of a s 32 analysis that CIAL’s relief cannot be justified.   
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17. In the remainder of these legal submissions, I address legal principles relevant 

to a consideration of each of the relevant statutory tests, and notably the s 31 

and s 76 tests.   

Relevance of designation 

Are designations relevant to a consideration of the “underlying zone”? 

18. Having considered relevant authorities, the Trust’s case is that the REPA 

designation is wholly irrelevant and must be ignored in considering the 

appropriate zone (and rules) that should apply to the Trust’s land. 

19. A decision to specifically consider the relevance of a designation in the hearing 

of a reference where zoning of land the subject of a designation was contested 

is the Environment Court decision in Hastings v Auckland City Council.5  

Hastings involved competing references on a proposed district plan in relation 

to a 6.6 hectare block of land, that was the subject of a number of ‘restrictive’ 

district plan provisions, including (relevantly): 

 An operative designation for railway purposes (i.e. the North Island Main 

Trunk Railway which ran through the land); and 

 A Notice of Requirement for a Designation for Railway Purposes; and 

 Two further Notices of Requirement for Designation by the City Council, one 

being for road widening purposes, and the other being for a proposed 

nature reserve. 

20. The landowner there had sought a Business zone for the land, and the 

relevance of the (operative) designation fell to be considered by the Court.  The 

Court there observed that the RMA had not brought the specific requirement 

similar to that contained in the former TCPA requiring an underlying zone that is 

to be determined by ignoring the existence of a designation.  The Court then 

concluded that it would be appropriate “to have regard to” the existence of the 

designation where zoning “is not intended to regulate the use and development 

of land if and when the designation is removed …”.  The entire discussion of the 

Court is set out as follows: 

[102] Under the regimes of the Town and Country Planning Acts, land 
that was designated in district schemes had also to have what was 
called “underlying” zoning, that would have effect if and when the 

                                                
5
 Decision A068/2001 
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designation was removed. Therefore in deciding the appropriate 
zoning for designated land in those regimes, the existence of the 
designation had to be ignored. An advantage of ignoring the 
designation was that the underlying zoning of private land provided 
a basis for assessment of compensation on acquisition of the land 
for the designated purpose. 

[103] However the Resource Management Act 1991 contains no 
corresponding direction. In the proposed plan, the City Council has 
followed a practice of applying zonings to designated land that are 
consistent with the designated purpose, where that zoning 
indicates the actual or likely use of the land. That practice forsakes 
the former advantage in assessing compensation, but that is not 
the concern of this Court. But the practice also eliminates the 
reason, valid in the former regimes, for ignoring the existence of a 
designation over the land in deciding the appropriate zoning. 

[104] In our opinion, in deciding the zoning of designated land in a 
district plan in which zoning is not intended to regulate the use and 
development of the land if and when the designation is removed, it 
would be appropriate to have regard to the existence of the 
designation as another provision of the district plan. 

21. As noted in that citation, the Court had heard evidence of the Council’s practice 

of applying zonings to designated land that are consistent with the designated 

purpose.  However (and unfortunately), the decision does not explain the 

Council’s justification for that practice.  Moreover, the Court did not elaborate on 

the manner in which the designation as “another relevant provision in the plan” 

should be treated as relevant.   

22. The rationale under the former TCPA of having an ‘underlying zone’ was to 

address situations in which public works in a designated area never eventuated.  

That was one of the central reasons cited by early decisions of the Courts for 

not taking into account the designation when assessing an appropriate 

underlying zone.  Moreover, whilst not expressly addressed in any provisions of 

the former TCPA, the idea of the underlying zoning being important to a claim 

for compensation was a further reason as to why it should not consider the 

proposed work/designation.6   

23. This aspect was noted in Canterbury Club7 where the Planning Board, in 

considering the relationship between zoning and designation, stated: (my 

emphasis) 

It might appear that this distinction between zoning and designation is 
somewhat technical or academic, but this is not the case.  The owner of 
any property which it is proposed to take at some future unspecified 
date for some public purpose is entitled to have his land zoned in the 
most appropriate category, i.e. residential, commercial or industrial as 

                                                
6
 Canterbury Club Inc v Christchurch City Council (1961) 1 NZTCPA 150 

7
 Supra  

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I138d47d8e02d11e08eefa443f89988a0&&src=rl&hitguid=I3bfaceaa9dbc11e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I3bfaceaa9dbc11e0a619d462427863b2
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the case may be.  This is so because the appropriate zoning of his 
land, if it were to be taken for some public purpose, is a matter of 
importance when claims for compensation come to be considered 
and the point of time at which the zoning should be done, is when 
the scheme is in its proposed stages. 

24. An amendment had recently been made to the TCPA in 1961 to address 

uncertainties surrounding the valuation of designated properties, interim 

permitted uses, and zoning if the designated purpose was subsequently 

abandoned.8  In light of that amendment, the ‘underlying zoning’ fell (thereafter) 

to be determined without any reference to the designation.   

25. In Rennie and Others v Manukau City Council and others,9 it was held that the 

proper approach to determining an underlying zone was to remove the 

designation and then decide what is the most appropriate zone for the land.  

When considering the appropriate zone the physical existence of adjacent and 

existing developments which will affect and influence the most appropriate 

underlying use must be recognised.    

26. Rennie involved land designated for and used by the airport at Mangere, and 

the matter before the Court had followed a (Planning Board) determination as to 

the appropriate underlying zoning of land.  The question posed before the Court 

was whether the Council was required to take into account, as a planning 

consideration, the fact of the existence of the international airport in determining 

the underlying zoning of particular areas of land.   

27. The Supreme Court held that the proper approach to the underlying zoning is to 

remove the designation from consideration, and then decide what is the 

appropriate zone for the land in accordance with relevant criteria set out in the 

TCPA.   

28. Reference was made by the Court to another similar case in Hume Industries 

(NZ) Limited v Wellington City Council10 involving a designation of certain areas 

of land on The Terrace, Wellington for a proposed motorway and carpark.  

Hume did not have the same complication as the facts in Rennie, because the 

Court was there dealing only with ‘a proposed public work’.  However, the 

general proposition was stated that in zoning the land which is designated for 

proposed works, the zoning must be on the assumption that the designation 

does not exist.   

                                                
8
 By the insertion of s 33A 

9
 [1975] 1 NZLR 699 

10
 [1972] 4 NZTPA 337 
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Discussion 

29. In this context, CIAL has argued on the authority of Rennie that the existence of 

the airport and the justification for REPA controls cannot be disregarded in 

considering the underlying zone.  However, that is to misconstrue the relevance 

of the airport as explained in the Rennie case.  In Rennie the Court was not 

there considering whether controls on the subject site consistent with those that 

flowed from the existence of a designation should attach to the underlying zone 

as sought here by CIAL.  The issue in front of the Supreme Court in Rennie was 

quite different. 

30. In Rennie, one of the designations affecting the land was for works which had 

not yet been implemented.  The Town & Country Planning Board had come to 

the view that the land should be retained as rural and held that but for the 

location of the airport, the land would have remained “happily rural for many 

years”.  In reversing that decision, the Supreme Court ruled that the physical 

development associated with the airport could not be ignored in considering the 

appropriate zone for the land.  Notably, the case does not advance CIAL’s case 

that the underlying zone should in some way reflect the designation. 

31. The Supreme Court did find that the existence of the airport could not be 

disregarded in determining the underlying zoning of the adjacent lands, and 

described the environs of the site as a “huge industrial complex of the most 

permanent nature” with a “complex roading system” and “hundreds of acres of 

reinforced concrete”.  The Court thus observed that this could not be further 

removed from the concept of a Rural Zone which had been ruled as the most 

appropriate underlying zone in the Board’s decision under appeal.   

32. The Supreme Court held that even though it could be imagined that some 

existing public works which could be discontinued and that the land could 

properly revert to its original zoning, most of the existing major structures were 

so permanent and their existence so affects the character and usage of the 

adjoining land as to demand consideration. 

33. Moreover, and even though CIAL may well refute this contention, the IHP 

cannot rule out the prospect that at some point in the future, the designation 

may be removed.  The designation is only justified on the basis of CIAL’s 

current and proposed runway configuration and aircraft operations.  A change in 

relation to either of those two things cannot be ruled out by the IHP.   
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34. It is not for the Council (or the IHP) to speculate as to whether or not the 

designation might ever be uplifted.  I submit that it would not be appropriate for 

the IHP to undertake that exercise in this case, even though it has already 

heard (and approved) CIAL’s case justifying the modified designation. 

35. Rennie must be understood in light of its factual matrix.  It was in the context 

explained by its facts that the existence of the airport fell to be considered as a 

relevant planning consideration in the determination of the appropriate 

underlying zone.  Rennie does not take a resolution of the issues any further 

than the application of principles emanating from Hawthorn.  The case is merely 

support for the proposition that the environment here is to be regarded as 

affected by the physical activities associated with the airport.   

36. Bearing in mind the statutory standards for a consideration of the contested 

provisions, it is thus difficult to understand the relevance of the existence of the 

designation as ‘another provision of the district plan’ as explained by the 

Environment Court in the Hastings decision.   

37. In any event, I respectfully submit that Hastings was wrong in so far as it 

concluded that the designation may be a relevant consideration in a contested 

zoning situation, because former s 121 of the 1977 Act11 has not been brought 

forward into the RMA.  This omission does not lead to the result that the 

designation will be relevant in determining the underlying zoning.  Section 121 

of the former TCPA did not specifically state that the underlying zone was to be 

decided without regard to the designation.  That proposition emerged from the 

decisions relating to the determination of the underlying zoning (such as the 

Hume and Rennie cases already discussed).   

38. It is submitted that the same proposition should apply under the RMA.  The 

statutory regime applying to a designation under the RMA is virtually the same 

as it was under the TCPA in relation to its purpose; its legal effect, and 

procedures pertaining to its inclusion, amendment and removal from a district 

plan.  

Relevance of Airport in considering the environment 

39. The next issue considered is what other, if any, relevance does the airport have 

in considering ‘the environment’ in light of Hawthorn.12  This is the leading case 

                                                
11

 See also s 33A of the 1953 Act which preceded s 121 
12

 Queenstown Lakes District Council v Hawthorn Estate Limited [2002] 1 NZLR 323 (CA) 
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on defining ‘the environment’ against which the effects of a proposal for which 

resource consent is sought should be assessed.  In Hawthorn the Court of 

Appeal ruled that the environment embraces the future state of the 

environment.  Hawthorn is more often cited in a consideration of “actual or 

potential effects of an activity …” in a s 104 context, and more particularly the 

likelihood of cumulative effects where “the environment” is likely to be modified 

by the implementation of resource consents in the future.  However, its 

relevance is not limited to that statutory context. 

40. Hawthorn was given an extended application in the context of an application for 

resource consent for a non-complying activity in Queenstown Central Limited v 

Queenstown Lakes District Council13 where, on the authority of Hawthorn, the 

‘forward thinking’ approach to the environment was also held to be influenced 

by the implementation of an operative district plan objective.  The High Court 

there found that in considering the future environment in the context of the 

“gateway tests” for a non-complying activity, relevant operative objectives 

relating specifically to the subject site and land around it could not be ignored.   

41. The Queenstown Central case involved an appeal in relation to a resource 

consent for a non-complying activity on the Frankton Flats in Queenstown 

where, as found by the Court, the planning environment was undergoing rapid 

change.  At the time of the resource consent hearing before the Environment 

Court, the zoning of the subject site had been contested in parallel proceedings 

involving PC19.   

42. A relevant “cornerstone material fact” in the application of the first ‘gateway test’ 

was found to be that there was an operative district plan which contained an 

objective which provided for the urbanisation of the area around and including 

the subject site for a range of urban activities, including industrial.  The High 

Court described the PC19 initiative as having as its overall purpose, the 

completion of the rezoning of Frankton Flats for urban activities, to implement 

that objective (Objective 6) of the operative district plan including for industrial 

use. 

43. The High Court concluded that the Environment Court erred in failing to 

consider the site or the environment as a place where industrial activity might 

occur in the future, in terms of Objective 6 of the operative district plan.  The 

High Court observed that: 

                                                
13

 [2013] NZHC 815 and its related judgment Queenstown Central Limited v Queenstown Lakes District Council [2013] 
NZHC 817 



 

GN McVicar No 1 Trust Closing Submissions 23 September 2015 Page 12 

… effectively the Environment Court had used [84] of Hawthorn to 
remove consideration of Objective 6 of the operative plan when 
examining the future environment of the Frankton Flats.

14
 

44. It was in the context of considering that operative objective which provided for 

urbanisation of the land in question, that the High Court in Queenstown Central 

called for a “real world” approach to an analysis without artificial assumptions 

creating artificial future environment. 

Discussion 

45. Being a plan review, the statutory context of this case is different to either 

Hawthorn or Queenstown Central.  That said, a consideration of the merits of 

competing plan provisions requires an assessment of effects on the 

environment,15 and in that sense, Hawthorn has relevance here, 

notwithstanding the different statutory context. 

46. In this case, it would be artificial to consider either the environment (now and in 

the future) around the MAIL site as being unaffected by the externalities 

associated with the proximity of the Airport.  On an ‘orthodox’ approach to 

Hawthorn, the effects of the proposed activity on the MAIL site (and more 

particularly the Trust site) resulting from the proposed industrial zoning should 

be considered as impacting upon an environment affected by airport 

“externalities”.   

47. However, in the context of the specific (disputed) issues between the Trust and 

CIAL, the relevant “externalities” are limited to those which gave rise to the 

need for the REPA designation restrictions.  Whereas there are clearly other 

externalities associated with CIAL’s undertakings (i.e. noise justifying 

restrictions on “noise sensitive activities” within defined contours), such other 

externalities are not relevant to the issue here in dispute.  To put it simply (but 

without downplaying their significance), the relevant externalities relate 

specifically to the safety risks associated with incidents involving take-offs and 

landings (which I shall refer to as ‘the mischief’ addressed by the existing REPA 

designation restrictions). 

48. For the Trust, it is submitted that in considering whether any (further) 

intervention is justified to address this ‘mischief’, for the purposes of either 

s 31(1)(a), s 76(3) and/or s 5(2)(c), the IHP would be entitled to conclude that it 

                                                
14

 At para [49] 
15

 See for instance s31(1)(a), s76(3) and s5(2)(c) 
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is adequately regulated by the designation which applies to the Trust’s land 

(inter alia).   

49. At an earlier stage of the hearing process, the designation was found by the 

IHP to be reasonably necessary for the safe and efficient functioning of the 

airport.  CIAL’s requirement thus met the statutory tests for a designation.  This 

designation will now operate effectively as a complete code with CIAL as 

Requiring Authority, effectively functioning as the consent authority in the 

exercise of its powers in relation to this land in Part 8 of the RMA.   

50. Hawthorn in the orthodox sense does not lend support to CIAL’s case for the 

inclusion of REPA controls applying to the underlying zoning of the land.  

Hawthorn is however relevant in the second sense (i.e. in the Queenstown 

Central sense), and in this sense militates against CIAL’s case in so far as it 

argues for a retention of the Rural 5 zone for the Trust’s land. Taking the 

extended Hawthorn approach, the IHP cannot ignore operative objectives (and 

policies) of the CRPS which provide for the urbanisation of the MAIL site, 

including the subject site, for urban business activities, notably industrial, 

relevantly: 

50.1 Objective 6.2.6 – Business land development, which is to identify and 

provide for (relevantly) Greenfield Priority Areas for Business and 

Christchurch City Council to provide primarily for the accommodation of 

new industrial activities (6.2.6(1)); 

50.2 Policy 6.3.1(1) – to give effect to the urban form identified in Map A, 

which identifies the location and extent of urban development that will 

support recovery, rebuilding and planning for future growth and 

infrastructure delivery; 

50.3 Policy 6.3.1(3) – to enable development of existing urban areas and 

Greenfield Priority Areas …; 

– which must be read in conjunction with Map A which identifies the Trust land 

as part of a Greenfield Area for industrial activity.   

51. Notably, these higher order (CRPS) provisions were promulgated in the 

knowledge that the land was proximate to the airport.  In other words, the CRPS 

took into account the environment.   
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52. Obviously these provisions have relevance in the context of the statutory tests 

in s 75(3)(c) aside from any relevance flowing from the Hawthorn case.  

However, in response to CIAL’s submission that a “real world” approach should 

be taken on the authority of Hawthorn, it is simply noted here that the “real 

world” approach was called for in Queenstown Central with reference to ‘goals’ 

(expressed in Objective 6) for the future use of the land in the context of 

considering a ‘forward thinking’ environment. 

53. For the Trust, it is submitted that a recognition of the airport, based on 

Hawthorn, does not justify the relief sought by CIAL in relation to the Trust’s 

land.  If the outcomes sought by CIAL are to be accepted, the justification must 

be found elsewhere, and cannot follow from an application of the Hawthorn 

principles. 

Is the “first in time principle” relevant? 

54. In advocating for its relief, CIAL also argues that an “untenable situation” arises 

where landowners subsequent to a designation being put in place seek to 

amend zoning of the land in a manner which would “undermine the 

designation”, and in a “second in time” situation force up the costs in having to 

purchase the land.  This is described in CIAL’s submissions as the “antithesis of 

the RMA’s first in time approach”.   

55. Two questions arise out of these submissions: 

55.1 Whether the zoning on terms sought by MAIL and the Trust undermines 

the designation (in fact or law)?; and 

55.2 Whether it is relevant that the IHP consider the financial implications to 

CIAL if it is required to purchase the land? 

56. Before answering these, I first note that it is doubtful that the “first in time 

principle” applies in this case.  This principle is more often raised in either of two 

scenarios: 

56.1 (Typically) where there is competition for a scarce resource (say on an 

application for a water take and use permit, marine farming consents, or 

consent for gravel extraction); or 

56.2 In determining the order of hearings of proceedings before the 

Environment Court. 
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57. In this second context, the question of priority was discussed in the 

Environment Court in Christchurch Golf Resort Limited v Canterbury Regional 

Council.16  This involved an appeal on a privately requested plan change, in 

circumstances where there were unresolved appeals waiting to be heard by the 

Environment Court on Change 1 to the Regional Policy Statement.  The change 

had been notified nearly two years before PC45 was lodged with the Council, 

and the Council had opposed a hearing on PC45 ahead of a resolution of 

Change 1 appeals.   

58. Priority of hearing ahead of appeals on Change 1 was of some significance to 

the proponents of PC45 due to the fact that if Change 1 appeals were to be 

dealt with first, its provisions would then have to be given effect to as opposed 

to the lesser test if it remained a proposed change at a hearing of the appeal on 

PC45.  The Court there considered cases involving priority to a resource 

consent or plan change appeal, including Karori Golf Club v Wellington City 

Council.17  The Court in Karori was faced with an application seeking priority to 

a hearing of a resource consent application appeal for a windfarm over earlier 

lodged appeals on plan changes to the Wellington City Plan.   

59. The issue in Karori related to the question of whether the proceedings related to 

the same subject matter, and having found that they were, the Court found that 

questions of practicality, necessity and desirability of hearing the proceedings 

together countered against a joint hearing, such that it decided to hear the 

s 120 appeals first and the plan change appeals later.   

60. A similar scenario of priority arose in Outer Limits Limited v Marlborough District 

Council18 involving an appeal on a consent application for a large proposal in 

the context of Blenheim.  Again, the Court held that the s 120 appeal had been 

publicly notified and appealed first, but that those considerations should not 

prevail over the major issue addressed in a variation to the district plan, being 

the integrity and focus of Blenheim’s core.  The scale of the proposal was such 

that the Court was concerned that a large part of the purpose of the variation 

would be negated if the s 120 appeal was heard alone and first, such that the 

Court decided that the plan provisions should be settled first before proceeding 

to hear the s 120 appeal.   

                                                

16 [2011] NZEnvC 188 
17

 Decision W24/2006 
18

 Decision C104/2008 
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Discussion 

61. Those cases on priority arose in a different context to that which arises in this 

case.  CIAL’s argument here seems to be that because the designation was 

approved first, it has priority over the MAIL plan change request (or Phase 2 of 

the pRDP in relation to this land), in the result that either: 

61.1 REPA designation restrictions should be reflected in the underlying 

provisions sought by MAIL (so as to not undermine the designation); 

and/or 

61.2 The operative zoning that applied at the time the designation was 

approved (Rural 5) should be fixed in relation to the Trust’s land (so as 

to limit CIAL’s (potential) financial liability to the Trust).   

62. It is difficult to understand how ‘priority’ or the ‘first in time’ operates to justify the 

substantive outcomes sought by CIAL here.  I note that in the Outer Limits 

Limited case, the concern of the Court was whether a resolution of the appeal 

would undermine the outcomes sought by the Council in promoting a variation 

to its plan.  However, a rezoning of the MAIL land for business activities 

(including the Trust’s land) on terms sought by the Trust, would not undermine 

the (legal) effect of the REPA designation (in s 176).  To argue the contrary, 

ignores the legal effect of a designation and the degree of control that the 

Requiring Authority (CIAL) has in relation to activities undertaken on the land 

where that is owned by a third party.   

63. There is also no logic in the argument raised by CIAL that a Rural 5 zone 

should be fixed for the Trust’s land due to the timing of CIAL’s notice in relation 

to the modified designation.  That wholly ignores the timing of the promulgation 

of the LURP (and resulting Chapter 6 to the CRPS) which predates CIAL’s 

notice in relation to the modified designation.  Retention of a Rural 5 zone in the 

face of the CRPS objective and policy provisions (earlier referred to) cannot be 

justified for any reason, least of all so that CIAL’s financial liability to the Trust (if 

any) is reduced.   

64. There would need to be a valid resource management justification to retain the 

Rural 5 zone, and aside from claiming that CIAL’s notice in relation to the 

modified designation was ‘first in time’, no other such justification is identified in 

CIAL’s case. 
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65. CIAL’s case here also ignores the implications of s 75(3)(c), in that the IHP 

must make a decision that results in a plan that gives effect to the CRPS.  In 

accordance with the King Salmon decision, ‘give effect to’ simply means 

‘implement’.  As observed by the Supreme Court, there is little scope (if any) for 

an overall balancing approach because19 it was held that: 

The requirement to give effect to the NZCPS is intended to constrain 
decision makers. 

66. The same statutory direction obviously applies in relation to an operative 

Regional Policy Statement.  This militates against retention of a Rural Zone in 

relation to the Trust’s land (even if there was scope to pursue it). 

Does the zoning on terms sought by MAIL and the Trust undermine the 

designation? 

67. No. 

68. It is trite law that the designation regime operates as a separate code, in the 

sense that restrictions that flow from the designation override the underlying 

zone provisions for as long as the designation remains in place.  The 

designation thus stands alone, and is sufficient, in the extent that it vests CIAL 

with power to control a landowner’s activities, in order to prevent or hinder the 

project or work to which the designation relates. 

Is it relevant to consider the financial implications to CIAL in considering the 

competing zone provisions? 

69. No. 

70. CIAL has put forward an argument that unless the REPA controls are reflected 

in the underlying zone provisions, CIAL will face a claim from Mr McVicar20 that 

the land is incapable of reasonable use in terms of s 185 of the RMA.  CIAL’s 

argument appears to be that the underlying zoning, without the REPA controls 

(or unless retained as Rural 5), unreasonable expectations will be raised as to 

development rights held by the Trust in relation to its land.  This, it is said, will 

give rise to ‘contest’ when CIAL’s written permission is sought by the Trust to 

carry out development on the land.   

                                                
19

 At para [9] 
20

 Who is now deceased, so one assumes her references are to the Trust 
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71. So as to prevent that ‘unreasonable expectation’, CIAL argues that a zoning 

with limited development potential should apply.  This would benefit CIAL, in the 

sense of setting a lower benchmark for consideration of what is a reasonable 

use with reference to the underlying zone provisions. 

72. However, that argument is wholly without merit.  The Trust’s case is that it is 

irrelevant to consider financial implications to either CIAL or the Trust in 

deciding what are the appropriate zone provisions applying to the land.  CIAL’s 

case ignores that the statutory regime around designations including rights and 

remedies of the landowner affected by a designation operate as a separate and 

complete code.   

73. A refusal by a requiring authority under s 176(1)(b) gives rise to a right of 

appeal to the Environment Court.21  In considering an appeal, the Environment 

Court must have regard to whether the requiring authority’s decision would 

render the site incapable of any reasonable use.  However, the Court must also 

have regard to the “extent to which the decision may be modified without wholly 

or partly nullifying the effect of the requirement or designation”.   

74. As noted by the IHP in its decision recommending approval of the designation, 

it is difficult to imagine an appeal in relation to a refusal to allow development of 

the land would succeed bearing in mind the purpose of the designation.  With 

that in mind, it is unlikely that the nature of the underlying zone provisions will 

be of any relevance.   

75. And in any event, CIAL’s argument here is tantamount to making the 

‘designation’ relevant in the context of determining the underlying zoning, albeit 

through a ‘back door’ route.  In other words, CIAL appears to be arguing that 

the implications of the designation to CIAL in the context of rights and remedies 

being invoked by the landowner affected by the designation are relevant 

matters in determining the underlying zone.   

76. Whereas for the Trust it is submitted that in the context of s 32, and s 5 in 

particular, the costs to the landowner in the sense of denying access to the 

s 185 remedy is a relevant consideration, the (financial) extent of any liability of 

CIAL to the Trust, if s 185 is invoked, is not a relevant consideration. 

                                                
21

 See s 179 
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CIAL’s request for relief has the potential to undermine the Trust’s access to 

remedies that flow from the designation 

77. This brings me to the central ground of opposition raised by the Trust, which is 

that the duplication of REPA based controls in the underlying zoning has the 

ability of undermining if not wholly denying the Trust’s access to remedies that 

would otherwise flow from the designation, which would be inequitable and 

contrary to the purpose of the RMA. 

78. A key test that has to be met under s 185 is that the designation (or 

requirement) prevents reasonable use of the owner’s estate or interest in the 

land (inter alia).  This remedy is not likely to be available to the Trust if it is the 

underlying zone provisions as well (or on their own) that prevent reasonable 

use. 

79. If the underlying zone does contain the same (or more onerous) restrictions for 

REPA purposes, there would be nothing to prevent CIAL withdrawing the 

designation over the Trust’s land.  Zone provisions (i.e. rules) are deemed not 

to involve the taking of an interest in land by s 85(1).  Costs flowing from the 

restrictions to the Trust will then be borne uncompensated.  If, as CIAL argued 

in seeking its designation, the REPA controls are necessary, that would 

effectively rule out the prospect of s 85(2) providing any effective remedy to the 

Trust.   

80. In contrast, the designation route does lead to an ability to acquire 

compensation and in terms of the RMA’s requirement that the “use, 

development, and protection of natural and physical resources” should be 

managed in a way which enables people and communities to provide for their 

own social, economic and cultural wellbeing, retention of the designation route 

to compensation should be retained.   

81. Although the issue here is not about whether the restriction should be achieved 

by way of zoning provisions as opposed to a designation, I submit that the IHP 

cannot ignore that the relief sought by CIAL would pave the way for the 

remedies that attach to the designation route to be undermined, if not avoided 

altogether (by the subsequent removal of the designation). 

82. That is a cost to the Trust of duplicating REPA controls in the underlying zone 

provisions in the context of s 32.  There is no corresponding benefit to CIAL in 

the sense that the designation already (and sufficiently) achieves the same 
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degree of control and for the same purpose.  The only potential benefit is that a 

duplication of the rules in the underlying zoning could result in a financial benefit 

to CIAL, in the sense already discussed. 

83. In the case of Viaduct Harbour Holdings Limited v Auckland City Council, 

declarations were sought that for the purpose of assessing compensation, 

(relevantly) no account shall be taken of the operative or proposed zoning or 

designation of the land as public open space in terms of assessing 

compensation for the land and, secondly, the compensation payable to the 

plaintiff as owner of the land is to be assessed according to the “highest and 

alternative next best use” of the land thereby reflecting the “true opportunity 

cost” of the land to its owner. 

84. Under the operative district plan, the land there had an Industrial 8 zone, and 

following the America’s Cup (Planning) Act 1989, the Council entered into a 

joint venture agreement and the land was rezoned to enable development of 

the Viaduct Basin.  Following New Zealand’s failure to win the bid for the 

America’s Cup, the joint venture partners decided not to proceed with the 

proposed development.  The Council then sought to rezone some of the land 

and to designate the plaintiff’s land for the purpose of a public open space.  

This was approved by the Council at first instance, and at the time of the High 

Court judgment, the matter was on appeal before the Environment Court.   

85. The issue of compensation fell to be assessed in terms of s 61 of the Public 

Works Act.  The plaintiff had argued that compensation should be based upon 

the ‘opportunity cost’, i.e. by reference to the loss which had been foregone as 

a result of the proposed open space zoning and that it ought to have been 

assessed on the basis of its former Industrial 8 zoning.   

86. The plaintiff had described the Council’s zoning as “strategic zoning” or an 

attempt to “zone and take” so as to lessen the value to be paid in compensation 

for the land.  Although the Court held that there may be circumstances in which 

a “strategic zoning” is implemented, it held that those instances may still be met 

with a requirement that full compensation is to be paid at the value assessed as 

at the date before the zoning was imposed or notified, but apart from those 

circumstances, the land value must be assessed in accordance with its current 

or notified proposed zoning at the specified date (i.e. at the taking).  

87. There is a sense in which CIAL’s case here could be regarded as being in 

pursuit of “strategic zoning”, in the extent that the underlying zoning of the land 
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with REPA rules would prohibit any development on the land, and that will 

ultimately be reflected in the value in the event that the land is required to be 

purchased.  The financial implications to either party is not a matter which the 

IHP should be swayed by, and there would need to be a good ‘resource 

management’ justification for the imposition of a zoning regime with provisions 

that reflect, or are more onerous than, the designation restrictions.   

88. I also note that in the IHP’s recommendation on CIAL’s requirement for a 

modified designation in respect of the Trust’s land, the IHP took into account 

alternatives, i.e. other planning approaches by which the restrictions could be 

achieved, notably PC16 which had been raised as part of the background to the 

pursuit of the designation modification.  The IHP’s recommendation22 records 

that the Hearing Commissioner had declined that plan change on the basis that 

the REPA controls would be more appropriately implemented through a 

designation rather than a plan change, accepting the Commissioner’s reasoning 

in PC16 that the designation was the more appropriate tool as being of 

relevance.  Importantly, at para [49], the IHP noted “a valid point of difference” 

that the designation will offer recourse to the remedies of acquisition and 

compensation under the Public Works Act 1981.   

89. There is a real likelihood that if the restrictions are imposed through the 

underlying zoning as they had been proposed in PC16, the Trust’s recourse to 

the remedies of acquisition and compensation under the Public Works Act will 

be lost. 

Concluding comments 

90. CIAL’s opening submissions emphasise that the importance of recognising the 

effect of and presence of activities on the presence of Christchurch International 

Airport including the ongoing aviation related activity that in the context of Part 2 

of the RMA poses a potential risk to the health and safety in adjoining zones 

(inter alia).  Counsel also states that the reason CIAL seeks land use controls is 

not because it now has a designation, and in that regard it notes that its 

submissions predated the IHP’s decision on the designation.   

91. However, aside from the fact that CIAL’s submissions proceeded on the basis 

of an assumption that the designation would be approved, that is hardly 

relevant, because the relevant point raised by the Trust is that the ‘mischief’ 

now addressed by the REPA restrictions consequent upon the IHP’s decision 
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on the modified designation, is the same mischief now said to justify the 

underlying zone prohibited activity rules sought by CIAL through this process.   

92. The Trust thus rejects CIAL’s rationale and submits that there can be no 

justification for a ‘doubling up’ of these controls in circumstances where the 

potential risk to health and safety associated with the adjacent aviation related 

activity is adequately addressed through the REPA designation restrictions.   

93. In the context of the Long Bay criteria, in making a rule, the Council (the IHP 

here) “shall have regard to the actual or potential effect on the environment”.  

That would inevitably encompass a consideration of effects associated with the 

risk to health and safety of persons on the Trust’s land associated with the 

aviation activities at the airport.  However, a rule must also be evaluated under 

s 32, such that it will also be relevant to consider: 

93.1 The efficiency and effectiveness of the proposed provisions in achieving 

relevant objectives; 

93.2 Benefits and costs of the environmental, economic, social and cultural 

effects anticipated from the implementation of the proposed provisions. 

94. Given that, as a starting point, there are already existing restrictions flowing 

from the REPA designation, it cannot be said that the rules sought by CIAL will 

be either “efficient” or “effective” in achieving relevant objectives.  It is no 

answer to say that CIAL might withdraw the designation, and that without the 

rules there will be a ‘gap’.   

95. Although CIAL is at a loss to understand why it is that the Council’s planner has 

failed to turn her mind to the situation where the designation might be 

withdrawn, I submit that this scenario is disingenuous (with respect).  The IHP is 

entitled to assume that the designation will only be withdrawn if there is no 

longer any justification for the REPA controls.  That situation would likely only 

arise in the event that there is a change of the current runway layout and 

operating procedures.   

96. It is open to a requiring authority to remove a designation if it is no longer 

required without formality.  If the designation is no longer justified, it would be 

open to CIAL to give notice that it is to be removed from the plan.  However, 

changes to the underlying zone provisions could not be effected in the same 

way.  Unless CIAL (or the Council) promotes a plan change, the rules would 
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remain in the plan as operative rules notwithstanding that they are no longer 

justified. 

97. That would result in an equitable position from the perspective of the Trust, and 

one which would leave it bereft of any effective remedy.  For reasons outlined in 

these submissions, it is submitted that the purpose of the Act is better achieved 

without the inclusion of any REPA controls in the underlying zoning. 

Dated this 23rd day of September 2015. 

 

P A Steven QC 

Counsel for GN McVicar No 1 Trust 


