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DAY 1 – 13 OCTOBER 2015 

 

  [9.59 am] 

 

SJH:   Yes, good morning.  Just before we start, any conflicts have been 5 

disclosed on the website.  I have brought particular attention to the fact 

that Ms Appleyard is a trustee of our family trust – does anyone have 

any objections to any of the conflicts that are noted online, on the 

website?  All right.  Thank you.   

 10 

 All right, Ms Viskovic, we will go straight to you, unless there are any 

applications from anyone prior to that?  Okay, thank you.   

 

  [10.00 am] 

 15 

MS VISKOVIC:   Thank you, sir.  So the Council pre-circulated its legal 

submissions yesterday and so I do not propose to read them out, I just 

propose to sort of run through these briefly.   

 

SJH:   Perhaps I should just deal with that, because there was an application 20 

from some Council from another island who wanted an hour for 

opening.  We have operated on very brief openings but very fulsome 

closings, which can be in writing if people adopt to do that.  So that is 

just to explain why that person did not get the hour they were seeking.  

Sorry, Ms Viskovic, I should have said that at the start.   25 

 

MS VISKOVIC:   So these submissions are obviously given in respect of 

proposal 12, the Hazardous Substances and Contaminated Land 

Proposal.  Just noting at section 2 of my submissions, the key issue for 

the Panel to determine in relation to this proposal is essentially what 30 

seems to be a philosophical difference in the approach to the 

management of hazardous substances as between the Crown and the 

Council.   

 

 Contrary to the Crown’s contention in its opening submissions, the 35 

Council submits that the approach it is taking to the management of 

hazardous substances, in particular the inclusion of thresholds for 

substances and an activity status table, is not too difficult to use.  When 

a substance sits below - - -  

 40 

SJH:   Not in the evidence – that is one place that it is confusing though, isn’t 

it?  One of your witnesses acknowledges it is confusing, parts of it are 

confusing.  How does that work with the OIC and certainty? 

 

MS VISKOVIC:   Well the Council’s submission is that it is not complex to 45 

use in the sense that where you are under a threshold you are a 
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permitted activity in certain zones, and when you are over that 

threshold you are a restricted discretionary activity.   

 

SJH:   For lay people to work out the threshold when it is a cumulative 

threshold? 5 

 

MS VISKOVIC:   It is a site threshold, sir, so the Council’s submission is that 

the site owner should know the level of hazardous substance on their 

site.   

 10 

SJH:   Well no doubt we will have that tested in cross-examination.   

 

MS VISKOVIC:   The Council submits that the activity status table is an 

appropriate, effects-based screening tool for determining when resource 

consent is required for the storage and use of hazardous substances.  15 

This can be contrasted with the activity based approach supported by 

the Crown.   

 

 From paragraph 2.4 I have discussed the relationship between the 

Resource Management Act and the Hazardous Substances and New 20 

Organisms Act and set out some case law.  Essentially, as discussed at 

paragraphs 2.7 to 2.11, the Council submits that the relationship 

between the Resource Management Act and the Hazardous Substances 

legislation has been discussed by a number of cases which the Council 

submits supports its view that the provisions of the proposal are 25 

appropriate.  The Council submits that the juris prudence regarding the 

relationship between the legislative regimes is clear, that is, that the 

regimes are complimentary, although they may regulate the same 

substances.   

 30 

 The Hazardous Substances and New Organisms reform is discussed 

from paragraphs 2.13 to 2.19, with the key conclusion being at 2.19, 

and that is that at the time of this hearing the Council’s functions in 

relation to the management of Hazardous Substances, as set out in 

section 31 of the Resource Management Act and the relationship 35 

between the Resource Management Act and the Hazardous Substances 

New Organisms Act as set out at section 142 of the Hazardous 

Substances Act have not been amended through legislative reform.   

 

 At section 3 of my submissions I have discussed the transportation of 40 

hazardous substances, and in that regard I would note that the Resource 

Management Act specifies that the Council’s functions include 

management of the transport of hazardous substances.  While transport 

of hazardous substances may be regulated through other legislative 

regimes, transport routes including potential effects on surrounding 45 
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land uses, times and frequencies relating to transport of hazardous 

substances are not managed through those other regimes.   

 

 The Council submits that these are matters that are appropriately 

regulated through the proposal.   5 

 

  [10.05 am] 

 

 At section 4 I have set out a discussion regarding the reverse sensitivity 

overlays. There has been general agreement that overlays are 10 

appropriate where there is significant justification for their scope.  As 

no robust, quantitative risk assessments currently exist at this time for 

the overlays sought, the Council supports the inclusion of interim, 

time-limited overlays for the Woolston bulk storage facilities.   

 15 

SJH:   The Lyttelton Port Recovery Plan directs the Council to take the lead in 

a QRA for Lyttelton.  What stage has that reached? 

 

MS VISKOVIC:   Yes.  I am not sure of the stage that that has reached, sir. 

 20 

SJH:  Well perhaps you could inform us of that in closing, because presumably 

they would want to get onto it pretty quickly. 

 

MS VISKOVIC:   Yes.  I understand that these QRAs do take some time to 

develop.  I have discussed at section 5 of my submissions the 25 

consideration of the Lyttelton Port overlay and in particular would just 

note that including an overlay in relation to that area at the moment, the 

Council submits could result in a fragmented approach given the Port 

Recovery Plan and the exclusion of this proposal from application to 

that area.  Presumably the QRA that is being developed for the 30 

Lyttelton Port area would inform an overlay which could be included in 

the plan at a future time by a plan change.   

 

SJH:   When is that plan to be made final? 

 35 

MS VISKOVIC:   I am not sure of the timing. 

 

MS APPLEYARD:   September.  It is with the Minister at the moment, but he 

is going to do another short round of written submissions, but it is 

around – sorry, not September, by Christmas effectively.   40 

 

SJH:   Right, okay, thank you.   

 

MS VISKOVIC:   So essentially I have addressed section 5 of my submissions.  

But just going back to the general discussion around overlays, the 45 

Council is proposing interim overlays be applied in relation to the 
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Woolston oil and gas facilities and to assist the Panel I will have 

Mr Blair present as an exhibit some maps which show the proposed 

overlays to be included in the plan for the liquid gas and oil company 

sites.   

 5 

 At section 6 of my submissions I have discussed the exemptions sought 

by the airport in relation to aviation fuels and note that the Council 

maintains its position that it does not consider that an exemption is 

appropriate at this time, and likewise at section 7 I have discussed the 

exemption sought by Horticulture New Zealand for the application of 10 

agrichemicals and fertiliser, and the Council opposes the exemption 

sought for the reasons set out at paragraph 7.2. 

 

 At section 8 of my submissions I have discussed what is being referred 

to as the Transpower rule which relates to setbacks around the 15 

transmission lines, and I understand that that position is essentially 

agreed between the parties.   

 

 At section 9 I have discussed the LPG threshold.  There has been a 

move to try and increase the threshold in the AST table to 300 kg’s in 20 

residential areas.  The Council, for the reasons set out in Mr 

Schaffoener’s evidence continues to support a threshold of 200 kg’s per 

site and I just note that at paragraph 9.3, the fourth line down there are 

some extra words I think in that sentence and so from the start of that 

line, if you could please delete “it is able to consider that”. 25 

 

 Finally, at section 10 of my submissions I have addressed contaminated 

land, these have been drafted to provide an overarching framework for 

contaminated land in the Christchurch District and in particular to 

enable observance of the National Environmental Standard for 30 

assessing and managing contaminants in soil to protect human health. 

 

  [10.10 am] 

 

 I note that the Council continues to support objective 12.2.1.1 as it 35 

considers that it is appropriate to reference water supplies, productive 

soils, and significant natural and cultural heritage sites for the reasons 

set out in Mr Blair and Ms McNickel’s evidence.   

 

 Finally, I note that the Crown has sought an additional objective 40 

relating to contaminated land and the Council in response notes that it 

considers that proposed objective 12.2.1.1 is already sufficiently broad 

enough to provide the link to the policies proposed by the Crown which 

the Council supports the inclusion of within the proposal. 

 45 

 Unless the Panel has any questions? 
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SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 5 

SJH: Mr Neill? 

 

MR NEILL:   Not at this point, sir. 

 

MR DAYSH:   I have a couple of questions.  Thank you very much.  Just really 10 

turning to your page numbers, I think it is the fourth page through 

under 2.5 and just over the page you talk about the relationship with the 

HSNO and the RMA and the fact that nothing in the HSNO legislation 

stops the Council doing something more stringent than in the HSNO. 

 15 

 I just want to ask you a question about this actually gives the Council 

and the Panel discretion does it not?  The Panel can decide either the 

Council proposal which is more stringent than the HSNO or go down 

the Crown route or do nothing at all, so in a strict legal sense do you 

agree that the Council and the Panel in its decision making powers have 20 

a discretion? 

 

MS VISKOVIC:   Yes, there is a discretion, I would just note that the Council 

obviously has a function under the RMA as well to manage hazardous 

substances and the effects of hazardous substances, so that would 25 

influence the decision made in terms of the level of regulation that is 

imposed in relation to hazardous substances. 

 

MR DAYSH:   Just one follow up and associated question under your 2.11 you 

talk about the fact that HSNO does not deal with accumulative effects 30 

with multiple facilities, that is your submission, would you say that it is 

a or perhaps the major plan for the Council proposal that is a key area 

in the Christchurch situation? 

 

MS VISKOVIC:   Yes, that is one of the key potential effects, management of 35 

accumulative effects of sites locating in close proximity to each other 

which is not considered under the HSNO legislation; also I suppose the 

ability to consider sensitive receiving environments as well. 

 

MR DAYSH:   Okay, just one final question on your 3.2 and this is really 40 

maybe able to be answered by one of the witnesses, the transports 

routes, times and frequencies under 3.2 that you talk about controlling 

and right through the plan, but how are these routes defined, are they 

mapped or scheduled? 

 45 
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MS VISKOVIC:   I suppose my understanding would be that and perhaps you 

could discuss this with Mr Blair but that it could be imposed through a 

condition of consent perhaps if there was a specific sensitive receiving 

environment that you did not want hazardous substances being 

transported past particular times of the day for example, there could be 5 

conditions on resource consents that would limit those matters. 

 

MR DAYSH:   Thank you. 

 

SJH:   Thank you, if you call your first witness please? 10 

 

MS VISKOVIC:   Thank you, the Council calls Ms McNickel? 
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<DAVINA LEAH McNICKEL, affirmed [10.14 am] 
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<EXAMINATION BY MS VISKOVIC [10.14 am] 

 

MS VISKOVIC:   Can you please confirm your full name is Davina Leah 

McNickel and you have the qualifications and experience set out in 

your evidence-in-chief dated 15 September? 5 

 

MS McNICKEL:   Yes, that is right. 

 

MS VISKOVIC:   You have prepared a statement of evidence for this hearing 

dated 15 September 2015? 10 

 

MS McNICKEL:   Yes. 

 

MS VISKOVIC:   Do you have any changes or amendments that you would 

like to make to that statement? 15 

 

MS McNICKEL:   No. 

 

  [10.15 am] 

 20 

MS VISKOVIC:   Can you confirm that your statement is true and correct to 

the best of your knowledge? 

 

MS McNICKEL:   Yes. 

 25 

MS VISKOVIC:   I understand you have prepared a brief summary of your 

evidence in relation to this hearing, could you please take us through 

that and then remain there to answer any questions? 

 

MS McNICKEL:   Yes.  In my evidence I have addressed general 30 

contaminated land matters rather than specific submissions.  I have not 

discussed any planning related matters as that is outside my area of 

expertise therefore my evidence provides an overview of contaminated 

land issues. 

 35 

 The Hazardous Activities and Industries List is the basis for identifying 

sites that have the potential to contaminate land.  Environment 

Canterbury places information on their sites onto the List of Land Use 

Register which is available to territorial authorities and the public via a 

web portal. 40 

 

 This information is used in Christchurch to manage potential effects 

associated with soil disturbance from earthquake repair works to land, 

houses, and infrastructure.  The Council has also used this information 

to enable them to fulfil their functions under the Resource Management 45 

Act. 
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 Contaminated land arises when contaminants are lost to the 

environment and are present in concentrations which pose an 

unacceptable risk to humans or the environment.  A detailed site 

investigation or DSI must be undertaken in order to understand the 5 

level of risk posed.  James Court states in his evidence in 8.3.3 that he 

disagrees with my statement relating to when a DSI is required under 

the National Environmental Standard.  I agree that regulation 11 of the 

standard allows activities to be considered via a discretionary pathway 

where there is no DSI provided. 10 

 

 Contamination can be managed through physical and behavioural 

controls but where these are not appropriate site remediation must be 

undertaken.  The mediation can be physical, biological or chemical and 

should be validated to ensure that goals have been achieved.  If 15 

management or remediation is not undertaken on a contaminated site, 

then the potential exists for ongoing harm to humans or the 

environment and the possibility of contamination spreading to other 

sites or media. 

 20 

 The Ministry for the Environment has produced a series of 

contaminated land management guidelines to promote best practice for 

the investigation, management and remediation of contaminated land.  

Council’s must also rely on the expertise of their staff or external 

providers to ensure that reports documenting the investigations and 25 

assessments are based on best practice. 

 

 If investigations, management or remediation of sites is not carried out 

correctly exposure to contaminated land could lead to significant 

effects to both humans and the environment.  Section 8.4 of my 30 

evidence regarding soil guideline values that are protective of 

ecological receptors states that there is currently no consistent method 

of deriving these criteria for use in New Zealand. 

 

 In response to that James Court states in 8.6 of his evidence that he 35 

assumes the gap I refer to is criteria that protect the soil ecosystem, 

plants, soil and vertebrates, microbes and birds and animals that rely on 

the soil ecosystem.  I agree with that statement.  

 

 Regional Councils have a function under the Resource Management 40 

Act to identify land for the purpose of investigating and monitoring 

contaminated land.  Regional Councils are also responsible for 

managing discharges from contaminated sites and the management of 

the use of land to maintain water quality. 

 45 
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 Territorial authorities are responsible for managing the effects of the 

use, subdivision and development of contaminated land.  Environment 

Canterbury utilises the HAIL, the Hazardous Activities and Industries 

List to identify sites that have the potential to be contaminated and 

makes this information available via its Listed Land Use Register. 5 

 

 It has regional rules that require the submission of site investigation 

reports so that information can be updated and shared.  A position is 

currently being trialled where a single point of contact within 

Environment Canterbury is provided to territorial authorities to assist 10 

them with technical advice relating to the implementation of the 

National Environmental Standard and general contaminated land 

matters. 

 

SJH:   Thank you, Ms Huria? 15 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Mr Neil? 

 20 

MR NEILL:   What, or where is the boundary between the role of regional 

council, in this case Canterbury Regional Council, ECan, and the role 

of the City in these issues? 

 

MS McNICKEL:   I am not really qualified to discuss in too much detail the 25 

different roles of the councils, I am not a planner, I am a technical 

expert.  What I do know is that we have very overlapping roles when it 

comes to managing subdivision and use and change of use of land, and 

so we do try to work very closely together as councils to make sure that 

we are working in a complementary way. 30 

 

MR NEILL:   You indicated that Environment Canterbury uses the HAIL 

method.  What other methods are there? 

 

  [10.20 am] 35 

 

MS McNICKEL:   There are, the HAIL is simply a list of sites or activities that 

could cause land contamination so we use that as a basis to identify 

land uses that could cause concern.  There are various ways of 

determining whether or not you have a HAIL site, so there may be 40 

other land uses that could cause land contamination and the HAIL list 

actually has a catch-all category, the very last category is any other site 

that could be associated with contamination.  So it is not so much a 

method, it is a list of activities. 

 45 
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MR NEILL:   I accept that but in your evidence-in-chief you indicated that that 

was the method they use, is there in fact any other method other than 

HAIL that can be utilised? 

 

MS McNICKEL:   We use various ways of identifying the HAIL sites, we 5 

mostly rely on Council records aerial photographs, consultants have to 

undertake preliminary site investigations to research all sources of 

information to identify whether a HAIL has occurred. 

 

MR NEILL:   But HAIL is the only method that has been published, upon 10 

which you can make those determinations? 

 

MS McNICKEL:   It is the only list so far that the Ministry have published that 

says those activities could cause land contamination. 

 15 

MR NEILL:   The Crown, in the evidence that I have read, have indicated that 

there is, and my words not theirs, but a little bit all too much 

bureaucracy in what you are proposing in that the existing Acts, the 

two Acts that are now in place provide sufficient information and that 

you could truncate what you are doing to some degree.  Do you accept 20 

any of that? 

 

MS McNICKEL:  Again, it is probably outside of my area of expertise to 

comment on the appropriateness of the proposed rules.  As far as how 

the two councils manage information and how they share information 25 

and the rules and regulations that are in place, my experience is that 

they work well but I would be unable to comment in too much detail 

about the proposed plan at this stage. 

 

MR NEILL:  Okay, I will ask the appropriate witnesses when they appear, 30 

thank you. 

 

SJH:   Mr Daysh. 

 

MR DAYSH:   Yes, thank you very much Ms McNickel, just a question as a 35 

technical person which I think you can answer, looking at the whole 

area of contaminated land in and around Christchurch, what sort of 

percentage of the responsibilities would sit with Canterbury and with 

the City, is there a contaminated land issue as being looked at?  Is it 

dominated by the Canterbury Regional Council’s functions and team? 40 

 

MS McNICKEL:   It largely depends on the activity.  Obviously regional 

council are more responsible for looking at discharges from those sites 

and managing those discharges, but the way in which that discharge 

might occur is very much associated with a land use or a building or 45 

some other activity that the territorial authority is responsible for.  So 
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that is why we have these overlapping roles.  For instance, if you were 

building a house and you had to excavate lots of soil, then there is the 

potential for that soil to become entrained in stormwater, dust, those 

sorts of things and that is where the Regional Council’s functions lie.  

So we work together with local councils to make sure that we are 5 

addressing all issues at the site.  As far as a percentage, I would not be 

able to even guess at a percentage.  It is going to be largely dependent 

on the activity. 

 

MR DAYSH:   Okay, thank you.   10 

 

SJH:   Thank you, anything arising Ms Viskovic? 

 

MS VISKOVIC:   No sir, thank you. 

 15 

SJH:   Thank you Ms McNickel, you may stand down. 

 

<THE WITNESS WITHDREW [10.23 am] 

 

SJH:   Ms Viskovic this Panel is getting tired of stating that what is required of 20 

witnesses is a highlights package, not a reading of an executive 

summary that we have already read.  We have repeatedly said that.  

Now all we got here was a reading of the executive summary.  We 

require a highlights package. 

 25 

MS VISKOVIC:   Yes, sir. 

 

SJH:   Call your next witness. 

 

MS VISKOVIC:   The Council calls Mr Norbert Schaffoener. 30 

 

SJH:   There appears to be an immediate issue with 1.6 which again ignores 

statements made by this Panel that if someone is in-house they have to 

confirm they have the authority of their employer and comply with the 

code.  We have repeatedly said that as well but you did not cover that 35 

off.  Find out who it is that has given this approval. 
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<NORBERT SCHAFFOENER, affirmed [10.25 am] 
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<EXAMINATION BY MS VISKOVIC [10.25 am] 

 

MS VISKOVIC:  Can you please confirm your full name is Norbert 

Schaffoener and you have the qualifications and experience set out in 

your evidence-in-chief dated 15 September 2015? 5 

 

MR SCHAFFOENER:   I do. 

 

MS VISKOVIC:   And you have prepared two statements of evidence for this 

particular hearing, evidence-in-chief dated 15 September 2015 and a 10 

rebuttal statement dated 6 October 2015? 

 

MR SCHAFFOENER:   That is correct. 

 

MS VISKOVIC:   I understand in those statements you have sworn the code of 15 

conduct and can you please confirm that you have the authority to 

present that evidence on behalf of your employer? 

 

MR SCHAFFOENER:   I do. 

 20 

SJH:   Who is the authority from? 

 

MR SCHAFFOENER:   My client, the Council. 

 

SJH:   You work for the Council don’t you? 25 

 

MS VISKOVIC:   No, Mr Schaffoener - - - 

 

MR SCHAFFOENER:   No, I’m completely independent. 

 30 

SJH:   Oh, I am sorry I got mixed up.  My apologies, my error. 

 

MS VISKOVIC:   Do you have any changes or amendments you would like to 

make to those statements? 

 35 

MR SCHAFFOENER:   No, but I will summarise some issues that came out of 

rebuttal evidence on other matters, probably in the summary rather than 

at this stage. 

 

MS VISKOVIC:   Can you confirm that your statements are true and correct to 40 

the best of your knowledge? 

 

MR SCHAFFOENER:   I do. 
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MS VISKOVIC:   I understand you have prepared a highlights package.  Could 

you please present that to the Panel and then remain there to answer 

any questions. 

 

MR SCHAFFOENER:   I will.  Good morning.  I have not written a summary 5 

in the sense that I will summarise again what I have written in the 

previous documents that you have had the opportunity to read, so I was 

only advised actually late on Thursday that a summary may be a good 

option and I did not have the time to produce one. 

 10 

 So I will just highlight some of the matters that are arising from my 

evidence and from evidence of other parties.  One point I would like to 

clarify in terms of my statement of evidence, the 15 September primary 

statement, in section 1.7 I list a number of documents that I have used 

in preparing my statement.  I have not listed the guidance note that may 15 

play quite a part in proceedings here, but I will talk about that, and I 

would also like to clarify, because I saw in the opening statement for 

my counsel for the Crown that I was the author of a number of these 

documents, of which I was not. 

 20 

 So there are a number of documents listed that I have used but not 

completely authored.  I have co-authored quite a number of them as I 

was contracted to the Ministry for the Environment over the years 

repeatedly in preparing training material, advice notes, guidance notes 

or even in working on the HSNO regulations and the Act.  But I do not 25 

claim to have written all of them, particularly not on my own. 

 

 In terms of my evidence, I have been asked by Council as an 

independent expert to address particular matters, so in my evidence I 

have not addressed all matters raised by submitters.  For example the 30 

matters of policies and objectives was largely left to the Council 

planner and in the matter of the Port, my evidence was based on the 

advice that the Port was specifically exempt under the Port recovery 

plan so I have not made any comments with regard to the Port. 

 35 

 Now the main issues as I see them arising from the submissions are, 

firstly, and probably most importantly the RMA has no interface.  Now, 

the legal side has been talked about and will be talked about even more.  

I would just like to draw attention to section 142(iii) of the HSNO Act, 

which clarifies the relationship between controls under HSNO and 40 

additional controls within the RMA regime, where that is and the 

wording is “considered” necessary. The word is considered, not proven, 

demonstrated or anything else, it is considered, and the whole sentence 

which is often forgotten, actually starts with “nothing shall prevent”.  

And I would say the term “nothing” is a very strict test. 45 
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  [10.30 am] 

 

 Now, I also do not intend to speculate on any law changes that may or 

may not occur in future or intentions by members of the government 

for which there does not appear to be any support in parliament at the 5 

moment. So I intend to stick, and I have always done that in my 

professional background, to the facts and to the law, including the case 

law as it stands in this area. 

 

 Now, the guidance note that is repeatedly referred to, particularly in 10 

Crown evidence, is actually a Ministry for the Environment document 

but had been uploaded onto the Quality Planning website, which is a 

semi-independent entity.  So it is not on the Ministry website, it is not a 

Ministry guidance document.  

 15 

 Now, what was on the Ministry for the Environment website in terms 

of guidance were two technical planning documents of about 250 page 

content, which at the beginning of expert caucusing on 8 September 

were still on the Ministry website, but have for one reason or another 

been removed in the last few weeks, and that basically means that there 20 

is no guidance whatsoever on this matter provided by the Ministry for 

the Environment. 

 

 The Quality Planning website guidance note is an extract, cut and paste 

job of a longer guidance note that was drafted for the Ministry for the 25 

Environment about four years ago.  The full guidance note has about 

160 pages, the extract provided on the Quality Planning website has 

about 14 pages.  It is limited in its scope and because it is a cut and 

paste job, the context is sometimes difficult to understand.  It has also 

been edited.   30 

 

 It is correct that I was contracted to the Ministry for the Environment in 

2011 to write that guidance note.  Two stages initially, a more basic 

one to replace the old one which was deemed to be not very useful, and 

then to incorporate the Ministry for the Environment technical 35 

documents, and some of you may be familiar with them.  This is so 

called red book, which is a very big document, the planning guide for 

hazardous facilities.  And there’s a compendium document, the so-

called blue book, which is the assessment guide for hazardous facilities. 

 40 

 Now the update of the guidance note was meant to incorporate that 

guidance into the Quality Planning guidance note, but that did not 

occur because for whatever reason it was decided not to provide that 

guidance, or that level of guidance. 

 45 
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 So that’s the background the guidance note, and I also have quoted in 

my evidence, particularly my rebuttal evidence, extract from that 

guidance note in relation to various matters, in particular in relation to 

the activity status table, the AST, which is a bit of a contentious issue 

in the proceedings here as well. 5 

 

 Just in terms of the background, when I was asked last year to assist 

Council with this matter, the question was “what methodology would 

be used to determine the activity status of hazardous facilities?” and the 

intent at the time of Council was to have the hazardous facilities 10 

screening procedure, which has been used widely in the past but is used 

less and less now by Councils to a degree because of its perceived 

complexity, and to a degree because it hasn’t been updated for a 

number of years, and it is slightly out of date. 

 15 

 So I told Council that I do not recommend the HFSP in their plan, and 

instead advised to use the simpler alternative, which is the AST, the 

Activity Status Table. 

 

 The purpose of the Activity Status Table is to provide an 20 

approximation of risk through quantity thresholds.  The more you have 

the more likely it is that an unintended event, if it occurs, may have 

more significant effects. It is a relatively basic but widely accepted 

approximation. 

 25 

 The AST has been used for the last 12 or 15 years by numerous 

Councils across New Zealand, most recently it has been adopted, to my 

knowledge, by the Rotorua District Council, and they have just 

finalised their last appeals and resolved them, so it is in that plan.  It is 

also currently in the proposed Auckland Unitary Plan, the process for 30 

which is almost concurrent with this process.  But overall, the approach 

and the scope and some of the details of the plans are very similar.   

 

  [10.35 am] 

 35 

 My advice to Council actually has been not to reinvent the wheel in the 

time available, but stick to something that is proven.   

 

 The Crown submitted that there would be alternatives, such as the 

activity lists in the Napier and South Taranaki District Plans.  Now, 40 

unfortunately the extract from those plans provided as an appendix to 

the evidence by the Crown witness does not provide the full part that is 

relevant in relation to those activity lists, in particular it does not 

specify which activities actually trigger consent. 

 45 
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 What the activity list is, it is actually a list of what used to be called in 

the past “noxious industries” and assumes that because of that they 

must be major hazardous facilities, because there is no link to effects 

and no link to quantities of hazardous substances either.  It would mean 

that, in terms of milk processing for example, which is included, an 5 

artisan cheesemaker would require a consent as a major hazardous 

facility.  It would equally apply to tanning, which is included.   

 

 My opinion is that a system like that in that form, if adopted, would 

lead to considerably more consent applications required than the 10 

activity status table proposed on this plan.   

 

 On the alleged duplication with HSNO regulations, I have provided in 

my evidence, in particular in section 10.6 to 10.9 on the example of 

emergency management planning, the difference between the two.  15 

And that can be provided for numerous HSNO regulations. 

 

 HSNO was described in Auckland hearings as “inward looking” 

whereas the RMA is more outward looking, and Dr Kirkpatrick as the 

Chair of the Panel took up on that review, I think it is a possible 20 

description, I described HSNO because I was involved in this 

developed as a “thin blanket that provides coverage”.  Of course it is a 

blanket, but it is not suitable for all circumstances, there are situations 

where you require more than HSNO.  And that is my opinion that it is 

necessary in some circumstances. 25 

 

 On examples within the activity status table, LPG has been raised 

repeatedly, it has one number out of 200 or so in the Plan, and I have 

again in my evidence provided the background for the number of the 

threshold in sensitive residential zones for LPG, where it comes from.  30 

It is in more primary evidence in section 9.9 to 9.11, it has applied a 

detailed description of the basis of developing that number for LPG. 

 

 Now, the quantity represents the risk, it is entirely up to local 

authorities or local communities to decide what the risk appetite is in 35 

that local community. There is no black and white, there is no right or 

wrong.  I explained where the number 100 kg comes from, it basically 

means two bottles of 45 kg, something people can understand, 45 kg 

bottles of LPG on the back of the house, usually facing the neighbour 

and not your own property, and if you imagine a small residential 40 

section, you have three sides, six bottles of those that is currently 

within the 100 kg limit. 

 

 Now, what the Crown supports on behalf of the LPG industry is to 

triple that.  So you are dealing with basically more than three quarters 45 

of a tonne of LGP facing your residential garden.  Without any input by 
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anybody to make sure that you are not affected.  You do not have a say, 

Council has no say, I consider that number is too high. 

 

  [10.40 am] 

 5 

 But again there is no right or wrong, if there is the belief that the 

Christchurch community has a high appetite for hazardous substance 

risks than elsewhere that is not a technical decision.   

 

 On the matter of reverse sensitivity I note that the oil companies and 10 

the Council have largely agreed on the approach, so I do not want to 

really elaborate on that, my only issue was while I support the principle 

of a risk overlay, that the extent of the overlay, in particular with regard 

to the fuel terminal, not the LPG terminal, is based on a particular 

guidance from Britain which I question whether that is the most 15 

appropriate guidance in this instance. But because Council and the 

submitter have agreed that this overlay should only apply on a 

temporary basis I would accept that.  

 

 It affects obviously more, other properties than an overlay that would 20 

solely be based on quantitative risk modeling would be.  But I do not 

have a problem with that approach. 

 

 In conclusion, I basically support the approach and the principle of 

proposal 12, with regard to the management of hazardous substances.  I 25 

support the activity status table as the most appropriate screening 

method to determine the activity status of hazardous facilities.  I see the 

scope and level of control provided is largely appropriate, and I note 

that in comparison with a number of other plans in the country, in 

particular, I have been involved in that lately, and it is currently 30 

happening as well, the Auckland Unitary Plan process, this plan over 

all is more permissive than the Auckland Plan. The number of activities 

which in Auckland would trigger controlled status are permitted under 

the proposal 12. The number of activities which would be fully 

discretionary under the Auckland Plan are restricted discretionary 35 

under this proposal. 

 

 Thank you. 

 

SJH:   Thank you.  Mr Randal? 40 

 

<CROSS-EXAMINATION BY MR RANDAL [10.42 am] 

 

MR RANDAL:   Good morning, Mr Schaffoener.  I have got some questions to 

kick off about the history of the legislation, and obviously you are very 45 

well placed to give evidence on that having sort of lived through not 
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only the enactment of the RMA, in 1991 of course, but HSNO in 1996, 

five years later, where you have pointed out the key provision in there, 

providing that RMA decision makers cannot cut across HSNO, and can 

impose more stringent requirements where necessary. 

 5 

MR SCHAFFOENER:   Where considered necessary, yes. 

 

MR RANDAL:   Yes.   

 

MR SCHAFFOENER:   I have that problem that it is always quoted as “where 10 

it is necessary”, it is not what the law says. 

 

MR RANDAL:  Certainly, but where considered by this Panel to be necessary 

in this case. 

 15 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   And of course you were at MFE or advising MFE on some of 

the HSNO regulations as they came in over the following 10 years up 

until about 2006, that is right, is it not? 20 

 

MR SCHAFFOENER:   Yes. 

 

MR RANDAL:  It is fair to say, is it not, that over time as that timeline has 

progressed the need for hazardous substances controlled in district 25 

plans has decreased, isn’t that right? 

 

MR SCHAFFOENER:   No, it is not my opinion that that is the case.  HSNO 

has certainly grown, I would not say in depth, more in width and it 

provides a more mean of compliance, I think that is a building 30 

legislation terminology, but it provides former means of compliance in 

terms of specifics to meet the more performance based regulations 

under HSNO.  It has not grown in the way that it now includes matters, 

which it did not include initially in the 1996 Act, and in the 2001 

gambit of regulations, which were the primary HSNO regulations, and 35 

does now or has been designed at any point to include resource 

management matters.  No, that is not correct. 

 

MR RANDAL:  But I think you just said that its breadth has increased over 

time? 40 

 

MR SCHAFFOENER: Well, there are more specific, more prescriptive 

requirements now than there used to be under the more performance 

based approach initially chosen, because people were struggling with 

that.  So there is certainly a lot of paper produced now, yes. 45 
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  [10.45 am] 

 

MR RANDAL:  Okay, and I think in your evidence you have given the specific 

example of signage, where at one time it was considered to be good 

resource management practice for district plans to regulate signage on 5 

hazardous facilities. You have given that example in your evidence, 

have you not? 

 

MR SCHAFFOENER:  Yes, the background to that was really when I was 

working at the Auckland City Council on the first plans in the 1990s, it 10 

was considered that there may be an option for additional signage 

where, for example, a facility was near a local school or something like 

that, that you would have additional signage in language to be 

understood by other than technical people, which is what HSNO 

requires.   15 

 

 But it was over time established that that type of signage would 

probably not be appropriate because it might actually draw attention to 

what is happening on the site, and particular the type of signage was 

also not supported by industry. And because local authorities saw 20 

limited merit in that additional signage the matter was dropped over 

time.   

 

 But it was not changed because it was deemed that the technical HSNO 

signage was covering matters that Council wanted to control.  There 25 

were completely different types of signs considered.  

 

MR RANDAL: But nonetheless there are comprehensive controls under HSNO 

around sings, are there not? 

 30 

MR SCHAFFOENER:   There are technical signage requirements under HSNO 

that no Council should or would contemplate to repeat. 

 

MR RANDAL:   Yes, yes, because HSNO covers the field essentially? 

 35 

MR SCHAFFOENER:   Because from a technical point of view that signage is 

appropriate.  If it is for management emergency response, for example, 

the Fire Service, they are appropriate.   

 

MR RANDAL:  Okay, thank you.  So just to make sure I have understood your 40 

evidence correctly, certainly you do not accept that there is a significant 

overlap between the provisions of proposal 12 as Council seeks it to be, 

and the HSNO regulations, that is right, is it not? 

 

MR SCHAFFOENER:  No, I do not consider that.  I have made statements and 45 

they are not quite correctly reflected in the joint caucusing statement as 
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well, that is why I could not sign it, that you either have some overlaps 

or you have gaps because legislation does not sit exactly side by side.  

That applies to the building legislation where there is a standard with 

regard to hazardous substances in buildings, it relates to the transport 

legislation, where it relates to the transport of hazardous substances, 5 

and relates to resource management, which according to the case law 

we have seen and counsel for Council has demonstrated in her 

evidence, is wider than HSNO.   

 

MR RANDAL:   Right, so about that joint witness statement, in two places you 10 

record it as agreeing with the proposition that it is better to have 

overlap than gaps? 

 

MR SCHAFFOENER:   Yes. 

 15 

MR RANDAL:   And your evidence today is resigning from that or you still 

agree with that proposition? 

 

MR SCHAFFOENER:   As I said before I still agree with it, I prefer to have 

rather small overlap than gaps. 20 

 

MR RANDAL:   Okay. 

 

MR SCHAFFOENER:   I think that is prudent risk management practice. 

 25 

MR RANDAL:   Thank you.  So I have been looking at your evidence and 

really trying to understand why there is such a mismatch between it, 

and that of Dr Dawson from the Crown as to the coverage of HSNO 

and how comprehensive those controls are.  And I wonder if at the 

heart of that dispute lies a different approach to interpreting HSNO, and 30 

in particular I would like to discuss with you paragraph 3.4 of your 

rebuttal evidence.   

 

 Where you make the comment, I just want to make sure I have 

understood your evidence correctly.  You have said HSNO controls, as 35 

such, that there should not be significant actual adverse effects on the 

environment, but that RMA plans are in your view intended to address 

potential location specific effects.  Is that your evidence? 

 

MR SCHAFFOENER:   Yes, without elaborating too much what the difference 40 

is between the two but maybe you come to that. 

 

MR RANDAL:   Well I am interested in understanding the difference between 

those two actual effects on the one hand and the potential for effects on 

the other. 45 
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MR SCHAFFOENER:   Okay. 

 

MR RANDAL:   And I suppose having advised MFE on regulations you will 

know that many of them contain generic controls on hazardous 

substances, obviously.  Yes?   5 

 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   And you would accept, too, I think that those generic controls 

are based on the hazard classifications? 10 

 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   And the risks associated with substances with those 

classifications.   15 

 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   Yes. 

 20 

MR SCHAFFOENER:   To a degree.  We can talk about risk and risk in a 

moment but, yes. 

 

  [10.50 am] 

 25 

MR RANDAL:   Great, I look forward to it.  So Dr Dawson’s evidence is, and 

this is at paragraph 5.20 of his evidence, he says that those regulations 

have been developed to manage risks in two ways and I do not think 

these are controversial propositions but I just ask you to confirm that 

you agree.   30 

 

 They manage risks firstly by reducing the likelihood of incidents, 

would you agree with that? 

 

MR SCHAFFOENER:   That is what they state, yes. 35 

 

MR RANDAL:   Well that is their stated purpose. 

 

MR SCHAFFOENER:   If it is what they state, yes. 

 40 

MR RANDAL:   Yes.  And secondly they look to manage risks by limiting 

adverse effects if an incident were to occur. 

 

MR SCHAFFOENER:   Yes. 

 45 
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MR RANDAL:   You would agree to that too.  And so for example if we look 

at the types of controls under HSNO we can see that they all fit into 

one of those two categories, I think, but I would ask for your view on 

that.  So for example labelling and signage.  You would accept that the 

purpose of those controls is to address risk of someone perhaps 5 

misidentifying a substance, accidentally misusing it, not appreciating 

its hazardous properties.  Do you think that is right, that is the purpose 

of labelling and signage? 

 

MR SCHAFFOENER:   It would definitely contribute to that, yes. 10 

 

MR RANDAL:   Thank you.  And there are controls around approved handlers 

of course, as well, so certain substances and certain quantities can only 

be handled by people who are trained and approved for that purpose, 

yes? 15 

 

MR SCHAFFOENER:   In certain quantities above limits, yes. 

 

MR RANDAL:   Sure.  And the purpose of that is to address the risk again of 

mishandling of those substances, you would agree with that? 20 

 

MR SCHAFFOENER:   Yes. 

 

MR RANDAL:   And then of course - - - 

 25 

MR SCHAFFOENER:   Particularly in the workplace because otherwise you 

would not have approved handlers, so we are talking about workplace 

issues. 

 

MR RANDAL:   Thank you, yes.  And equally there are controls, not in HSNO 30 

as you know, but under the Land Transport Dangerous Goods rule 

around transport? 

 

MR SCHAFFOENER:   Yes. 

 35 

MR RANDAL:   And again those are aimed at things like driver competency?  

 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   Yes, and of course those are aimed at minimising the risk of 40 

accidents by having competent drivers in charge of those substances.  

That is fair to say, isn’t it?  

 

MR SCHAFFOENER:   It should contribute to that, yes. 

 45 
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MR RANDAL:   Yes, and there are requirements around things like packaging 

in containers, again which are aimed at confining the substance in case 

there is an incident.  You would agree with that too? 

 

MR SCHAFFOENER:   Yes. 5 

 

MR RANDAL:   Thank you.  Are there are also, and Dr Dawson discusses this 

as you know, there are also controls under HSNO that apply to a 

specific facility or site where substances are held? 

 10 

MR SCHAFFOENER:   No.  There are some requirements in some of the 

HSNO regulations that apply to what is called on the HSNO legislation, 

“locations”.  It is very specifically defined, they are not the same as 

hazardous facilities, you can have several locations within the facility.  

The location is specific to certain classes of hazardous substances. 15 

 

MR RANDAL:   Yes. 

 

MR SCHAFFOENER:   Not all of them.   

 20 

MR RANDAL:   Yes.  The ones with the - - - 

 

MR SCHAFFOENER:   As you will know. 

 

MR RANDAL:   Yes. 25 

 

MR SCHAFFOENER:   They are only limited to the physical hazards so there 

is no test of location requirement in terms of the biological hazards 

under HSNO. 

 30 

MR RANDAL:   At this stage, that is right. 

 

MR SCHAFFOENER:   No, not at this stage, they are not.  It does not matter 

what may or may not happen in the future.  There are none. 

 35 

MR RANDAL:   All right, sure, although you have expressed the view that 

with the new Health and Safety at Work regulations that may arise in 

the future, I think you have given evidence along the lines that that 

might mean that HSNO loses its focus on the wider environment.  Is 

that still your evidence or you are resigning from your evidence? 40 

 

MR SCHAFFOENER:   No, I did not say that, I think I have problems with 

being quoted not quite correctly.  I said it is an indication that in 

practise – and I do not really want to talk about the implementation of 

HSNO or the lack thereof – but in practise, HSNO, in terms of what I 45 

described previously as has been identified in (INDISTINCT 4.02) 
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inward looking, it is more about the workplace and workplace safety 

and about the worker.   

 

 Of course, if you reduce the risk to workers in the workplace, it does 

have some offside effects.  It would not make any sense to say 5 

otherwise, but they are not the same. 

 

MR RANDAL:   I am glad you agree with that, yes. 

 

MR SCHAFFOENER:   I am glad that you agree that they are not the same. 10 

 

MR RANDAL:   Yes.  Thank you.   

 

SJH:   Answering of questions is not a debate. 

 15 

MR SCHAFFOENER:   Sorry. 

 

MR RANDAL:   Yes, sir.  Perhaps I got you a little side-tracked 

Mr Schaffoener.  I think you would agree that there are controls that 

relate to locations where some types of hazardous substances are held. 20 

 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   And those controls are around things like equipment and 

clothing for example, yes? 25 

 

MR SCHAFFOENER:   Correct. 

 

MR RANDAL:   And you have talked about, I think hazardous atmosphere 

zones and controlled zones? 30 

 

MR SCHAFFOENER:   Yes. 

 

MR RANDAL:   And you would accept that the compliance of a particular 

location with those requirements is assessed by a test certifier 35 

periodically? 

 

MR SCHAFFOENER:   Yes. 

 

  [10.55 am] 40 

 

MR RANDAL:   So an expert who is trained to assess compliance with those 

matters. 

 

MR SCHAFFOENER:   Again, I do not want to talk about theory and practice 45 

but we know that this system is based on the building legislation and 
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there is data available about the issues in relation to test certification so 

I do not really want to elaborate on what HSNO really means.  It is not 

the point here to do it. 

 

MR RANDAL:   That is fine.  I do not need to get into that.  I think you do 5 

make an interesting point in your rebuttal evidence, and this is at 3.5, I 

would not want to misquote you but in broad terms I think you are 

saying there that you are noting that a test certifier granting a locational 

test certificate does not assess risk, that is your evidence, so I take it 

you mean that the test certifier is simply checking that the requirements 10 

of HSNO have been met? 

 

MR SCHAFFOENER:   That is correct. 

 

MR RANDAL:   But you would agree, you wouldn’t you - - - 15 

 

MR SCHAFFOENER:   I will also elaborate on that because I have problems 

with these simplifications that seem to be necessary, maybe. 

 

MR RANDAL:   Apparently, yes. 20 

 

MR SCHAFFOENER:   The assessment of risk is something that varies from 

you putting your feet on the floor first in the morning when you get out 

of bed and not use your head first.  We all assess risk all the time when 

we drive a car and whatever.  There is intuitive risk assessment, there is 25 

a basic “tick the box” risk assessment and there is a risk assessment 

that actually looks at the component that contribute to risks. 

 

MR RANDAL:   Yes, and you are saying that a test certifier does the second of 

those.  It ticks the box exercise? 30 

 

MR SCHAFFOENER:   Yes. 

 

MR RANDAL:   Yes.   Thank you, but it is correct, is it not, that the very 

requirements of HSNO, that the test certifier is checking compliance 35 

with, they themselves have been set by reference to risk, haven’t they? 

 

MR SCHAFFOENER:   They have been set by a certain reference to certain 

risk and I gave that example in my evidence again on the Emergency 

Management Plans where it talks about reasonably likely events.   40 

 

 Now, a likelihood component of risk is very important.  So under the 

RMA, Councils are required to look at potential effects including 

effects of very low probability but high potential impact which would 

not fall under the definition of “reasonably likely”. 45 
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MR RANDAL:   Well it is an interesting definition, isn’t it?  The emergencies 

that are reasonably likely. 

 

MR SCHAFFOENER:   That is correct. 

 5 

MR RANDAL:   But I put it to you that if you are storing a flammable 

substance for example in quantities above which controls are triggered, 

then a reasonably likely emergency to cover off in your Management 

Plan would be a fire.  That would be reasonably likely, wouldn’t it? 

 10 

MR SCHAFFOENER:   It depends what you assume triggers the fire. 

 

MR RANDAL:   Well if a fire triggered or fuelled by the flammable substance.  

That should be something that you would expect - - - 

 15 

MR SCHAFFOENER:   Which is often in components that contribute to the 

fire, yes. 

 

MR RANDAL:   Yes, you would expect to see the Management Plan consider 

that point? 20 

 

MR SCHAFFOENER:   So in full compliance you would not ever, ever spill a 

hazardous substance being exposed to a potential source of ignition. 

 

MR RANDAL:   Right.  But none the less you would expect - - - 25 

 

MR SCHAFFOENER:   You seem to imply that HSNO ensures that that does 

not occur. 

 

MR RANDAL:   I did not mean to imply that at all.  In fact, I am asking you to 30 

confirm that you would expect an Emergency Management Plan at a 

site where a flammable substance is stored to consider, and if necessary 

address, the risks of a fire involving that flammable substance? 

 

MR SCHAFFOENER:   No, I do not know all the regulations by heart in all 35 

the detail but I set out in my evidence the particular cases that are 

specified in the Emergency Management Regulations under HSNO 

where emergency management actually is required, and I am not sure 

whether it actually applies to all situations involving flammable 

substances. 40 

 

MR RANDAL:   Okay, well I think we can move on. So in terms of residual 

risks from large hazardous facilities, I put it to you that the District 

Plans partly address those residual effects through normal zoning 

provisions, would you agree with that? To explain, heavy industrial 45 
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uses of land, for example, are unlikely to be permitted as of right in a 

residential zone, you would agree with that? 

 

MR SCHAFFOENER:   That is correct. 

 5 

  [11.00 am] 

 

MR RANDAL:   And in that way that residual risk is addressed to some extent 

in normal planning provisions, you would agree with that? 

 10 

MR SCHAFFOENER: Normal planning provisions have a particular 

background, now apart from the fact that in reality they are not always 

perfect with different buffer zones around industrial use, separating the 

more sensitive land use. Over time zoning has developed in some 

unusual ways in reality that it does not always comply with the strict 15 

separation of the more hazardous than the less hazardous. 

 

 However, as the RMA’s effects based, you can in theory establish a 

hazardous facility anywhere because it is the effects that are controlled, 

not the activity – or at least it should be the “effects” and the not the 20 

“activity”. 

 

 So the activity status table for example is based on, you could go into 

other zones if you can manage the risk and accordingly and can 

demonstrate that through the consenting process is directing activities 25 

into particular zones to me sounds like a very heavy handed approach 

which may even include permitted status for some activities in some 

zones. And I do not agree that that would be an “effects” based 

approach, compliant with the purpose of the RMA. 

 30 

 So I do not think zoning on its own, particular the way zoning has been 

established over time, is sufficient to direct hazardous facilities in the 

right location. 

 

MR RANDAL:   Yeah, I mean maybe the problem here is that, I am asking you 35 

to confirm a general proposition which you are taking as an absolute 

one – I am not saying it’s the “be all and end all”, but you would 

accept, wouldn’t you, that generally heavy industrial uses are not - - -  

 

MR SCHAFFOENER:  They would have it easier through the consenting 40 

process if they go where they are more likely to “belong” if you want to 

use that way. 

 

MR RANDAL:   Thank you, yes. So leaving those sorts of risks aside that may 

be addressed in part through zoning, we will come now to the activity 45 

status table which I understand you have developed, or has been 
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developed over time to address those residual risks, you would agree 

with that? 

 

MR SCHAFFOENER:   Yes, I am just trying to understand what you mean by 

residual risks now because that to me again is - - -  5 

 

MR RANDAL:  I mean, residual risks – I mean, risks that are not already 

addressed through the HSNO controls - - -  

 

MR SCHAFFOENER:   Right. 10 

 

MR RANDAL:  - - - and are not addressed through normal zoning provisions 

that tend to separate those sorts of incompatible uses from each other. 

 

 The residual risk after those things are considered, those are the sort of 15 

things that are dealt with in your activity status table I think. 

 

MR SCHAFFOENER:   Yes, I am not aware about the zoning provisions in the 

proposed plan here, I was not involved in those so I have no idea to 

what degree they actually overlap with this city wide proposal which 20 

applies to all zones, so if you think there are others in there it would be 

good to point them out. 

 

MR RANDAL:   No, do not need to delve down that rabbit hole with you, Mr 

Schaffoener, thank you.  25 

 

 So you’re activity status table, the rationale for that, as I understand it 

and I think this is what you say at paragraph 9.2 of your evidence-in-

chief, 9.2, I think you say that the rationale for the table is that, if the 

thresholds set out in the table are exceeded, risks may become 30 

significant enough to warrant some assessment by the Council 

essentially - - -  

 

MR SCHAFFOENER:   Right. 

 35 

MR RANDAL:   - - - that is your evidence, yeah? 

 

 I mean I am interested in the rather equivocal terms that you have said 

that, you know, an “exceedance may warrant some consideration by the 

Council”, I mean you understand obviously that under proposal 12 as 40 

Council would have it, if those thresholds are exceeded then that will 

trigger the need for consent, do you understand that? 

 

MR SCHAFFOENER:   Yes. 

 45 
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MR RANDAL:  So the table contemplates that the risks actually are significant 

enough to merit consideration by Council. 

 

MR SCHAFFOENER:   No, it does not do that. It says this is the point where 

you need to look at it. 5 

 

 Now I can tell you because there is limited expertise obviously in this 

field that in my experience in many of these cases where a consent 

maybe triggered by those thresholds, you have a pre-application 

meeting and the applicant looks at what they are proposing, and 10 

Council looks at where they intend to propose to locate, and then very 

often during the process you find there may be a better site for that 

activity or there may be a different layout for the activity on the site, or 

a different configuration, or in some instances even different hazardous 

substances. 15 

 

  [11.05 am] 

 

 And at the end of the process you come to the point where either there 

may not even be a consent required or the consent matters have been 20 

addressed to a large degree during the process, so you end up with a 

consent that does not have lots of additional conditions because the 

matters of relevant have been resolved during the process. 

 

 Now that is just from my experience involved in consents in this area. 25 

It does not mean, a consent needs to be “heavy handed”, as “implied” 

by your questioning. 

 

MR RANDAL: But you would agree with this, would you not, that the 

Council’s proposal – I mean it presumes that there is a presumption that 30 

you need to get consent and it needs to be assessed if those thresholds 

are exceeded. 

 

MR SCHAFFOENER:   That is correct, and the numbers - - -  

 35 

MR RANDAL:   Yes. 

 

MR SCHAFFOENER:   - - - we are looking at in terms of consents, as the 

Crown witness indicated in the report attached to his evidence, are 

single digit numbers per years. 40 

 

 Again there seems to be an implication as Council would be flooded 

now with consent applications or the requirement for them, it is my 

evidence that that is not the case based on both past experience in 

Christchurch and experience with those Councils that actually have the 45 

AST in their plans. 
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MR RANDAL:   Well thank you, let’s talk about Mr St Clair’s evidence, now I 

understand you to have considered that evidence to be irrelevant, is I 

think you said in your rebuttal, so - - -  

 5 

MR SCHAFFOENER:   I picked up a number of points that basically seem to 

support my view that the evidence provided that suddenly Council 

would be overwhelmed with requirements for consents does not appear 

to be based on factual evidence including for those Councils that have 

the AST with very similar numbers. 10 

 

MR RANDAL:  Well an exception obviously is LPG, you would accept, where 

the threshold has been lowered. 

 

MR SCHAFFOENER:   It has been lowered compared to - - -  15 

 

MR RANDAL:   Have you consent-, - - -  

 

MR SCHAFFOENER:   Yes. 

 20 

MR RANDAL:   - - - I mean you haven’t considered, have you, what numbers 

of additional consents might be required as a result of that lowered? 

 

MR SCHAFFOENER:   No, I have asked at mediation the representative from 

Rock Gas and whether there are any numbers on current concerns from 25 

past consents on consents in areas which have those numbers, including 

the 100 kg or the 200 kg as Auckland proposes, and they do not have 

that number. So industry does not appear to have numbers there. I 

cannot monitor it for – and I do not have the role to do that for any 

Council. 30 

 

 But again the actual numbers, including for those Councils, that have 

less than 300 kg in residential areas, indicate that it does not trigger a 

large number of concentric ones. 

 35 

MR RANDAL:   Okay. But you have not assessed the cost and benefits of that 

reduction – you have not been able to actually. 

 

MR SCHAFFOENER:   No. 

 40 

MR RANDAL:   Right. 

 

MR SCHAFFOENER:   There are no numbers available and the industry did 

not provide any when asked. 

 45 
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MR RANDAL:   Look I put it to you, about Mr St Clair’s evidence , I put it to 

you that shows the kind of belts and braces approach that you are 

proposing an action? 

 

MR SCHAFFOENER:   No, it shows that the HSNO minimum requirements 5 

can be supplemented where considered necessary with matters that 

address locational issues that address - - -  

 

MR RANDAL:   Well it does not show – it does not – sorry, it does not show 

that at all, does it, it shows a number of consents have been granted, on 10 

conditions that merely replicate HSNO, so things like, “A copy of your 

location test certificate, please provide that to the Council”, that’s not a 

condition that furthers a resource management purpose, is it? 

 

MR SCHAFFOENER:   I did address in my rebuttal evidence the issue that I 15 

do not – it’s not my role to defend the Operative Plan, quite the 

contrary, I attached the extract from my report to Council that I do not 

think much of the Operative Plan, so I cannot really tell you whether 

the Operative Plan made sense or whether the implementation of the 

Operative Plan was done appropriately or not.  That is not my role, as I 20 

said I do not comment on the implementation of the HSNO legislation 

either and whether theory and practice matches, so that is a different 

issue. 

 

MR RANDAL:   But one of the options the Council has considered here for 25 

proposal 12 is continuing or updating one of the approaches in the 

Operative Plan, hasn’t it? 

 

MR SCHAFFOENER:   Which one? 

 30 

MR RANDAL:   Either Christchurch City or Banks Peninsula.  Those are 

options that are discussed in the section 32 evaluation.  Are they not? 

 

MR SCHAFFOENER:   Yes, and they dismissed it, I presumed, based on my 

advice because there were so many holes and inconsistencies. 35 

 

SJH:   Sorry, just pause a moment.  Have you read the section 32 report? 

 

MR SCHAFFOENER:   I have read the section 32, yes. 

 40 

SJH:   Well you will know - - - 

 

MR SCHAFFOENER:   I am just surprised why we are bringing up the 

Operative Plan now?  

 45 
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MR RANDAL:   Well I put it to you that Mr St Clair’s evidence shows that 

decision makers on resource consent applications trying to grapple with 

provisions such as those that you are proposing are struggling to 

discern what residual effects they are supposed to be managing, and 

they are struggling to identify conditions that can meaningfully do 5 

anything about those effects.  Do you agree with that? 

 

  [11.10 am] 

 

MR SCHAFFOENER:   There might have been some planners in the past in 10 

the Council that might have struggled with it, I cannot comment on 

that.  It is not part of what we are talking about here in my opinion. 

 

MR RANDAL:   Okay.  Thank you, we will move on as I understand time is 

short.  Sir, couple of minutes left.  Your evidence is that Council’s 15 

approach is based on established good practice and you have helpfully 

confirmed today, I think, that you had a hand in writing the quality 

panning guidance, the 2013 Quality Planning Guidance? 

 

MR SCHAFFOENER:    That is correct. 20 

 

MR RANDAL:   Which you made a point this morning that it is not on the 

MFE website, it is on the quality planning website and you are aware of 

course that the Ministry is a partner in the project - - - 

 25 

MR SCHAFFOENER:   Yes, I am aware of that. 

 

MR RANDAL:   Yes.  I would like to get into evidence, sir, the report you 

prepared Mr Schaffoener for Christchurch City last year.  May I 

produce that to the witness, sir? 30 

 

SJH:   Exhibit 1. 

 

EXHIBIT #1 – CCC – HAZARDOUS SUBSTANCES AND 

CONTAMINATED LAND MANAGEMENT 35 

 

MR RANDAL:   And just very quickly, Mr Schaffoener, if I could take you to 

page 11.  Page 12, sorry.  The second paragraph down reads “a revised 

guidance note” – I will paraphrase – “has been included in the quality 

planning website.  This note is extraordinarily brief and considered to 40 

be of limited practical use compared to other guidance notes.  The 

primary point of the guidance note is that an update of the hazardous 

facilities screening procedure will not be undertaken or driven by MFE 

and the continuous use of the HFSB in its current form is discouraged”.  

Is that still your view? 45 
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MR SCHAFFOENER:   That is correct, yes. 

 

MR RANDAL:   Look, perhaps without the time to go through the quality 

planning guidance in detail, sir, unless the Panel is able to give me a 10 

minute indulgence? 5 

 

SJH:   Well, we will but for future reference let us have some more focus 

questions and maybe it will not overrun. 

 

MR RANDAL:   Thank you, sir, yes, and I will encourage more focused 10 

answers as well. 

 

SJH:   Well I am not sure about that. 

 

MR RANDAL:   While you have taken the primary point from the quality 15 

planning guidance to be a move away from the hazardous facilities 

screening procedure, on my reading of the QP guidance, really the 

strong message in it is that duplication between HSNO controls and 

RMA plans should be stamped out.  Would you accept that? 

 20 

MR SCHAFFOENER:   No, as I said and maybe I need to clarify that because 

again there is some basic assumptions made here.  This extract that is 

now masquerading as a guidance note is a cut and paste of a longer 

guidance note.  Now there were some statements added to it which I am 

not sure where they came from but it resulted in me advising the 25 

Ministry for the Environment unlike other guidance note that I do not 

want to be associated with that document because it is not up to my 

professional standards. 

 

MR RANDAL:   If I could just pause there to note that I am not asking you to 30 

confirm that this is how you would have things but I am asking you to 

confirm that the main thrust of this document - - - 

 

MR SCHAFFOENER:   No, it is not.  It is a mix and mingle of matters 

including guidance on some matters such as screening methods and I 35 

quote it on the AST in my rebuttal evidence that it is deemed quite a 

suitable method compared to activity lists on which the guidance note 

is quite critical.  So I think you need to look at even the whole of those 

14 pages rather than one or two sentences of it. 

 40 

MR RANDAL:   Okay, do you have the document with you?  The quality 

planning guidance? 

 

MR SCHAFFOENER:   No, I think it is attached to Mr St Clair’s evidence. 

 45 

  [11.15 am] 
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MR RANDAL:   Can I ask for the witness to be shown that?  So this, sir, is 

attachment b to Mr St Clair’s evidence.  Because we do not have time 

to do this in a painstaking way and we do not need to because while I 

am going to take you to certain sentences, you will see that there are 5 

very many of them, and I will ask you to think about my categorisation 

as this being the principal focus of this document.   

 

 So on page 1, second paragraph discusses section 142 and it concludes 

that more stringent requirements can be imposed where considered 10 

necessary.  “Whether HSNO requirements are sufficient to meet the 

purposes of the RMA, that test will not be met”.  You see that there, 

don’t you? 

 

MR SCHAFFOENER:   I do see that there, yes, and I do not agree with it. 15 

 

MR RANDAL:   Okay, that is fine.  As I say I am not asking you whether you 

agree with all this, I am asking you to accept that the focus of this 

document is on cutting out duplication between HSNO and RMA 

plans.  Could you accept that before we need to go through it? 20 

 

MR SCHAFFOENER:   Not fully, I understand and that is why I disassociated 

myself professionally from this document, that the focus of the 

document has been changed.  It was different. 

 25 

MR RANDAL:   Let’s look at page 6 then.  There is a note on section 142 of 

HSNO.  The next paragraph, second paragraph of that section reads 

“Section 142 does not require the duplication of HSNO requirements in 

plans”.  The last sentence, “before imposing more stringent 

requirements, RMA decision makers should carefully consider whether 30 

they are in fact necessary as opposed to merely expedient”. 

 

MR SCHAFFOENER:   I find that suggestion in a ministry guidance note that 

Councils do things because they are merely expedient rather unusual to 

say the least.  I think it is completely inappropriate to suggest that in a 35 

guidance note.  

 

MR RANDAL:   I think we understand your philosophical difference with 

what is written here.  Again, I am asking you to confirm that this is the 

main thrust of this document. 40 

 

MR SCHAFFOENER:   No, it is not. 

 

MR RANDAL:   Okay - - - 

 45 
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MR SCHAFFOENER:   There were a number of sentences added to an 

existing document which changed completely the purpose of the 

original guidance, that is to provide technical guidance to Councils. 

 

MR RANDAL:   So you are accepting that the purpose of this guidance has 5 

changed to how you intended it to be? 

 

MR SCHAFFOENER:   No, how the Ministry intended it to be because I was 

contracted by the Ministry.  So who changed it and why and when I 

have no idea, it is anonymous, I have no idea who wrote it.  It seems to 10 

be very similar, the wording, to submissions I have found in industry 

submissions but as I said I have no idea who wrote it, actually.  It does 

not say. 

 

MR RANDAL:   Okay.  I will leave it there but there are other references on 15 

page 6 and on page 8, 9, and 10.  And I put it to you that proposal 12 as 

the Council has devised it does not accord with the directions in that 

guidance.  Would you agree with that? 

 

MR SCHAFFOENER:   No. 20 

 

MR RANDAL:   Okay.  And I put it to you as well that that guidance perhaps 

has arisen because the old approach, the red book, the blue book, that is 

too complicated.  It is too much.  Is that plausible?  Is it plausible that 

the guidance is aimed at getting rid of that red tape? 25 

 

MR SCHAFFOENER:   No.  It was not about red tape and as I said to the 

guidance notes we are quite appropriate and are still to a degree, half of 

this guidance note is in relation to the hazardous facilities screening 

procedure and as I stated in my evidence, that is not supported anymore 30 

and therefore it is not relevant and so far the guidance note is not 

relevant. 

 

 That is why the about 250 pages of those two documents have been 

combined into an updated 160 page guidance note. 35 

 

MR RANDAL:   Goodness it sounds like - - - 

 

MR SCHAFFOENER:   Which is much shorter obviously, it is about half the 

length as you may be able to calculate. 40 

 

MR RANDAL:   Someone would need your sort of expertise to work their way 

through that I imagine? 

 



 Page 38 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

MR SCHAFFOENER:  No, not necessarily, but you do not use a junior planner 

in the Council either to assess noise matters or heritage matters, you 

use experts as and when required, like in any specialist field. 

 

MR RANDAL:   Okay.  The AST approach, you mention it has been adopted 5 

by a dozen or so local authorities? 

 

MR SCHAFFOENER:   Yes. 

 

MR RANDAL:   And you have advised a number of those local authorities? 10 

 

MR SCHAFFOENER:   Yes. 

 

MR RANDAL:   Are you familiar with the Statement of Expectations and the 

Strategic Directions objective? 15 

 

MR SCHAFFOENER:   Yes, yes. 

 

  [11.20 am] 

 20 

MR RANDAL:   I have looked through the report that is Exhibit 1, I cannot 

find any reference in there to the earthquakes here or to Christchurch’s 

recovery.  Would you accept that in rolling out the template approach 

from other districts your principal focus has not been on the unique 

circumstances of Christchurch’s recovery has it? 25 

 

MR SCHAFFOENER:   I have been contracted as a technical adviser and the 

special circumstances as I stated in my opening statement, if the local 

communities here represented by the Panel have a different risk 

appetite to other parts of New Zealand, and virtually every of the 80 or 30 

so local authorities disagree with your view that HSNO basically does 

take care of everything, but if the situation is deemed to be different in 

Christchurch because of the special circumstances here, that is not a 

technical matter for me to comment on. 

 35 

MR RANDAL:   Thank you.  Thank you sir for your indulgence. 

 

SJH:   Ms Appleyard? 

 

<CROSS-EXAMINATION BY MS APPLEYARD [11.21 am] 40 

 

MS APPLEYARD:  Thank you, good morning.  I have two clients, the 

Christchurch International Airport and the Lyttelton Port Company.  I 

am going to ask you some questions relating to the Airport first before I 

ask you some questions about the Port. 45 
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 Now at paragraph 1.7 of your evidence you set out some documents 

that you referred to in forming your views and I want to ask you about 

some documents that are not on your list and just ask you to confirm 

whether you have considered those or not.  Now the first one is one that 

you have just been discussing with my friend, Mr Randal, and that 5 

relates to schedule 4 of the Order in Council and the Minister’s 

expectations.  You have read that document? 

 

MR SCHAFFOENER:   Yes, thank you. 

 10 

MS APPLEYARD:   You would agree with me then, one of the expectations of 

the Minister is that with this new Plan, compared to the existing 

District Plan there is an intention to reduce significantly the number, 

extent and prescriptiveness of development controls and effectively 

requirements to obtain resource consents.  Do you agree with that? 15 

 

MR SCHAFFOENER:   You quoted from the statement? 

 

MS APPLEYARD:   Yes, you have read that? 

 20 

MR SCHAFFOENER:   I am aware of that, yes. 

 

MS APPLEYARD:   You made a comment in relation to a question from my 

friend Mr Randal that you were not sure why he was digging up the 

Operative Plan.  Can you explain what you meant by that when clause 25 

A of schedule 4 talks about an intention to reduce significantly 

compared with the existing District Plan.  Does that not require you to 

consider the provisions of the Operative Plan? 

 

MR SCHAFFOENER:   It does certainly and I have done so and as I said 30 

before I have repeatedly referred to the evidence by Mr St Clair on 

behalf of the Crown who found 11, my digging for the Council officers 

who did it on behalf of me, found eight consents over a two-year 

period.  Now you may want to reduce that number significantly, down 

to zero but it is so insignificant in my opinion already that it is an 35 

academic exercise to reduce single digit number even further. 

 

MS APPLEYARD:  Okay well I want to ask you the questions about 

significant reduction in the context of the Airport.  Can you tell me if 

your provisions were adopted, how many consents the Airport would 40 

need to obtain in relation to aviation fuel facilities? 

 

MR SCHAFFOENER:   I have no idea what the plans of the Airport are. 

 

MS APPLEYARD:   No, well okay, I will ask you a different question.  At the 45 

moment the permitted standard in the Plan is what? 
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MR SCHAFFOENER:   I cannot tell you off the top of my head. 

 

MS APPLEYARD:   You cannot tell me what the Operative Plan says? 

 5 

MR SCHAFFOENER:   The Operative Plan to the Airport mixes and mingles 

two different types of hazardous substances - - - 

 

MS APPLEYARD:   I am sorry, I am asking you to tell me what the threshold 

at the moment is that the Airport - - -  10 

 

MR SCHAFFOENER:   And I am just explaining to you what it does. So it 

mixes and mingles - - - 

 

SJH:   No, not what it does, what it is.  That is the question. 15 

 

MR SCHAFFOENER:   The combined number for two different types of 

hazardous substances that is exempt is five million litres. 

 

MS APPLEYARD:   And what would be the threshold under the proposals that 20 

you support? 

 

MR SCHAFFOENER:   There is no threshold because the five million litres in 

the Operative Plan refers both to existing use and existing facilities 

which I understand from the evidence of one of your experts is about 25 

three million litres, plus obviously a two million litre allowance of 

unspecified proportion to one or the other of the two substances. 

 

MS APPLEYARD:   I am sorry, that was not the question I was asking you.  I 

was asking you how many consents the Airport would have to apply for 30 

under your proposal that you support? 

 

MR SCHAFFOENER:   As I said, I have no idea what the plans of the Airport 

Company are. 

 35 

MS APPLEYARD:   Have you done a site visit to the Airport? 

 

MR SCHAFFOENER:   No. 

 

MS APPLEYARD:   Have you not considered the existing facilities that are 40 

there, seen their location? 

 

MR SCHAFFOENER:   No I have not done and I have stated that in the expert 

caucusing with the expert for the Airport as well that we undertook, 

that this is not an ad hoc replacement process for consent, so no I have 45 
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not looked at one particular site specifically for the purpose of this 

Plan, no. 

 

  [11.25 am] 

 5 

MS APPLEYARD:   Okay so you are aware that all the Airport is seeking is a 

rollover of the existing plan provisions? 

 

MR SCHAFFOENER:   I am aware of that. 

 10 

MS APPLEYARD:  So what sort of analysis have you done about the 

adequacy or inadequacy of those provisions? 

 

MR SCHAFFOENER:   Well we have been trying and Council has made some 

effort to dig up any justification for those numbers in the Operative 15 

Plan or anywhere else and it appears to be that an assessment of effects 

was never undertaken, neither in terms of supporting the submission 

made to this Plan, nor in support - - -  

 

MS APPLEYARD:   I am sorry, I am - - -  20 

 

SJH:   No, no, no, you must answer the question that is put to you please.  This 

has happened too much. 

 

MS APPLEYARD:   I am wanting to know what the assessment of adequacy 25 

or inadequacy of the provisions in the existing plan you did in coming 

to your conclusions? 

 

MR SCHAFFOENER:   I did not undertake any.  I am not aware that any was 

undertaken by anybody. 30 

 

MS APPLEYARD:   Okay, so are you aware that the existing plan provisions 

were as a result of a court order following a reference to the 

Environment Court? 

 35 

MR SCHAFFOENER:   Yes, I am aware of that. 

 

MS APPLEYARD:   Were you aware of that at the time you wrote your 

evidence? 

 40 

MR SCHAFFOENER:  Yes, I was.  No, actually the first, the primary evidence 

I was not because it was dug up by Council consequently that, but it 

does not change my view on it. 

 

MS APPLEYARD:   Have you read the decision relating to Plan Change 84?  45 

Do you know what that is? 
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MR SCHAFFOENER:   No. 

 

MS APPLEYARD:   It is a plan change effectively regulating the activities that 

can take place within the Special Purpose Airport Zone.  You have not 5 

read that? 

 

MR SCHAFFOENER:   No. 

 

MS APPLEYARD:  So you are not aware that that is already part of this 10 

District Plan, this Replacement District Plan? 

 

MR SCHAFFOENER:   I believe you that it is. 

 

MS APPLEYARD:   Okay.  So you cannot tell the Panel what the Special 15 

Purpose Airport Zone rule says about fuelling facilities at the Airport? 

 

MR SCHAFFOENER:   Not exactly, no.  As I said before I have not been 

involved in any of the zone-specific provisions of the Plan. 

 20 

MS APPLEYARD:   So you are not aware that it is a permitted activity within 

that zone? 

 

MR SCHAFFOENER:   What? 

 25 

MS APPLEYARD:   A permitted activity, a fuelling facility? 

 

MR SCHAFFOENER:  Well the fuelling may be permitted if that by definition 

includes the storage of fuels then obviously that appears to be a conflict 

between different parts of the Plan. 30 

 

MS APPLEYARD:  So when you wrote your evidence making 

recommendations about the level of jet aviation fuel that can be stored 

at the Airport, you did not visit the Airport and you did not assess what 

the specific zone that provides for the Airport provides.  You did not do 35 

either of those two things? 

 

MR SCHAFFOENER:   That is correct. 

 

MS APPLEYARD:   When you wrote your evidence did you read any other 40 

decisions of this Panel on this particular process, previous decisions? 

 

MR SCHAFFOENER:   No I do not think I. 

 

MS APPLEYARD:   So did you read the Strategic Directions decision? 45 
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MR SCHAFFOENER:   I did read that, I think we had that question about the 

third time now. 

 

MS APPLEYARD:   Did you read the decision on designations? 

 5 

MR SCHAFFOENER:   No. 

 

MS APPLEYARD:   So you did not read the specific decision relating to the 

Airport designation? 

 10 

MR SCHAFFOENER:   I just said, I did not read the designation, now you are 

repeating the question. 

 

MS APPLEYARD:   Well there is a general designation to this decision and I 

am asking you specifically about the Airport designation.  You did not 15 

read anything about what this Panel has said about the Airport and its 

designation? 

 

MR SCHAFFOENER:   No. 

 20 

MS APPLEYARD:   That decision designates the land for Airport purposes 

within the Special Purpose Airport Zone.  Do you understand therefore 

that the Airport does not need to comply with the rules in the Plan, the 

hazardous substance ones you were talking about, for activities which 

fall within the phrase “airport purposes”? 25 

 

MR SCHAFFOENER:   That is, yes, if that is the case what (INDISTINCT 

3.50) the issue? 

 

MS APPLEYARD:   You understand the effect of a designation? 30 

 

MR SCHAFFOENER:   I understand that the wording that you just quoted to 

me, yes. 

 

MS APPLEYARD:   Would you agree with me that the storage of aviation fuel 35 

for use in airplanes is an airport purpose? 

 

MR SCHAFFOENER:   I don’t know what the definition in the plan is on that 

point. So in general, yes, you run an airport, although for example in 

Auckland you have a pipeline to the airport rather than storage at the 40 

airport, so there’s certainly different solutions. It is not a give-in that 

storage in certain quantities at the airport near passenger terminal is 

part of the operations necessarily. 

 

MS APPLEYARD:  But it is part of the operations at Christchurch 45 

International Airport, isn’t it? 
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MR SCHAFFOENER:   It appears to be, yes. 

 

  [11.30 am] 

 5 

MS APPLEYARD:  And Christchurch International Airport is a requiring 

authority? Yes? 

 

MR SCHAFFOENER:   Is that a question or statement? 

 10 

MS APPLEYARD:   Is it? 

 

MR SCHAFFOENER:   Apparently it is, yes. 

 

MS APPLEYARD:   And they are the party who make decisions along the 15 

lines that you have just described in terms of location of fuel facilities, 

aren’t they? 

 

MR SCHAFFOENER:   Apparently, yes. 

 20 

MS APPLEYARD:  Could I ask you to turn to paragraph 12.4 of your 

evidence, you say “I do not support permitting virtually unlimited 

aviation fuel storage at the airport in addition to current quantities to 

which existing use rights apply”, what are the existing use rights that 

you’re referring to there? 25 

 

MR SCHAFFOENER:   I presume the quantity that is specified in the evidence 

of your witness as being present, three million litres or something like 

that.  

 30 

MS APPLEYARD:   Not the limit in the operative plan and not the limit which 

is unspecified in the designation? 

 

MR SCHAFFOENER:  Well, if it was the interpretation by the relevant 

planners that the existing use rights applies to the five million litres, 35 

then I do not quite see the point of the submission of your client 

because then you have existing use rights for five million litres. 

 

MS APPLEYARD:   I think I will give the legal advice to my client, thank you. 

If I could ask you about the next part of that paragraph - - - 40 

 

SJH:   Please, none of that. 

 

MR SCHAFFOENER:   Okay. 

 45 
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SJH:   Just answer the questions, that is what cross-examination is about, do 

you understand? 

 

MR SCHAFFOENER:   Yes, I do. 

 5 

SJH:   Thank you. 

 

MS APPLEYARD:   So you go on to say that the adverse offsite effects of 

relocating large storage facilities could change significantly, so is your 

concern about relocation? Is it about quantity or is it about moving 10 

around? 

 

MR SCHAFFOENER:  It is both. A different large facility in a different 

location has different effects.  

 15 

MS APPLEYARD:   Okay, so you go to say this may need to be assessed on a 

case by case basis, is it your evidence that the City Council should be 

the party who is involved in locational decisions at the airport about 

where they locate those facilities? 

 20 

MR SCHAFFOENER:  It is my understanding that the Council is the 

regulatory agency for the city overall, that’s why there’s a plan that is 

irrespective of the designation.  

 

MS APPLEYARD:   You’ll have to explain that to me, I thought I just asked 25 

some questions of you as to whether you understood that the effect of 

the designation is that provided an activity is an airport purpose there 

would not be a consent application required to be made. Do you 

understand that? 

 30 

MR SCHAFFOENER:   Yes, I understand that, in which case the activity 

would be permitted. 

 

MS APPLEYARD:   Yes. So when you say that moving, for example, large 

storage facilities around may need to be assessed on a case by case 35 

basis, which would not be possible if the activity had a blanket 

permission, in what circumstances is a resource consent application for 

the location of a storage facility at Christchurch Airport going to arrive 

in front of the City Council? 

 40 

MR SCHAFFOENER:   Well, it would be if there was the provision in the 

proposal applying to the airport, you’re advising now that it does not 

apply because there’s a designation, hence I try to understand what the 

issue appears to be. 

 45 
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MS APPLEYARD:   Okay, well, I would like to ask the same question, what’s 

the point of the rule? 

 

MR SCHAFFOENER:   The rule, there is no specific rule for the airport or 

anybody else, there is a generic rule based on adverse effects of 5 

hazardous substances of site. What you want is another exemption 

specified in this and whether that is done by definition or whether it is 

done by exemption or which other way, or by reference to the 

designation, is a planning matter not a technical matter.  

 10 

MS APPLEYARD:   Do you want me to keep going or would you like to have 

a break? 

 

SJH:   We’ll finish the airport and then we’ll take the break. 

 15 

MS APPLEYARD:   Thank you. Can I ask you to go to your paragraph 6.6, 

now that’s a list of matters you say the RMA needs to address but I 

take it you’d agree that not all of them are District Plan RMA matters? 

 

MR SCHAFFOENER:   The way this is phrased it is land use in regards to 20 

hazardous facilities, which largely is described in Regional Council 

Policy Statements as a district matter. 

 

MS APPLEYARD:   Well, can I take you to your 6.6(b), would you regard that 

one as primarily within the Regional Council’s ambit? 25 

 

MR SCHAFFOENER:  The Regional Policy Statement for Canterbury is 

somewhat unclear because the adverse effects on the environment of 

hazardous substance management is a district matter and as such 

specified in the RPS, whereas the quality of water and air is considered 30 

a regional matter. How that overlaps within the RPS itself is not for me 

to answer.  

 

  [11.35 am] 

 35 

MS APPLEYARD:  Yes, well, I was just wanting to ask you then why, relating 

to that overlap in your 1.7, where you talk about key documents, you 

haven’t referred to the regional planning documents to do with air and 

water that regulate your 6.6(b). 

 40 

MR SCHAFFOENER:   No, I haven’t, and as I said before, I haven’t referred 

to the guidance note either. There is a lot of other documents, I think 

the term was key documents. 

 

MS APPLEYARD:   So do you accept that the controls that are in place with 45 

respect to the natural environment ecosystems, including vulnerable 
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aquifers in those regional planning documents are relevant 

considerations for this Panel when considering, for example, the issue 

of overregulation? 

 

MR SCHAFFOENER:   Yes, I do agree with that. 5 

 

MS APPLEYARD:   So, dealing with that issue of overlap and overregulation, 

are you aware that the issue of hazardous facilities at the airport has 

been considered in a regional planning context? 

 10 

MR SCHAFFOENER:  I am not specifically aware what you mean, I 

understand they have had expert caucusing with your witness, they 

have had some regional consents, but I don’t know the detail of those. 

 

MS APPLEYARD:   Yes, they have a very significant regional consent relating 15 

to the discharge of stormwater, are you aware that that was the subject 

of a very lengthy and contentious hearing before the Environment 

Court? 

 

MR SCHAFFOENER:   No, I am not aware of that. 20 

 

MS APPLEYARD:   I take it since you’re not aware of that, you haven’t 

looked at the conditions of that consent and the controls that are in 

place around hazardous facilities at the airport? 

 25 

MR SCHAFFOENER:  No, I don’t have specifically looked at those conditions 

of that consent, no. 

 

MS APPLEYARD:   Your 6.6(a) when you talk about the risk of hazardous 

facilities to people and property offsite, you’ve told me that you 30 

haven’t done a site visit to the Special Purpose Airport Zone, do you 

know how many hectares of land are in that zone? 

 

MR SCHAFFOENER:   No, not off the top of my head, no. 

 35 

MS APPLEYARD:   When you consider the risk to people and property 

offsite, did you analyse the zoning around the airport? 

 

MR SCHAFFOENER:  No, I didn’t, as I said it’s not an ad hoc substitute 

consent that I undertook, it was a generic matter whether there should 40 

be other provisions applying to the port - - - 

 

MS APPLEYARD:   Sorry, the airport? 

 

MR SCHAFFOENER:  - - - and looking at the justification – at the airport, 45 

sorry – and looking at the justification for that.  
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MS APPLEYARD:   So you can’t describe the offsite environment relating to 

the airport to this Panel? 

 

MR SCHAFFOENER:   No. 5 

 

MS APPLEYARD:   Yet, you are happy to propose trigger controls at which a 

resource consent is required? 

 

MR SCHAFFOENER:   I do not propose anything specific to the airport. 10 

 

MS APPLEYARD:   Well, no, you place them in an activity status that would 

require at some point - - - 

 

MR SCHAFFOENER:   No, I didn’t place them either – the Council put the 15 

Airport Zone into the Group 2, that has nothing to do with what I 

recommended, I didn’t have any input into that. I liaised with your 

witness during expert caucusing and asked why exactly is it, we 

established it was a generic approach that industrial activities above the 

unconfined aquifer would be placed in that group, and I recommended 20 

that it should actually be placed in the less sensitive industrial group, 

that’s the only input I had on that matter.  

 

MS APPLEYARD:   Okay. So you wouldn’t have any philosophical exception 

if the Special Purpose Airport Zone is treated by this Panel as an 25 

exception? 

 

MR SCHAFFOENER:  The philosophical is that if it goes back to the 

Operative Plan and there are more exemptions and exceptions than 

rules, then that indeed would make it a very difficult document to 30 

understand and read. 

 

MS APPLEYARD:  Okay, so your issue is about the readability of the 

document rather than the theory of the airport being treated as an 

exception? 35 

 

MR SCHAFFOENER:   I don’t have any particular issue with the airport 

per se. It’s not about the airport. The whole process was to simplify the 

provisions compared to the Operative Plan and make them more 

consistent and equitable, that is all. 40 

 

MS APPLEYARD:   And your view is that the way in which you do that is that 

you limit exceptions or get rid of exceptions whatsoever? 

 

MR SCHAFFOENER:   That was Council’s intention and I supported that 45 

view. 
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MS APPLEYARD:   The next group of questions, which is very short, relate to 

the port.  

 

SJH:   All right, we’ll take the morning adjournment for 15 minutes, thanks. 5 

You are under cross-examination, you will understand that means you 

can’t discuss it with anyone during the adjournment, you understand 

that? 

 

MR SCHAFFOENER:   Yes. 10 

 

SJH:   Thank you. 

 

ADJOURNED [11.39 am] 

 15 

RESUMED [11.58 am] 

 

SJH:   Yes, thank you.  You are still on your former oath from before the 

adjournment.  Yes, Ms Appleyard. 

 20 

MS APPLEYARD:   I had intended to ask some questions about LPC but there 

has been a discussion in the break which may help to clarify a matter 

which may mean that I don’t need to ask this witness any questions.  

As I understand it this witness and the LPC witnesses have all agreed 

that a full quantitative risk assessment needs to be done before there are 25 

overlays put in for Lyttelton.   

 

 The bit that wasn’t clear is what the Council’s position was on an 

interim overlay because Ms Blair’s rebuttal evidence suggests that he 

would be supporting an interim overlay.  I have had discussion with 30 

counsel for the City Council during the break and I understand, which 

is what I understood from her opening submissions, that that is not the 

Council’s position.  So if that can be clarified now then I won’t need to 

ask any questions of this witness about that. 

 35 

SJH:   Okay, Ms Viskovic? 

 

MS VISKOVIC:   Yes, sir, that position is correct, the Council is not 

supporting an interim overlay at the Lyttelton Port at this time. 

 40 

SJH:   It is only for Woolston? 

 

MS VISKOVIC:   Only for Woolston, it does support the interim overlays for 

the two facilities at Woolston but not at the Port and Mr Blair will 

clarify that as well. 45 
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SJH:   Thank you.  Do you have any further questions then? 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Mr Gardner-Hopkins? 5 

 

MR GARDNER-HOPKINS:   Sir, your Honour, Gardner-Hopkins for the oil 

companies.  The oil companies are seeking an interim overlay for 

Lyttelton Port and I will be putting some questions to this witness so I 

just really wanted to flag that in fairness to my friend in case she did 10 

wish to ask some of her questions. 

 

MS APPLEYARD:   No. 

 

SJH:   All right, your turn. 15 

 

<CROSS-EXAMINATION BY MR GARDNER-HOPKINS [12.00 pm] 

 

MR GARDNER-HOPKINS:   Right, thank you.  I think generally you have 

assisted in the highlights package that you gave earlier indicating that 20 

there was now a measure of agreement between the Council and the oil 

companies in respect of the overlay to be applied in the interim to 

Woolston?  

 

MR SCHAFFOENER:   Correct. 25 

 

MR GARDNER-HOPKINS:   I really just want to get clarity on a couple of 

matters if I can.  The first is the extent of the overlays, the area to 

which they apply, and can I just confirm that what you are prepared to 

accept on an interim basis is consistent with what the oil companies 30 

proposed through the evidence of Mr le Marquand? 

 

MR SCHAFFOENER:   I put in my rebuttal evidence that I am not convinced 

that the basis for the temporary overlay for the Woolston depot being 

based on a UK guidance document is necessarily the only option, 35 

because I have not seen in the evidence by a witness for the oil 

companies any other options being discussed, and I have set out my 

concerns that the overlay appears to be unreasonably large if compared 

to the much larger terminal in Auckland. 

 40 

MR GARDNER-HOPKINS:   Yes, I understand you made those reservations 

in your evidence but I took from your opening comments that you were 

prepared to accept the positions the Council has now reached? 
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MR SCHAFFOENER:   The principle of a temporary overlay and if they 

intend to accept the extent of that overlay I would not argue with my 

client about that now, it is a temporary issue. 

 

MR GARDNER-HOPKINS:   Yes, but in terms of what you are proposing to 5 

the Panel you are prepared to accept the overlay and its extent on this 

interim basis? 

 

MR SCHAFFOENER:   On that basis, yes. 

 10 

MR GARDNER-HOPKINS:   Then just in terms of the particular provisions 

that apply to the area of the overlay can I also take it that you are 

prepared to accept, again on an interim basis, the provisions as set out 

in appendix A to the rebuttal evidence of Mr Blair? 

 15 

MR SCHAFFOENER:   Yes. 

 

MR GARDNER-HOPKINS:   And I just do want to have you confirm, and it is 

in your evidence in reply at paragraph 5.5, you do agree that an overlay 

reflects a precautionary approach? 20 

 

MR SCHAFFOENER:   Correct. 

 

MR GARDNER-HOPKINS:   And you do say “I consider it prudent and 

appropriate that the approach be consistently applied to the use of land 25 

for hazardous facilities”, you still maintain that? 

 

MR SCHAFFOENER:   Yes. 

 

MR GARDNER-HOPKINS:   So the question I put to you is if this Panel has 30 

jurisdiction to consider the issues as they relate to the port at Lyttelton 

would you accept that a similar approach should be applied in terms of 

the overlay? 

 

MR SCHAFFOENER:   I am just trying to understand exactly the extent of 35 

your question.  I do not have a problem with the principle of the 

overlay but my understanding is that there is cooperation between the 

Council and the oil companies in preparing a quantitative risk 

assessment and I would prefer the basis of any overlay to be based on a 

quantitative risk assessment. 40 

 

MR GARDNER-HOPKINS:   Well, do you understand that there is a potential 

question as to whether this Panel has jurisdiction to consider the issues 

of the overlay as they relate? 

 45 

MR SCHAFFOENER:   I do understand that, yes. 
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MR GARDNER-HOPKINS:   Okay.  Now, if this Panel does have jurisdiction 

do you agree in principle that a similar overlay approach should be 

adopted in the interim? 

 5 

  [12.05 pm] 

 

MR SCHAFFOENER:   I do not have a firm view one way or the other on that 

because I am not aware of the timing and the timelines in preparing the 

QRA and so on and so I do not have a firm view one way or the other. 10 

 

MR GARDNER-HOPKINS:   No further questions, sir. 

 

SJH:   Thank you.  Ms Huria? 

 15 

MS HURIA:   Yes, please, sir.  Good afternoon, Mr Schaffoener.  I have two 

questions thank you.  One is your reference in paragraph 3.2 of your 

evidence-in-chief around established good practice.  Are there 

guidelines or standards or rules around, what is that based on, 

established good practice, and does it include an international element? 20 

 

MR SCHAFFOENER:   There are parts like how risk is to be managed and 

assessed that reflect international practice.  For example, the principle 

of risk overlays is something that is internationally used but it would be 

novel in New Zealand because there is no facility so far that has in the 25 

RMA context a risk overlay applied.  Overlays in the past are usually 

applied more in relation to amenity issues, noise whatever, not to risk 

and risk is a different matter because it is potentially a matter of injury 

or fatality so not of amenity, it is a different matter.   

 30 

 However the principle is widely agreed and, again in my earlier 

reference to the proposed Auckland Unitary Plan, there is a similar 

process going on now about a number of selected facilities in Auckland 

where in principle it is agreed between all parties that an overlay may 

be a useful approach but the details of which are not yet agreed. 35 

 

MS HURIA:   But there is nothing that I could go to for guidance around what 

established good practice is? 

 

MR SCHAFFOENER:   Well, in this particular instance there is no 40 

New Zealand guidance and there is no New Zealand precedent for it 

with regard to the provisions actually applying to hazardous facilities 

per se, and if you have reverse sensitivity issues you obviously 

acknowledge that there are off-site effects that interact with off-site 

land use.   45 
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 So with regard to the provisions of the hazardous facilities per se there 

is the precedent of those councils that have land use requirements in 

there.  A lot of them are based in principle and in the approach on the 

land use planning guidelines by the Ministry for the Environment.  But 

that is actually, just to clarify that, a 2002 document which was 5 

specifically updated from a 1995 document after the HSNO Act and the 

first batch of HSNO regulations were available to take into account the 

purpose and the scope of the Act and those regulations. 

 

 In terms of planning guidance the only guide that is currently out there 10 

so to speak is that 14 page extract on the Quality Planning website as 

other guidance has been removed. 

 

MS HURIA:   Okay, thank you.  My other question relates to I note that you 

have taken into account the Mahaanui Iwi Management Plan and I am 15 

interested to know what impact that had on your evidence? 

 

MR SCHAFFOENER:   In all honesty it had relatively little impact because in 

my experience the issue of consultation with iwi and matters of how 

they may be affected or particular environmental features important to 20 

local Māori may be affected is relatively limited with regard to 

hazardous facilities land use aspects.   

 

 It is also that the particular policy document that I was provided with 

and reviewed referred to HSNO and while some of the planning 25 

documents here repeatedly refer to HSNO as well what we are dealing 

with is the RMA and not HSNO.  So HSNO compliance and 

consultation under HSNO is a different matter, although I note that 

only the RMA provides for process of consultation and input, HSNO 

does not do that. 30 

 

MS HURIA:   Although our proceedings are closely linked to the RMA. 

 

MR SCHAFFOENER:   Exactly, yes, it is about the RMA and not HSNO but 

the HSNO policy document that I quoted in 1.7 is HSNO specific. 35 

 

MS HURIA:   Okay.  Did you say, just for clarification that, “Consultation is 

limited with Māori through, there just is not the reason to” or is it 

practice you are referring to? 

 40 

  [12.10 pm] 

 

MR SCHAFFOENER:   It is both. Where applications for example, for 

hazardous facilities were notified up and down the country, and I have 

been involved from Northland to Southland district, there are generally 45 

not submissions made by local iwi on those applications. 
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 So it appears to be unlike other matters that where things are notified or 

where consultation on matters are relevant to them are required by the 

respective District Plans that the hazardous facility aspects or the 

aspects of “hazards off site”, is not generally considered to be a specific 5 

issue to Māori. 

 

MS HURIA:   I might leave it there for fear of getting into some difficult areas, 

sir, thank you. 

 10 

SJH:   Thank you. Mr Neill? 

 

MR NEILL:   I just better understand, Mr Schaffoener, regarding a few of the 

guidance notes, as I understand it you were instrumental in the writing 

of the guidance notes, as part of MfE? 15 

 

MR SCHAFFOENER:   Yes. 

 

MR NEILL:   But the guidance notes that are now attached to the evidence of 

Mr St Clair do not necessarily have your full support? 20 

 

MR SCHAFFOENER:   Correct. 

 

MR NEILL:   And can you elaborate why that is now the case? 

 25 

MR SCHAFFOENER:   Yes, without going into too much detail, I was 

contracted to update the guidance note for the Ministry for the 

Environment and that was in 2011, and at that point when that was 

completed they said, “This is good, but we would like to update the 

other two documents as well and incorporate it into the guidance note”, 30 

so that occurred as well. By that time the about 350 page or whatever, 

combined guidance was distilled into a 160 page guidance document. 

 

 Now after some staff changes at MfE that document sort of vanished, I 

am not sure, it was not uploaded anywhere and whatever and they were 35 

basically still the old guidance available but nothing happened. 

 

 Then in 2013 I was contacted by the Ministry for the Environment and 

said, “Oh, they want to upload the guidance note” and I said, “That is 

great, but can you have a look at it”, and I got a 14 page extract with 40 

some additions to it and some mistakes which I commented on, and I 

ask, “Where is the rest of it?” They said, “No, no, we just going to 

publish this”, so this is what is the guidance note now. 

 

 It is a cut and paste of the full guidance note with some additions made 45 

to it, that is what it is, and I felt and made it clear that I do not find it a 



 Page 55 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

professionally good document, that I do not want to be associated with 

it, and that it provides very little extra guidance to local authorities. 

 

 It states some intent which I am not on a technical basis, so I will not 

comment on those, but apart from that there is relatively little guidance. 5 

 

MR NEILL:   Thank you. I then just move to the question of “hazardous 

facilities”, you have expressed a view in regard to the definitions, as I 

understand it Mr Blair has reached some agreements having regard to 

submissions that have been made and the definition has been altered 10 

and now incorporated in his evidence as an attachment A, are you now 

supportive of that definition that is contained now in A? 

 

MR SCHAFFOENER:   I am supportive in principle because it appears to be 

that lately the issue of providing for exemptions through the definition 15 

rather than within the actual plan context is widely adopted, so from a 

pragmatic point of view I accept that as a possible solution, so on that 

basis I accept it. 

 

 I do not find it particularly elegant from a planning point of view, but 20 

that is a different matter. 

 

MR NEILL:   Can I just follow that up then, you have indicated that the 

Auckland authorities definition is something that you are quite 

supportive of, this differs a little from that - - -  25 

 

MR SCHAFFOENER:   No, Auckland has gone down the same path, they also 

during the mediation and hearing process change the definition 

repeatedly and added bits and pieces, and it ended up to be very similar 

to what is now proposed for this plan. It was actually the basis of a 30 

number of submissions made to adopt the Auckland provisions. I am 

supportive insofar as I think that was probably a good compromise, 

things are not black and white, it is useful, it is okay but it is not 

necessarily good, that is a different matter, it is as good as it gets may 

be. 35 

 

  [12.15 pm] 

 

MR NEILL:   Okay. And my last question, in cross-examination, Ms 

Appleyard, indicated or asked whether you were familiar with Schedule 40 

4 of the Ministers expectations and quoted what they were, you said 

you were aware of the statement. 

 

 The question is, do you agree with the intent of what the Minister was 

asking? 45 
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MR SCHAFFOENER:   I agree and so far and it is my opinion that the plan 

provisions, as structured, do not provide for duplication of HSNO 

requirements, and in that sense, it is my opinion that the provisions 

meet the expectations. 

 5 

MR NEILL:   So you are accepting that the provisions as now submitted by Mr 

Blair in his rebuttal evidence, will in fact simplify the existing 

provisions that are there and meet the requirements of HSNO, et 

cetera? 

 10 

MR SCHAFFOENER:   Compared to the plan is notified? I have one or two 

issues with some of the last minute changes made. I have issues and I 

have highlighted some issues to Council that I think there are some 

inconsistencies internally. As an example, in the definition of 

“hazardous facilities” it talks about retail and then it lists “trade 15 

supplies” because the term “trade supply” is defined in the plan. 

 

 Now by definition, a trade supply does not do retail, so I think that 

wording in itself makes limited sense, but it does not do damage either, 

so I am pragmatic. 20 

 

 I can live with it. I do not think it is a great – it is the best possible plan. 

 

MR NEILL:   You have raised an issue which will give me a final question to 

my final question, is in question of say Bunnings or Mitre 10, they hold 25 

on site large numbers of now exchange LPG bottles which would 

exceed the limits of their – what would be their responsibility? 

 

MR SCHAFFOENER:   I am not sure what limits they exceed because the 

retail sale of LPG and that is not specific to service stations, is treated 30 

as a different activity status so they are up to six tonnes if it is a single 

purpose container where filling is undertaken, or I think about 1250 or 

something kg’s where the facility is for bottles, for bottled LPG. 

 

 So that does not trigger up to those limits any consent as permitted. 35 

 

MR NEILL:   Thank you. Thank you, sir. 

 

SJH:   Mr Daysh? 

 40 

MR DAYSH:   Yes, thank you very much, Mr Schaffoener, could I start with 

your paragraph 9.2 of your evidence-in-chief, can you please go to 

that? 

 

MR SCHAFFOENER:   Yes. 45 
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MR DAYSH:   So we are talking about the AST in relation to the HFSP - - - 

 

MR SCHAFFOENER:   Yes. 

 

MR DAYSH:   - - - now the HFSP I understand you have been involved in its 5 

development and application for many years? 

 

MR SCHAFFOENER:   Correct. 

 

MR DAYSH:   And you say here that the thresholds in the AST is actually 10 

based on a refinement of the HFSP? 

 

MR SCHAFFOENER:   Correct. 

 

MR DAYSH:   And I think it is certainly common ground in the material I 15 

have read, that there is a general view that the HFSP was just too 

complicated to handle and needed an overhaul, is that fair? 

 

MR SCHAFFOENER:   Yes, correct. 

 20 

MR DAYSH:   Okay. And really just turning to some questions of Mr Randal 

about the AST and the various thresholds, could you explain to me 

what are the key differences and the key way that the AST actually 

resolves those complexities and makes it much more user friendly both 

for applicants and for planners and Council staff administering the 25 

AST? 

 

MR SCHAFFOENER:   Okay, without going into too much detail about the 

HFSP, the HSFP is a procedure that basically calculates so-called 

effects ratios, so you compare ratios that are deemed to be permitted or 30 

any other activity status with what you get by inputting quantities of 

hazardous substances with certain types of activities where factors are 

applied to those quantities, so it is a process to have a more effects 

based system that was the intent of it, it has proved to be difficult to 

administer and practice for many local authorities, and I note that a 35 

number of those, including some of them mentioned here, Council’s 

like Napier and South Taranaki that used to have the HFSP have 

replaced it now because they found it cumbersome, including the 

Auckland Council as well, most of the Auckland previous legacy 

councils, legacy plans had the HFSP as well. 40 

 

  [12.20 pm] 

 

 So it is a process, it took about 30 odd pages plus additional material in 

district plans to just even explain what it is about and how it works and 45 

whatever, so it was deemed to be too difficult. The AST is basically an 
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aggregate threshold list, and as such is very similar to what many 

HSNO regulations have, they have also aggregate threshold lists for the 

hazard classes.  

 

 So you need to establish what the hazards of your substances are, that is 5 

the primary thing, if you deal with hazardous substances you should 

know what the hazards are, so you need to know the hazard classes, 

and you need to know the quantities, and those are the two things you 

need, and then you add the numbers and see whether you are above or 

below the threshold. 10 

 

 The AST does not differentiate between above ground storage and 

underground storage, it does not differentiate between use and storage 

and so on, so in all those matters it is a simplified version. 

 15 

MR DAYSH:   Follow up question, would the AST need someone of particular 

technical expertise to be able to apply it or interpret it? 

 

MR SCHAFFOENER:   I do not think so. If you are an applicant who claims to 

comply with the HSNO legislation, you know how much you have got 20 

and what the hazard classification is, and as I said these are the two 

things that you need to know. 

 

MR DAYSH:   Right, thank you. Moving on to the question of where AST and 

the approach proposed by the Council has been adopted, applied and 25 

approved in New Zealand, you mentioned to Mr Randal this morning 

that there were numerous examples, and in your evidence at 4.4, your 

rebuttal evidence, you say AST is now widely applied and tested. I am 

just interested, you gave examples of Rotorua District Council, which 

has been settled by a consent order recently, the AST is in process in 30 

the Auckland Unitary Plan. 

 

MR SCHAFFOENER:   Correct. 

 

MR DAYSH:   Could you give us a list of other plans in New Zealand that 35 

AST has been applied and tested through decision-making processes 

and are now in place? 

 

MR SCHAFFOENER:   Yes, the Kaipara and the Waikato District Plans both 

have the AST, and they had them previously through the Auckland 40 

Council, and it was one of the considerations in terms of the 

neighbouring local authorities for the Auckland Council to adopt the 

AST as well in the proposed Unitary Plan. The Auckland Council itself 

actually had the AST in the Hauraki Gulf Island section of their district 

plan for a number of years, so that was adopted years ago when it was 45 

still Auckland City. 
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 The Thames-Coromandel District Council has a similar system, and I 

am not 100 percent sure about the status of that at the moment, whether 

there are appeals or not. Generally the appeals do not appear to be on 

the AST, but on some other matters, so I am not sure about the status in 5 

Thames-Coromandel. 

 

 Western Bay of Plenty has a system that is not quite an AST, it is more 

sort of an adjustment of the HFSP but somewhat similar, going away 

from the complex or perceived to be complex calculations required by 10 

the HFSP.  

 

 The Ruapehu District Council has it, and I am aware of one or two 

other councils that are in the process of adopting it, but I am not sure 

whether those plans have been notified or not. 15 

 

MR DAYSH:   So when you use the term - - - 

 

MR SCHAFFOENER:   Sorry, the combined Wairarapa Plan, Masterton, 

Carterton, South Wairarapa Districts have that as well. 20 

 

MR DAYSH:   So when you say “tested”, these processes have been tested, 

you mean tested through? 

 

MR SCHAFFOENER:   Practice. 25 

 

MR DAYSH:   Practice, for how long a period? 

 

MR SCHAFFOENER:   I think the Waikato District was the first in 2001 or 

2002, so we are talking about 13-14 years. 30 

 

MR DAYSH:   You are aware of tested by way of, for example, Environment 

Court decisions for those plans? 

 

MR SCHAFFOENER:   I do not think the AST has been challenged anywhere 35 

through the court. I am not aware of that. 

 

MR DAYSH:   Thank you. All right, another question about, again, I think 

when you were giving your highlights package you talked about Napier 

and Hastings and the approach taken also at South Taranaki District 40 

Council, using these activity lists, the old noxious industry in the old 

fashioned district plans, is that being proposed by the Crown in this 

case? 

 

  [12.25 pm] 45 
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MR SCHAFFOENER:   Well, it was listed as good examples by the Crown 

witnesses, yes. 

 

MR DAYSH:   But is the Crown suggesting that type of approach? 

 5 

MR SCHAFFOENER:   It was my understanding that that is their submission 

to replace it with something like that. 

 

MR DAYSH:   Is that actually in evidence, have you seen someone write those 

sort of lists in the evidence for the Crown? 10 

 

MR SCHAFFOENER:   Well, I think I stated before, the problem is with the 

evidence for the planning witness for the Crown, that the provisions are 

selectively appended to her evidence, but the actual list which I think 

again is actually included in the definition of what are major hazardous 15 

facilities, is not included in her evidence. So it does not show what the 

list actually is, but what the Crown evidence states is that that approach 

with an activity list is preferred over a substance threshold list. 

 

MR DAYSH:   So what I was asking you is, have you actually seen the Crown 20 

propose such a list? 

 

MR SCHAFFOENER:   No. Do you mean for any other plan or for this plan? 

 

MR DAYSH:   No, for this. We have got to look at what has being put forward 25 

to us - - - 

 

MR SCHAFFOENER:   No, I do not have seen a list of definition of what 

facilities would be included, no. 

 30 

MR DAYSH:   So perhaps other witnesses might be able to explain how the 

Crown proposal without that activities list actually operates. 

 

MR SCHAFFOENER:   Yes, I would not speculate on that. 

 35 

MR DAYSH:   Right. Look, I want to take you to 7.8, this is my second to last 

question, of your evidence-in-chief, where you are talking about 

reverse sensitivity effects and I think at the bottom of that paragraph 

you make a statement about, “I suggest that this is contrary to the claim 

that the HSNO legislation sufficiently provides for the management of 40 

risks posed by hazardous substances in virtually all circumstances”. So 

the claim you are referring to is a claim by who? 

 

MR SCHAFFOENER:   Well, that is my interpretation that HSNO does take 

care of everything, that is my interpretation and my impression from 45 

particularly the Crown witness on HSNO, that HSNO is sufficient and 
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does take care of all circumstances, including offsite effects and 

including potential effects and including those mentioned in the RMA 

of low probability but high impact, and it is my evidence that it does 

not. 

 5 

MR DAYSH:   All right. So one supplementary question on that, you talk 

about your theory or your proposition is that the site specific controls 

for a location, HSNO deals with all of the housekeeping and how the 

workplace is handled and those sorts of controls, and you can correct 

me if I am putting something in your mouth, and then we have heard 10 

from Mr Randal that the general planning proposition of the district 

plan, you would have segregation and separation of activities that are 

incompatible through the traditional zoning approach, so there are those 

two processes in general terms, you would accept that? 

 15 

MR SCHAFFOENER:   Yes. 

 

MR DAYSH:   What I think the City Council and you are proposing is that we 

need something in between those two mechanisms, those two methods, 

to provide another layer of certainty or control or regulation, is that 20 

generally the proposition? 

 

MR SCHAFFOENER:   Well, I do not fully understand what is meant by these 

zone specific provisions by the Crown, in particular in terms of what is 

stated as being directing industries to a particular location, I do not 25 

understand that conceptually. What other councils have done, they have 

separated what is in Proposal 12 here, citywide provisions, into their 

different zones and repeated them again and again and again, which in 

a lead document does not matter too much because the length of the 

document is not as relevant and people can find within their zone 30 

specific provisions all the hazardous facility related requirements as 

well. 

 

 It is a different way of presenting it, but effectively it is the same 

because it just transfers and repeats the relevant parts of this in the 35 

respective zone provisions. 

 

MR DAYSH:   I think you might have misunderstood me, all right, but the 

planning technique of zoning segregates and separates incompatible 

land uses, that is a – are you actually a qualified planner, did I read that 40 

in your - - - 

 

MR SCHAFFOENER:   I have been a full member of the New Zealand 

Planning Institute since about 2002 or something like that.  I have not 

got a planning degree, I was accepted by a Panel as being competent by 45 

experience.   
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  [12.30 pm] 

 

MR DAYSH:   Right.  So I am just really asking about that there is a planning 

technique of zoning, segregating and separating incompatible uses.  5 

You have said that that is the - - -  

 

MR SCHAFFOENER:   Absolutely, yes.   

 

MR DAYSH:  - - - basis of zoning it.  And if that could be extended by perhaps 10 

identifying an overlay or another type of zone, or particularly 

hazardous, or hazardous facilities, where we really need to know that 

there is a bulk of facilities in a location like the Port or like in 

Woolston, that needed to actually have a specific overlay or zoning 

protection – in your opinion wold that be sufficient, if you are actually 15 

really honing in on the areas where the risk and the hazardous facilities 

are?  Which I think is the Hastings and Napier approach to identify 

particular areas that they focus controls on rather than the whole - - -  

 

MR SCHAFFOENER:  No, well they have apart from the list of activities 20 

which require consent regardless of any quantities of hazardous 

substances involved, so there is no link to effects.  They have identified 

certain natural features like waterways, streams or actually aquifers, 

over which any activity would require consent as well. 

 25 

MR DAYSH:   Okay. 

 

MR SCHAFFOENER:   Now in Christchurch my understanding is that it has 

been to a degree done in the zoning provisions where the grouping of 

substances in the activity status table, 12.1.2.3 is reflecting particularly 30 

the unconfined aquifer.  But that is the only particular reference and I 

presume there are maps that show the extent of the confined aquifer.  

But no, it has not been linked to particular environmental features. 

 

MR DAYSH:   All right.   35 

 

MR SCHAFFOENER:   In terms of the first part of the questions, the overlay, 

in terms of reverse sensitivity, putting resections on sensitive land use 

around facilities is somewhat a different matter to providing for 

hazardous facilities where they wouldn’t have offsite or potentially 40 

significant offsite effects, because that runs contrary to the claim that it 

needs an overlay because there are reverse sensitive effects.  So you 

can’t really have one or the other.  You either have both or none 

because industry accepts that there are offsite effects.   

 45 

MR DAYSH:   All right.   
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SJH:   Just following on from a couple of those questions, you list your 

expertise as environmental consultant advising clients, and in the 

course of your evidence you, a number of times, said that the planning 

response was a matter for planners not for you.  Do I understand that 5 

correctly?   

 

MR SCHAFFOENER:   That is what I said, yes.   

 

SJH:   The backing sheet to your evidence describes you as an environmental 10 

planner, however.  Are you a planner or not? 

 

MR SCHAFFOENER:   I am a planner, because by experience I have been 

working in this specialist field for 20-odd years.   

 15 

SJH:   So you are giving evidence as a planning expert as well as an 

environmental expert? 

 

MR SCHAFFOENER:   No.  I am giving evidence here as a technical expert 

on technical matters. 20 

 

SJH:   All right. 

 

MR SCHAFFOENER:  Because the Council involved a planner from the 

planning department on planning matters. 25 

 

SJH:   Thank you. 

 

MR SCHAFFOENER:   I have done planning expertise though. 

 30 

SJH:   I am just concerned with what is going on here. 

 

MR SCHAFFOENER:   No, it is technical, that is why I didn’t - - -  

 

SJH:   There is a little bit of contradiction in terms.   35 

 

MR SCHAFFOENER:   Yes, well I tried to answer the question in relation to 

planning without being too evasive.   

 

SJH:   Thank you.  At 7.8, Mr Daysh asked questions on the last sentence.  Can 40 

you refer me or the Panel to any specific evidence of any witness for 

the Crown, or any other submitters, that says HSNO sufficiently 

provides for the management of risks posed by hazardous substances in 

virtually all circumstances, as opposed to your impression from their 

evidence.   45 

 



 Page 64 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

MR SCHAFFOENER:  I would need to look it up.  It is in Dr Dawson’s 

evidence in relation to HSNO.   

 

SJH:   So you say his evidence states specifically that HSNO covers off 

virtually all circumstances? 5 

 

MR SCHAFFOENER:   That is correct. 

 

SJH:   Thank you.  Your paragraph 1.5 that you were at pains to point out to 

somebody that asked questions earlier that you refer there only to key 10 

documents.  I take it from that you do not see the order in Council as a 

key document? 

 

MR SCHAFFOENER:   No.  Maybe that was an oversight on my behalf.   

 15 

SJH:   I take it from that you do not see the RPS as a key document? 

 

MR SCHAFFOENER:   I used it, and therefore maybe therefore I should have 

mentioned it.  I did have problems aligning the internal conflict within 

Chapter 18 of the RPS in terms of the respective roles of regional and 20 

District Council.   

 

  [12.35 pm] 

 

SJH:   And I also take it from that list that you do not see our Strategic 25 

Directions provisions, which are now part of the Operative Plan, and 

our decision on that as a key document? 

 

MR SCHAFFOENER:   No, I have not specifically used that in providing y 

views and my evidence.  But it probably again is an oversight.  As I 30 

said, the guidance note and a number of other documents I also used 

and I am aware there was probably - - -  

 

SJH:   So would it be fair to summarise your answer as “you list the key 

documents preparing your evidence, but there may be others that 35 

should be in that list”? 

 

MR SCHAFFOENER:   Possibly, yes.  Correct. 

 

SJH:   Thank you.  At 11.7 you acknowledge that 12.1.4.1, the appendix on site 40 

requirements, may be confusing.   

 

MR SCHAFFOENER:   Yes.  Yes, I - - -  

 

SJH:   Well you confirm that is your evidence? 45 
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MR SCHAFFOENER:   Yes. 

 

SJH:   So therefore does it accord with the order in Council? 

 

MR SCHAFFOENER: I perceive it as confusing and I would fully 5 

acknowledge that if others perceive it as confusing as well.  And in that 

regard, yes. 

 

SJH:   It could be improved upon? 

 10 

MR SCHAFFOENER:   Absolutely, yes.   

 

SJH:  Who do you see as the readership of this particular provision in 

Chapter 12? 

 15 

MR SCHAFFOENER:  Primarily potential applicants for consents, users of 

hazardous substances in reasonably large quantities in the commercial 

sense.  People who know, or should know, about HSNO. 

 

SJH:   Thank you.  As I understood the effect of your evidence, it was that you 20 

provided your expertise to the Council and from that they fashioned 

their planning response.   

 

MR SCHAFFOENER:   That would be my interpretation, yes.   

 25 

SJH:   And that was their task, not yours, the planning response? 

 

MR SCHAFFOENER:   Well it wasn’t my task to write the plan for them.   

 

SJH:   The restricted discretionary activities at 12.1.2.2.2 – there are so many 30 

numbers – is really based on the hazardous facilities activity status 

table which follows? 

 

MR SCHAFFOENER:   12.1. - - - 

 35 

SJH:   2.2.2 at page 8 of the attachment to Mr Blair’s evidence.  And it lists 

there the restricted discretionary activities, and non-complying 

activities following. 

 

MR SCHAFFOENER:   No, they are not strictly linked to the activity status 40 

table in 12.1.2.3.  They reflect to a degree submissions, the reflect to a 

degree, as I perceive it, probably powers of the operative plan, and they 

may reflect some other thinking within Council as well that I may not 

necessarily be party to.   

 45 
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SJH:   But does it inform those provisions?  Does the activity status table 

inform those provisions to any extent? 

 

MR SCHAFFOENER:   Only in so far as the standard for permitted 1 refers to 

the table.  So anything is permitted up to the point where you exceed a 5 

threshold.   

 

SJH:   Okay. 

 

MR SCHAFFOENER:   It is the only direct link. 10 

 

SJH:   Thank you.  Have you considered that those provisions may lead to an 

increase of applications for resource consents, and if so, have you 

assessed the possible number of increased resource consents, and I 

asked that in the context of your comments that there were only eight 15 

or nine or 11 consents and it is a minimalist number real terms. 

 

  [12.40 pm] 

 

 Have you considered that and done any assessment of it based on the 20 

provisions that have been recommended to us? 

 

MR SCHAFFOENER: I have done it based on the plans that have been 

operative or in force for a number of year by other councils that have 

very similar provisions.  As I stated, a number of them are actually less 25 

permissive than this one.  Based on the number for those, my 

assessment is that it is unlikely to lead to any significant, if any 

increase, compared to the Operative Plan which were single digit 

figures per year. 

 30 

 Councils that used to have the HFSP which by and large is a more 

restrictive screening than the AST did not have large numbers of 

consent applications. So on that basis of evidence of other plans I 

would base my view that I do not expect an increase in number of 

consents required. 35 

 

SJH:   And is it your view that in terms of dealing with submissions on other 

matters, this is your personal view, not your client’s obviously, that this 

Plan is perhaps too permissive to accord with your view of what should 

be done? 40 

 

MR SCHAFFOENER: As I said before there is no right or wrong, there is no 

black and white.  It is, a plan reflects, there is this funny term of risk 

appetite of a local community. 

 45 
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SJH:   Oh, that is a matter for the local community, I understand that.  I am 

asking you your personal view, with your expertise? 

 

MR SCHAFFOENER:  It is not from my point of view a significant difference, 

for example whether an activity is fully discretionary or restricted 5 

discretionary, it is not about the notification process, it is not about 

councils using all sorts of matters to suddenly require consent on 

matters that are not specifically listed in the Plan.  So from that point of 

view I am quite satisfied that RD status for example as the worst 

possible is acceptable. 10 

 

 I do not have firm views, again similar to what I said before, whether it 

should be one way or the other, whether the retail of a certain quantities 

of fuels should be controlled or permitted.  That is entirely a planning 

matter, it is not basically based on technical or risk matters. It is a 15 

perception and acceptance as much as anything else. 

 

SJH:   You gave an answer that this is not the best possible plan.  We are here 

to try and get the best possible plan for Christchurch as you will 

appreciate. What changes would you recommend to us to give 20 

Christchurch the best possible plan? 

 

MR SCHAFFOENER:   Oh dear that is a difficult question.   

 

SJH:   Well you are the one who said it so I have got to tease it out. 25 

 

MR SCHAFFOENER: Yes, well I see problems with some internal 

inconsistencies in the Plan that I think can be confusing. 

 

SJH:   And they are? 30 

 

MR SCHAFFOENER:  Okay, as an example, if you look in the table 12.1.22.1, 

permitted activities, p2, p3 and then on the right hand side you have 

activity specific standards, so that’s on page 5 of the provisions. 

 35 

SJH:   Yes, I have it, I have it. 

 

MR SCHAFFOENER: They all relate to Class 1 explosives and refer to 

group 3 of rule 12.1.2.3 which is the activity status table.  Now the 

number in that table is 0. The number in the standard here are different.  40 

There is an inconsistency between the two, clearly. 

 

SJH:   So there is the need to tidy up those inconsistencies. 

 

MR SCHAFFOENER:   Absolutely, absolutely yes. 45 
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SJH:  Which would give greater clarify and make it easier to use. 

 

MR SCHAFFOENER:   Absolutely, I would think so. 

 

SJH:  All right, thank you.  Just one final matter, you were asked some 5 

questions around the overlays that were being sought and you said that 

in terms of hazardous substances that would be novel in New Zealand, 

did I hear that correctly? 

 

MR SCHAFFOENER:   Yes, I am not aware of any plan, land use plan that use 10 

overlays around hazardous facilities in terms of hazardous substance 

risks.  No, I am not aware of it. 

 

SJH:   Have you read our decision on Natural Hazards?  I am not saying I 

expected you to, I am just asking the question. 15 

 

  [12.45 pm] 

 

MR SCHAFFOENER:   I vaguely remember some reference to it at some point 

that I looked at it but I cannot go into any detail so I am not familiar 20 

with any detail. 

 

SJH:   Well in that we took for liquefaction, flooding but in particular rockfall, 

cliff collapse and mass movement, a risk management approach, and 

that is effectively a risk management overlay isn’t it? 25 

 

MR SCHAFFOENER:   It is, yes. 

 

SJH:   So the principles that were adopted in risk assessment and suchlike, the 

numbers may be different but that type of approach could be taken to 30 

this sort of overlay? 

 

MR SCHAFFOENER:   It is about risk management and the issue for example 

of risk modelling, quantitative risk assessment, QRAs, that is 

mentioned sometimes in the evidence, is about a computer model 35 

estimating for example fatality risks around facilities, which basically 

means that you identify areas based on modelling assumptions where 

the likelihood of fatality is so high or so low and then you compare that 

with risk acceptance criteria, which again do not exist in New Zealand 

on a statutory basis but Australian criteria are often used. 40 

 

SJH:   Well we didn’t have a statutory basis either and all the experts of course 

stressed, as you have, that at the end of the day it is a matter for the 

community - - - 

 45 

MR SCHAFFOENER:   Correct. 
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SJH:   - - - the risk level, but as a matter of philosophy and I wouldn’t have 

thought we have the evidence to consider some of this now, we will 

have to hear further evidence and submissions, but on a longer term 

basis do you see a similar approach that we adopted in natural hazards 5 

as being an appropriate response to hazardous substances? 

 

MR SCHAFFOENER: Without knowing the details of it, the principle of 

managing risk around those facilities - - - 

 10 

SJH:   That is all I am talking about, at that higher level. 

 

MR SCHAFFOENER:  - - - that is entirely what the overlays are based on and 

what I support as well, yes, absolutely. 

 15 

SJH:   Thank you.  Mr Gardner-Hopkins, anything arising? 

 

MR GARDNER-HOPKINS:   No, sir. 

 

SJH:   Ms Appleyard? 20 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Mr Randal?  Ms Viskovic, any re-examination? 

 25 

MS VISKOVIC:   No, sir, thank you. 

 

SJH:   Thank you, you may stand down and you may be released if you wish to 

go.  Thank you Ms Viskovic. 

 30 

<THE WITNESS WITHDREW [12.47 pm] 

 

SJH:   Thank you. 

 

MS VISKOVIC:   Thank you, the Council calls Mr Blair. 35 
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<ADAM SCOTT BLAIR, sworn [12.47 pm] 
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SJH:   Yes, thank you. 

 

<EXAMINATION BY MS VISKOVIC [12.48 pm] 

 

MS VISKOVIC:  Can you please confirm your full name is Adam Scott Blair 5 

and you have the qualifications and experience set out in evidence you 

have previously provided to this Panel, in particular your evidence for 

the stage 1 Residential hearing dated 12 March 2015? 

 

MR BLAIR:   I can, yes. 10 

 

MS VISKOVIC:  You have prepared two statements of evidence for this 

particular hearing, evidence-in-chief dated 15 September 2015 and a 

rebuttal statement dated 6 October 2015? 

 15 

MR BLAIR:   That is correct. 

 

MS VISKOVIC:  And I understand you have some changes or amendments 

you would like to make. 

 20 

MR BLAIR:   Yes, in terms of my rebuttal statement and the red line version 

attached to that at the first - - - 

 

SJH:   Page number to start with? 

 25 

MR BLAIR:   Attachment A.  Attachment A starts on the page after page 14. 

 

SJH:   Thank you. 

 

MR BLAIR:   And then on the Attachment A I am looking at page 25.  There 30 

are three paragraphs on that page.  The second and third paragraph, the 

first one starting at 2 amend planning map 58 to insert annotation and 

then the third starting with 3 amend planning map 1 to insert 

annotation.  Those were mistaken additions. 

 35 

SJH:   So they should be deleted? 

 

MR BLAIR:   That is correct. 

 

  [12.50 pm] 40 

 

MS VISKOVIC:   Subject to those amendments can you confirm that your 

statements are true and correct to the best of your knowledge? 

 

MR BLAIR:   Yes, I can. 45 
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MS VISKOVIC:   Now, I understand that the Council has prepared some maps 

showing the overlays for the Woolston oil and gas facilities which are 

being handed up to the Panel at the moment. 

 

MR BLAIR:   That is correct. 5 

 

SJH:   Do we have that electronically? 

 

MS VISKOVIC:   Yes, we should be able to bring that up on the screen as 

well. 10 

 

SJH:   Thank you. 

 

MS VISKOVIC:   Could you please just explain these maps for the benefit of 

the Panel and then present them as an exhibit. 15 

 

MR BLAIR:   Okay, the first I am looking at is headed “Planning Map 47 

Emergency Plan Required”.  This is in relation to the oil companies’ 

facility at Woolston, you will see in the top left hand corner there is a 

beige overlay and its colour is shown on the key, area B, Emergency 20 

and Planning Area, and within this area an emergency plan would be 

required by land uses within that area surrounding the Woolston oil 

facility.  That emergency plan obviously in response to an unforeseen 

event at that facility. 

 25 

 The next I am looking at is “Planning Map 47 Building Design 

Overlay”.  It is shown over the Woolston facility in blue and that is a 

building design overlay and buildings, as I understand it buildings 

within that area would be assessed for an appropriate level of design 

and construction, in their case in the event of an emergency event.   30 

 

 And on the third at “Planning Map 47 Liquigas Woolston”, this again is 

south and east of the oil gas facility adjacent to the railway line and in 

this case it is the blue oval area shown on that planning map in the top 

left hand corner and, as I understand it, the building design rules, the 35 

proposed building design rules and the proposed emergency plan 

management requirements. 

 

SJH:   We have got on the bottom of this “The Depot Individual Fatality Risk 

Contour”? 40 

 

MR BLAIR:   That is what it was based on, sir. 

 

SJH:   Was that what appears to be a hand drawn line, blue line? 

 45 

MR BLAIR:   That is correct, sir. 
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SJH:   And what is the AIP that that has been based on? 

 

MR BLAIR:   I do not have it to hand, sir, but - - - 

 5 

SJH:   Well, maybe after lunch. 

 

MR BLAIR:   Yes. 

 

SJH:   Presumably it is based on something. 10 

 

MR BLAIR:   Yes, it is. 

 

MS VISKOVIC:   It is based on the fatality risk contour that is provided in the 

Liquigas evidence that there was a number of - - - 15 

 

SJH:   Yes, I just wondered what the number was. 

 

MR DAYSH:   Mr Blair, just to clarify, is this the first time we have seen these 

plans, they refer to some definitions in your table I think which I 20 

highlighted or I had some questions about, so these areas are in P8, P9, 

these are mapping these areas that - - - 

 

MS VISKOVIC:   These are mapping the areas that are referred to - - - 

 25 

MR DAYSH:   But this is the first time this has been presented - - - 

 

MS VISKOVIC:   Yes, correct. 

 

MR DAYSH:   - - - so they have just been - - - 30 

 

MR BLAIR:   The originals are attached to oil company and Liquigas 

submissions but these the first time they have been shown on a 

planning map. 

 35 

SJH:   All right, just for the sake of the record there is three of them, we will 

give them a combined number of exhibit 2. 

 

EXHIBIT #2 – CCC DISTRICT PLAN REVIEW – x3 MAPS; 

PLANNING MAP 47 – LIQUIGAS WOOLSTON; PLANNING 40 

MAP 47 – BUILDING DESIGN OVERLAY; PLANNING MAP 47 

– EMERGENCY PLAN REQUIRED 

 

MS VISKOVIC:   Mr Blair, I understand that you have prepared a summary of 

your evidence, could you please present that now and then remain there 45 

to answer any questions.   
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SJH:   Well, we need the highlights package first. 

 

MS VISKOVIC:   Yes, the highlights package. 

 5 

  [12.55 pm] 

 

MR BLAIR:   In my highlights I note that I was not the original author of the 

proposal or its supporting section 32 as publicly notified.  However I 

have been involved in the proposal following close of submissions on 10 

public notification where I have read the submissions, I have read the 

proposal, I have read the section 32, I have read the background 

documents, I have read the submissions and I have been in discussions 

with various submitters about outcomes, and I have of course been in 

discussions with Mr Schaffoener, the Council’s main advisor.   15 

 

 I consider the key question is whether the provisions of proposal 12 are 

appropriate to meet the purposes of addressing environmental effects 

that fall within the jurisdiction of the RMA.  In my view there are a 

number of resource management related effects that can and should be 20 

addressed by the proposal 12.  These being reverse sensitivity effects, 

cumulative and synergistic effects, protection of sensitive 

environments, the adverse effects of some substances that are not 

controlled by HSNO, the effects associated with a combination of 

natural hazards and hazardous substances. 25 

 

 The approach used to identify thresholds by which the Council will 

take an interest or investigate the adverse effects I have outlined is in 

an activity status table which requires that a restricted discretionary 

activity resource consent be obtained for storage and use of hazardous 30 

substances above particular thresholds.  Below those thresholds the use 

of storage is a permitted activity.  This table lists hazardous substances 

with measurable volumes attributed to groups of zones.  As a generality 

the thresholds are higher for less sensitive environments such industrial 

zones and lower for more sensitive environments such as residential 35 

zones. 

 

 Taking into account the strategic directions objectives, in particular 

3.3.2 “clarity of language and efficiency”, I agree that there should not 

be an overlap or double dipping in consenting.  However as I have 40 

already discussed the AST serves simply as a screen parts of which the 

Council have taken interest in whether RMA related risk effects exist 

and need to be avoided, remedied or mitigated.   

 

 In regard to the transport of hazardous substances the Crown, Liquigas 45 

and the oil companies seek deletion of the policy relating to this on the 
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basis that the transport of hazardous substances is already controlled by 

the Land Transport Act.  The Lyttelton Port Company, Liquigas and 

Waterloo Park Limited seek the deletion or amendment of this policy 

while the oil companies as an alternative seek an amendment.   

 5 

 I believe that there may still be adverse effects along transport routes 

and accept that the amendment proposed by the oil companies, ie the 

transport of hazardous substances is a part of land use activities, shall 

to the degree reasonably practicable and where necessary given other 

legislation avoid, remedy or mitigate those adverse effects.  I believe 10 

that is now more reflective of stage 1 objective 3.3.2AI and the 

statement of expectations at clause 4AI.   

 

 In regard to reverse sensitivity, the oil companies and Liquigas seek 

overlays where sensitive activities within specified distance of large 15 

hazardous facilities are required to have emergency management plans 

and special building design controls.  I accept that these are necessary.  

The oil companies seek an overlay at Lyttelton Port and the oil terminal 

at Woolston.  Liquigas seek an overlay of their facility at Woolston.   

 20 

 In regard to the facility at the Lyttelton Port, I understand there is a 

question as to whether or not that can be pursued at this stage, it may be 

covered under the Lyttelton Port Management Plan process.  However I  

have analysed what might be left over and found that there are very 

small portions, just what we would consider to be very small portions 25 

of land sitting outside the coverage of the Lyttelton Port Company that 

it would not make sense to pursue at this stage while a quantitative risk 

assessment that was being undertaken in terms of the Lyttelton Port 

Recovery Plan. 

 30 

  [1.00 pm] 

 

 The extent of the overlays need to be based on a quantitative risk 

assessment. The oil companies cannot produce a QRA within the 

timeframes of this process, Liquid Gas has produced a QRA but is 35 

several years old and predates the earthquakes. 

 

 I agree with the oil companies, as a pragmatic approach that interim 

overlays which would expire when a Plan Change for overlays based 

on an up to date QRAs for the facilities can be use. 40 

 

 The interim overlays would cease to have effect on the 31st of March 

2018. The oil companies suggest an interim overlay with distances 

based on a hazardous facility accident in the United Kingdom. 

 45 
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 The Liquid Gas QRA although older, can suffice in the interim, whilst 

the evidence on the extent of the Woolston Company overlay is not 

ideal, the overlay will only be in place for a limited period of time. 

 

 I note at this stage Liquid Gas only seek a policy statement in relation 5 

to the overlays but I believe the full interim overlay regime could apply 

to their site while an updated QRA is produced. 

 

 In relation to the definition of hazardous facilities, several submitters 

have sought that the facilities within the sphere of interest be excluded 10 

from the AST by listing them as permitted activities or excluding them 

from the definition hazardous substances.  

 

 Based on the advice of Mr Schaffoener and agreement at mediation 

after discussion “exclusions”, have been added to the definition while 15 

deletions because they are not listed as excluded had been made from 

the permitted activity table. 

 

 These include (INDISTINCT 2.09) to meet the concerns of the oil 

companies, Horticulture New Zealand and the New Zealand Fire 20 

Service. 

 

 In regard to contaminated land, the approach in the plan is one of pure 

objectives and policies that refer back to the Resource Management 

National Environment Standard for assessing and managing 25 

contaminants in soil, to protect human health regulations 2011 – the 

NES. 

 

 Submissions have been received from the Crown, the oil companies 

and Mahaanui Kurataiao Limited. The Crown mainly seek to include 30 

new policies relating to mediation and future use, I accept that 

remediation implies an improvement in the environment and that 

ongoing management of remediation works is necessary, these include 

non-regulatory methods necessary to achieve the objectives and 

policies of the contaminated land proposal. 35 

 

 The oil companies seek to delete and reintroduce as a method the 

policy relating to environmental heritage and cultural protection. The 

policy deals with how the Council will work with the Canterbury 

Regional Council and central government to implement a wider 40 

regulatory framework – I believe that it is inappropriate for the PRDP 

to dictate to Council policy, and so I deleted this policy from the 

proposal completely. 

 

 The oil companies seek further to delete references to water supplies, 45 

productive soils, significant natural cultural heritage sites from the 
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overall objective of the contaminated land proposal. Mahaanui 

Kurataiao Limited seek to retain these.  

 

 The Mahaanui Iwi Management Plan of 2013 and Te Rūnanga o Ngāi 

Tahu Hazardous Substances and Organisms Policy of 2008, note the 5 

issues that are significant to Ngāi Tahu. 

 

 I have considered these documents and considering the roles and 

responsibilities of Regional Council and territorial authorities described 

by Ms Nicholl in her evidence, I conclude that the overall objective in 10 

the management of contaminated land should retain references to 

protect productive soils, waterbodies, natural and cultural heritage sites. 

 

 Thank you. 

 15 

SJH:   Thank you. We will take the luncheon adjournment till 1.30 and return 

with your cross-examination. 

 

ADJOURNED [1.04 pm] 

 20 

RESUMED [1.35 pm] 

 

SJH:   Yes, thank you.  Mr Blair, you are still on your former oath? 

 

MR BLAIR:   Yes, sir. 25 

 

SJH:   Yes, Mr Randal? 

 

MR RANDAL:   Thank you, sir.  My learned junior, Mr Ryan is going to 

conduct the cross-examination, thank you.   30 

 

SJH:   Good afternoon, Mr Ryan. 

 

MR RYAN:   Thank you, sir. 

 35 

<CROSS-EXAMINATION BY MR RYAN [1.35 pm] 

 

MR RYAN:   Good afternoon, Mr Blair.  If I could start please by taking you 

to the Council’s Hazardous Substances Section 32 Report, which is 

attachment B to your rebuttal evidence.   40 

 

MR BLAIR:   Attachment? 

 

MR RYAN:   Attachment B to your rebuttal.  And sorry, if I could take you to 

page 11 of that document. 45 
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MR BLAIR:   This is the one dated 2 May 2015?  Because there are two 

floating around.  There is also one from the Stage 1 matters which had 

been rolled over dated 27 August 2014.   

 

MR RYAN:   That is right, sir.  Yes, I am looking at - - -  5 

 

MR BLAIR:   So it is the May 2015 one? 

 

MR RYAN:    - - - the May 2015 version which is the latest version.  

 10 

MR BLAIR:   Thank you. 

 

MR RYAN:   Yes.  So at page 11 of that document the report states that three 

options were considered in developing the Hazardous Substances 

provisions.  And just briefly there, (1) to retain the status quo 15 

provisions of the operative plans, (2) to adopt the hazardous facilities 

screening procedures, and (3) to adopt the activity status table in 

determining an activity status – that is right, isn’t it, those are the three 

options considered? 

 20 

MR BLAIR:   Yes. 

 

MR RYAN:   And it is the third option, the activity status table, that is the 

adoption chosen by the Council, isn’t it?  That is the option chosen by 

the Council? 25 

 

MR BLAIR:   That is correct. 

 

MR RYAN:   So it is right, isn’t it, that all three options use volume thresholds 

to determine whether a resource consent will be required for the use or 30 

storage of various hazardous substances? 

 

MR BLAIR:   That is correct. 

 

MR RYAN:   Okay.  And just turning back to Mr Schaffoener’s highlights 35 

package in his evidence, he said that his advice to the Council was not 

to reinvent the wheel but to stick to something proven – do you recall 

Mr Schaffoener saying that in high highlights package? 

 

MR BLAIR:   I understand that was his comment, yes. 40 

 

MR RYAN:   And would you say that those three options considered by the 

Council would reflect that advice? 

 

MR BLAIR:   As I recall, Mr Schaffoener discounted the status quo, the HSNO 45 

hazards facility screening procedure - - -  
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MR RYAN:   Yes. 

 

MR BLAIR:   - - - and advised the Council to adopt an AST approach.   

 5 

MR RYAN:   Okay.  Can I take you now to the quality planning guidance that 

has been discussed already today – so that is the 2013 version.  I have 

got a copy here for you if that would assist, and for the Panel, that is 

attachment B to the evidence of Mr St. Clair for the Crown.  And 

please would you turn to page 9 of that document, and under the 10 

heading “Managing Hazardous Substances under the RMA”. 

 

MR BLAIR:   Yes. 

 

MR RYAN:   Do you have that?  Yes, thank you.  And I will just read briefly, 15 

it states “in the context of hazardous substances one of the most 

important considerations is whether any RMA controls are required at 

all.  In many areas around New Zealand HSNO may control hazardous 

substances sufficiently and no further rules are required”, is that right?  

That is what the document states there? 20 

 

MR BLAIR:   That is what the document states, yes. 

 

MR RYAN:   So you would agree, wouldn’t you, that it is important to 

consider whether any RMA controls are required at all as part of a 25 

Section 32 analysis? 

 

MR BLAIR:   Yes, I would, in my mind, and I think I have set this out as a 

series of steps in my evidence that there should be, at some point, and 

early in the process, an attempt to understand where HSNO or where 30 

RMA type controls would address the same object.   

 

  [1.40 pm] 

 

MR RYAN:   Okay, thank you.  So just moving on from that though the 35 

section 32 report, that latest version, is it right though that it does not 

consider imposing no rules additional to HSNO as an option? 

 

MR BLAIR:   No, it does not. 

 40 

MR RYAN:   Thank you.  And if I refer you just over the page in that Quality 

Planning guidance to page 10 and on page 10 the document talks about 

areas where councils may want to consider RMA controls, and one of 

the examples given there is focusing additional controls in respect of 

particularly sensitive land use environments, have you got that? 45 
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MR BLAIR:   Yes. 

 

MR RYAN:   And again just to be clear, that is not an approach taken or an 

option considered in the section 32 report, is it? 

 5 

MR BLAIR:   It is referred to in the opening of the section 32 as one of the 

matters that the Council needs to address. 

 

MR RYAN:   Right.  But it is not one of the three listed options that I referred 

to previously? 10 

 

MR BLAIR:   No. 

 

MR RYAN:   Back to the section 32 analysis again, at the bottom of page 6 of 

that document there is a quote there from the Statement of 15 

Expectations. 

 

MR BLAIR:   Page 6? 

 

MR RYAN:   Page 6 yes, sorry, we are back to the section 32 report.  So the 20 

quote there refers to the Statement of Expectations and in particular I 

just want to take you to the Statement of Expectations saying or 

referring to “The intention to reduce significantly compared with 

existing district plans”, just the one bullet point there, “the reliance on 

resource consent processes”.  It is right, isn’t it, that if proposal 12 did 25 

not contain rules additional to HSNO that would have the effect of 

reducing reliance on resource consent processes? 

 

MR BLAIR:   Well, it would but I do not think that it would be balancing that 

against the other required outcomes in the higher order documents, I do 30 

not think that that would be an appropriate outcome. 

 

MR RYAN:   Okay.  Well, can I ask you then, the Crown’s approach where 

hazardous facilities would be permitted unless they were located near 

specifically justified sensitive land uses, that would also reduce reliance 35 

on resource consent processes, wouldn’t it? 

 

MR BLAIR:   Well, not necessarily, no.  The approach that we have taken with 

the AST is to set permitted activity standards.  As I understand it or 

permitted activity levels where the Council is comfortable that there is 40 

an acceptable risk of adverse effects to list activities, as I understand it, 

or to list areas or define areas around certain features, I think the 

control would have to be by way of probably restricted discretionary 

activity resource consent to establish those activities within that setback 

distance.  So the Council’s approach is at least providing an 45 

opportunity for a permitted activity. 
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MR RYAN:   Okay, but it is fair to say you have not, as part of the section 32 

report and I appreciate you did not draft the first iteration of that, but 

there was no comparative analysis of that, of which of those two 

approaches would be more likely to lead to a reduction in reliance on 5 

resource consent processes? 

 

MR BLAIR:   I think that is a fair comment. 

 

MR RYAN:   Okay.  Can I ask you about the Council’s, the volume threshold 10 

approach, the AST approach, is it fair to say that relying on that activity 

status table will not reduce reliance on resource consent processes in 

comparison to the existing situation? 

 

MR BLAIR:   I was listening earlier to Mr Schaffoener’s reply to that very 15 

same question and I have not undertaken that research but I understand 

from Mr Schaffoener that he has. 

 

MR RYAN:   Okay, but that is not specifically reflected in the section 32 

report? 20 

 

MR BLAIR:   No. 

 

MR RYAN:   And would you accept in some cases in fact proposal 12 sets 

volume thresholds at levels that are lower than the operative plans? 25 

 

  [1.45 pm] 

 

MR BLAIR:   I understand, yes, that is correct. 

 30 

MR RYAN:   And in particular we have heard today and in evidence about the 

LPG threshold so it is right, isn’t it, that in the operative Christchurch 

District Plan the resource consent threshold for LPG in the residential 

zone is 300 kilograms? 

 35 

MR BLAIR:   In the operative plan? 

 

MR RYAN:   Yes. 

 

MR BLAIR:   That is correct. 40 

 

MR RYAN:   Right.  So by contrast in the activity status table in proposal 12 

the threshold for LPG in residential areas would be reduced to 

200 kilograms? 

 45 

MR BLAIR:   That is correct. 
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MR RYAN:   So isn’t true then that that decreased threshold would have the 

effect of increasing reliance on resource consent processes as compared 

to the status quo? 

 5 

MR BLAIR:   Well, that would depend on how much is actually stored on a 

residential property.  As I understand it, it is a considerable amount of 

gas even at 200 kilograms in terms of an average and what an average 

household needs to use. 

 10 

MR RYAN:   Yes, well, I think on that note I wonder if I can refer you to the 

evidence of Mr Daly for Rockgas.  I wonder if - - - 

 

SJH:   Sorry, mister? 

 15 

MR RYAN:   Mr Daly, the evidence for Rockgas, I think we will get a copy of 

that to you. 

 

SJH:   It is on the screen so just let us know the paragraph. 

 20 

MR RYAN:   Right, so I am referring to paragraph 7 in particular, sir.  So at 

paragraph 7, I will just quote briefly again, Mr Daly says that “Small 

businesses such as fish and chip shops, motels and laundrettes are often 

located in residential zones”, would you accept that proposition? 

 25 

MR BLAIR:   I accept that they can be established in residential zones but very 

rarely as a permitted activity. 

 

MR RYAN:   Okay.  But just the factual position is that often those types of 

small businesses will be in residential zones? 30 

 

MR BLAIR:   Well, in the Christchurch, no, I do not accept that because in the 

Christchurch context we provide for Commercial Local zones or what 

are known as Business 1 zones and that is generally where those 

activities establish. 35 

 

MR RYAN:   Okay.  Well, a second part of what Mr Daly says is that those 

businesses will typically have up to 300 kilograms of LPG onsite? 

 

MR BLAIR:   That is correct. 40 

 

MR RYAN:   So putting aside how many of those businesses there might be, 

and you would accept that there will be some, wouldn’t you, there will 

be some small businesses located in residential zones? 

 45 
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MR BLAIR:   I accept that there will be some small businesses located in small 

business zones that are close to residential zones in the Christchurch 

context and in my experience of other cities, planning in other cities 

which is quite considerable, that is the same case as well.  These 

activities gravitate or are sought to locate in specific groups in small 5 

areas within residential areas. 

 

MR RYAN:   Okay.  So just to be clear you do not accept the principle that 

there would be small businesses in residential zones in Christchurch? 

 10 

MR BLAIR:   Not as a general rule of thumb, no. 

 

MR RYAN:   Okay, all right, perhaps I will move on from there then.  Just 

back to the section 32 report, it is fair to say that does not consider 

whether reliance on resource consent processes will be reduced under 15 

the proposal, does it? 

 

MR BLAIR:   Not directly, no. 

 

MR RYAN:   No.  And I presume you are familiar with objective 3.3.2 of the 20 

strategic directions chapter? 

 

MR BLAIR:   Yes. 

 

MR RYAN:   Obviously that seeks clarity of language and efficiency? 25 

 

MR BLAIR:   Yes. 

 

MR RYAN:   And it directs that the replacement plan should minimise 

transaction costs and reliance on resource consent processes, doesn’t it? 30 

 

MR BLAIR:   That is correct. 

 

MR RYAN:   So if I can take you back to page 6 of the section 32 report. 

 35 

MR BLAIR:   Yes. 

 

MR RYAN:   So it says there that “Those objectives and policies within the 

strategic directions chapter that are relied on in this chapter are 

discussed in section 4 and 5 below”, is that right? 40 

 

MR BLAIR:   Sorry, what line is that at? 

 

MR RYAN:   Sorry, page 6, it is paragraph 3 just below the middle of the page 

there.   45 
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  [1.50 pm] 

 

MR RYAN:   So I will just repeat that, those objectives and - - - 

 

MR BLAIR:   Thank you.   5 

 

MR RYAN:   But in fact it is right isn’t it, if there is no specific reference to 

objective 3.3.2 in sections 4 or 5 of the section 32 report? 

 

MR BLAIR:   That is correct. 10 

 

MR RYAN:   And in fact there is no specific reference to that objective in the 

section 32 report at all, is there? 

 

MR BLAIR:   Not that I am aware of, no. 15 

 

MR RYAN:   Okay, and would you accept that the section 32 report for each 

plan chapter should justify the proposal in light of the Strategic 

Direction objective? 

 20 

MR BLAIR:   Yes in terms of section 32 reports that I have worked directly on, 

yes. 

 

MR RYAN:   But - - - 

 25 

SJH:   No, no, no, no, not the ones you have worked on.  Section 32 reports - - 

-  

 

MR BLAIR:   In general? 

 30 

SJH:   Yes. 

 

MR BLAIR:   Yes they should. 

 

SJH:   Well not in general. 35 

 

MR BLAIR:   No. 

 

SJH:   They have to take in account the Order of Council don’t they? 

 40 

MR BLAIR:   Yes they should sir, they have to. 

 

SJH:   Thank you. 

 

MR RYAN:   And I will put it to you that in fact this section 32 report does not 45 

do that does it? 
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MR BLAIR:   No, it does not. 

 

MR RYAN:   No.  Thank you.  Can I just briefly refer you to section 3.2 of 

your rebuttal evidence.  Have you got that Mr Blair? 5 

 

MR BLAIR:   Yes, it is on page 2. 

 

MR RYAN:   Yes, so there you say that the AST and supporting rules said 

clear permitted activity levels, is that right? 10 

 

MR BLAIR:   Yes, that is correct. 

 

MR RYAN:   In fact though it would be difficult for a layperson to understand 

and apply the AST wouldn’t it? 15 

 

MR BLAIR:   No, I do not believe it would, no. 

 

MR RYAN:   So your evidence is that an average layperson could turn to the 

provisions of proposal 12 as drafted, refer to the AST and understand 20 

whether or not they would need resource consent for any particular 

hazardous substance. 

 

MR BLAIR:   I would be surprised if the user of hazardous substances did not 

understand the volume of weight or did not know the volume of weight 25 

of hazardous substances that are on the property. 

 

MR RYAN:   And would that apply in your view to domestic users? 

 

MR BLAIR:   Yes it would. 30 

 

MR RYAN:   Okay.  All right, thank you Mr Blair, no further questions from 

me. 

 

SJH:   Mr Gardner-Hopkins? 35 

 

<CROSS-EXAMINATION BY MR GARDNER-HOPKINS [1.53 pm] 

 

MR GARDNER-HOPKINS:   Just a few questions really around jurisdictional 

issue or at least what might happen if this Panel does have jurisdiction 40 

to consider the provisions in terms of the overlays that apply to the Port 

of Lyttelton.  As a matter of principle, having accepted the overlay for 

an interim period in respect of Willaston, (ph 3.40) would you not 

accept that if this Panel had jurisdiction to consider the overlay in 

respect of the Port, that it should do so? 45 
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MR BLAIR:   If it had jurisdiction to do that, yes. 

 

MR GARDNER-HOPKINS:   And just in terms of some of the subtleties of the 

jurisdictional point, is it your understanding that a large part, well 

arguably a large part of the area at Lyttelton to the extent that it is 5 

covered by the recovery plan, that may not be within jurisdiction and 

that is a legal question, but you have identified an area where there may 

be jurisdiction for this Panel because the provisions do not fall within 

the recovery plan? 

 10 

MR BLAIR:   That is correct. 

 

MR GARDNER-HOPKINS:   And just to assist, those areas are shown in your 

attachment D to your original evidence? 

 15 

MR BLAIR:   Correct. 

 

MR GARDNER-HOPKINS:   I think that is the very last page of your primary 

evidence. 

 20 

MR BLAIR:   That is correct. 

 

  [1.55 pm] 

 

MR GARDNER-HOPKINS:   And so, just so we are clear what we are looking 25 

at, the darker shaded area that is identified as Lyttelton Port Company 

land, LPRP, that is the area that you understand is subject to the 

recovery plan? 

 

MR BLAIR:   Yes. 30 

 

MR GARDNER-HOPKINS:   The blue area. 

 

MR BLAIR:   That is correct. 

 35 

MR GARDNER-HOPKINS:   And then in terms of the two different hatchings 

there is the purple hatching which is identified as building design 

overlay? 

 

MR BLAIR:   Correct. 40 

 

MR GARDNER-HOPKINS:   And the second is the emergency plan required 

overlay? 

 

MR BLAIR:   That is correct. 45 
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MR GARDNER-HOPKINS:   And in terms of what those areas represent for 

the Port they are the equivalent of the building design overlay and the 

emergency plan required shadings identified on Exhibit 2 I think it was, 

the planning map 47? 

 5 

MR BLAIR:   Correct. 

 

MR GARDNER-HOPKINS:   And the area covered by the purple and the red 

shading, that is the area that you refer to as a small area? 

 10 

MR BLAIR:   Yes it is. 

 

MR GARDNER-HOPKINS:   But would you accept that a certain amount of 

development could clearly occur within those two areas? 

 15 

MR BLAIR:   It is my understanding in terms of the, shall we say, the red area 

at least, that it is open space as well, and I would expect there to be 

very limited development within that area. 

 

MR GARDNER-HOPKINS: Is it your understanding that guest 20 

accommodation is either permitted or restricted discretionary within the 

Open Space Zone? 

 

MR BLAIR:   I am not sure, but it would be one or the other, yes. 

 25 

MR GARDNER-HOPKINS: Right, and even if it were restricted discretionary, 

in terms of the matters reserved for discretion, do you understand that 

those matters would extend to risk from hazardous facilities or reverse 

sensitivity effects on hazardous facilities? 

 30 

MR BLAIR:   I do not know. 

 

MR GARDNER-HOPKINS:   Are you aware of what might be permitted or 

enabled as a restricted discretionary activity in the area B? 

 35 

MR BLAIR:   No, I do not. 

 

MR GARDNER-HOPKINS:   Just coming back to, I suppose the principle of 

it, in respect of Willaston you have accepted the appropriateness of an 

interim overlay that corresponds to each of those areas A and B as 40 

identified here? 

 

MR BLAIR:   That is correct. 

 



 Page 88 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

MR GARDNER-HOPKINS:   And so if we were striving for consistency, then 

these areas should also logically be identified at the Port with those 

notifications and with the relevant plan rules attached to them? 

 

MR BLAIR:   Yes, but I am concerned I think about the two processes that are 5 

being undertaken here.  One obviously being the Port recovery and the 

other one being this District Plan review, and we could end up with a 

situation with an interim overlay that is based on less than the best 

evidence and as I understand it, and then overlays with inside the Port 

area that hopefully at that stage would be based on a QR, on a proper 10 

QRA. 

 

MR GARDNER-HOPKINS:   So there is certainly a timing or a sequencing 

issue? 

 15 

MR BLAIR:   That is correct. 

 

MR GARDNER-HOPKINS:   But to the extent if the identification here of area 

A and B were to be on an interim basis, and that could be expressed as 

being interim until the QRA for the Port is completed, and any 20 

consequential changes proposed as part of that process.  Would you 

accept there could be a way of linking the two together? 

 

MR BLAIR:   There could be a sunset, yes, but I am concerned that the other 

QRAs, the other overlay areas are linked to a date of 31 March 2018.  25 

Now I would expect that process to be finished by that stage as well to 

be consistent. 

 

MR GARDNER-HOPKINS:   Sorry you expect that process to - - - 

 30 

  [2.00 pm] 

 

MR BLAIR:   I would expect the QRA to be – at least the Ports QRA to have 

been finished by that stage as well. 

 35 

MR GARDNER-HOPKINS:   And can you explain the basis of your 

expectation? 

 

MR BLAIR:   Because if it is not we will end up with a situation once where 

we will have an overlay or may have an overlay – well the overlay that 40 

is on there, it will have expired and there is no indication of the process 

that might become that to replace that. 

 

MR GARDNER-HOPKINS:   Sorry, just so I am clear.  The answer that you 

are giving is just in relation to Lyttelton Port at this stage? 45 
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MR BLAIR:   Yes. 

 

MR GARDNER-HOPKINS:   And just so I am clear, you are suggesting that 

the interim overlay that I am proposing for the meantime, that would 

also be tied to the 2018 date? 5 

 

MR BLAIR:   Yes. 

 

MR GARDNER-HOPKINS:   Right.  But if I put the proposition to you that it 

would be possible in terms of the plan to tie the interim date to 10 

whenever the outcome is of the QRA that is proposed for the Port? 

 

MR BLAIR:   The point there is that we do not know when the QRA is going 

to be produced for the Port.  It could end up a very open ended process 

as well so we would want to see – I think I would want to see in terms 15 

of any sunset, if you like, date the latest date would be 30 March 

(INDISTINCT 1.51).  It could have a sunset or expire or before that 

date if there is a QRA undertaken for the Port. 

 

MR GARDNER-HOPKINS:   Do you accept the principle that it would be 20 

appropriate for whatever overlay provisions to be adopted, ideally to 

have some consistency between Willaston and the Lyttelton Port? 

 

MR BLAIR:   I think it is essential, yes. 

 25 

MR GARDNER-HOPKINS:   And just in terms of the wider jurisdiction for 

this Panel, are you aware that your company has made a request to the 

Minster that through the Recovery Plan process a direction be made 

that this Panel consider the overlay provisions as they apply to the 

wider Lyttelton Port area? 30 

 

MR BLAIR:   Yes, I do not know the outcome of that looking at the request 

though. 

 

MR GARDNER-HOPKINS:   We do not have the answer yet but you are 35 

aware that that request was made? 

 

MR BLAIR:   Yes. 

 

MR GARDNER-HOPKINS:   Thank you.  No further questions. 40 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Yes, thank you.  Just a quick question following on from 

Mr Gardner-Hopkins.  Can you just confirm that you did say that there 45 

is no certainty around the date of the completion of the QRA, but that 
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you would be happy for something to be included to the effect of 

whichever comes first, the completion of the QRA or 2018? 

 

MR BLAIR:   That is correct. 

 5 

MS HURIA:   Thank you.  No more from me thank you, sir. 

 

SJH:   Thank you.  Mr Neill? 

 

MR NEILL:   Mr Blair, I would like you to treat me as the ordinary man on a 10 

(INDISTINCT 3.40) omnibus because I want to go to the activity 

status table, page nine.   

 

MR BLAIR:   In my rebuttal, sir? 

 15 

SJH:   Of the red line version. 

 

MR NEILL:   Have you got it there? 

 

MR BLAIR:   Yes, sir. 20 

 

MR NEILL:   You have said in response to a question you consider that any 

layperson should understand the AST and I believe I am an ordinary 

person and whilst I have better knowledge because I have read other 

documentation, can you actually tell me, and if we refer to group one, 25 

two and three, so what is group one? 

 

MR BLAIR:   Group one is the explosives group and the explosives are listed 

at – I take your point, sir. 

 30 

  [2.05 pm] 

 

MR NEILL:   So where is it listed? 

 

MR BLAIR:   I can see, sir, that they are not listed but they should be. 35 

 

MR NEILL:   I think I have possibly made my point that the ordinary man on a 

(INDISTINCT 0.48) omnibus have no idea. 

 

SJH:   Or women these days. 40 

 

MR NEILL:   Person, gender neutral. 

 

MR BLAIR:   I think if those substances had have been fully listed – and 

should have been listed. 45 
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MR NEILL:   The relationship between Canterbury Regional Council and 

yourselves and the overlap, I put the question earlier, I think it was to 

Ms McNickel, and I am now putting it to you, is where does their role 

finish and yours begin and is there in fact an unnecessary overlap? 

 5 

MR BLAIR:   I think this is one of the – I will just start by saying that I think 

this is one of the more difficult sort of relationships that we have 

between our jurisdictions.  As I understand it, the Council is 

responsible for the use development subdivision of contaminated land.  

I understand that the Regional Council is responsible for, as I said, the 10 

discharge of contaminated substances into say water or air. 

 

 Now, as I understand, you cannot use, develop or subdivide land 

without in some ways mobilising contaminate that could go into air or 

could go into water.  So I think the approaches meant that that has been 15 

taken is what I have been trying to be encompassing, and looking at 

those effects on the whole basically across land and water and the use 

and the development and subdivision of land.   

 

MR NEILL:   Are not Regional Council also responsible where dumping the 20 

land has been affected ie within the earthquake rebuild, trees were 

dumped into residential sites or commercial sites and the responsibility 

lay with Regional Council, not City Council? 

 

MR BLAIR:   There may be a planning aspect to that as well as to whether or 25 

not the actual dumping was a permitted activity under the plan but, yes. 

 

MR NEILL:   The plan as it stands, your colleague, Mr Schaffoener, indicated 

that it actually still has some hiccups.  Towards the end of his evidence 

he specifically referred to a couple of matters.  When will they be 30 

addressed so that we have something that in fact does not have that sort 

of hiccup within it? 

 

MR BLAIR:   I think that they can be addressed over the course of these 

hearings.  When these things have come up in previous hearings they 35 

have been addressed by officers and presented as final legal 

submissions. 

 

MR NEILL:   Had Mr Schaffoener previously indicated to you concern about 

some of the aspects of this plan where there were inconsistencies 40 

between different areas within the plan? 

 

MR BLAIR:   I think in terms of his statement about trade suppliers, yes.  The 

others I am not aware of. 

 45 
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MR NEILL:   I think it is important that Council and their advising 

professionals have it as clear as possible before we end our processes.   

 

MR BLAIR:   Yes, sir. 

 5 

MR NEILL:   One hopes it will be reflected by the Council in their closing 

submission as to other changes. 

 

MR BLAIR:   Yes, sir. 

 10 

MR NEILL:   Thank you, sir. 

 

SJH:   Thank you.  Mr Daysh? 

 

  [2.10 pm] 15 

 

MR DAYSH:   Yes, thank you Mr Blair.  I’ve got a few questions I would like 

to take you through starting with your 5.10 page 8 of your evidence-in-

chief.  And this really follows on some questions about section 32 that 

Sir John was asking earlier on.   20 

 

 You say that, and certainly you followed up by the Crown their 

questions of you, that what the right process from your view would be 

to follow through a section 32 analysis, accepting that you did not do 

the original 32 or write these plan provisions, the fact that the no 25 

regulation option has not been assessed in the section 32 assessment or 

not, I could not find anywhere where you had actually gone through the 

Crown’s proposal, which is different again, and looked at it in terms of 

the various tests under section 32.   

 30 

 Just really asking you do you think you should have actually done that 

exercise in your evidence for the Panel? 

 

MR BLAIR:   I considered at the time that there was enough in the section 32 

for me to respond to so the do nothing at all option has never been 35 

discussed as far as I am aware. 

 

MR DAYSH:   Would you accept that the Crown’s proposal is something 

different to a do nothing option? 

 40 

MR BLAIR:   Yes I do. 

 

MR DAYSH:   Okay, so just thinking about the decision making for this Panel, 

we have a small number of quite focused parties, the Crown, the 

Council, oil companies, other site-based activities, infrastructure 45 

activities, we have been given quite a different proposition by the 
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Crown, which is supported by some parties and some parties support 

parts of your approach and some parties support the Crown’s approach.  

We will be required in decision-making to actually work our way 

through the section 32AA type process in making a decision and 

comparing the costs and benefits.  Do you think that would be a useful 5 

exercise for you to have done or for us to consider? 

 

MR BLAIR:   I think it would have been a useful exercise for the Crown to 

have produced one, yes. 

 10 

MR DAYSH:   So it would be a useful exercise for someone to do? 

 

MR BLAIR:   Yes. 

 

MR DAYSH:   Okay.  In that exercise do you think a comparison of the 15 

numbers and types of resource consents that might be required with the 

different propositions would be helpful? 

 

MR BLAIR:   I think with reference back to the councils that have taken a 

similar approach to the Crown we might be able to get some consent 20 

statistics from them, but I would have through that the matters that the 

Council, if the Panel were minded to go down the path that the Crown 

wants, the matters that the Council would then want to see included in 

that would be quite extensive and I think comparison with consents 

generated by other jurisdictions might not be helpful. 25 

 

MR DAYSH:   Might not be helpful? 

 

MR BLAIR:   It might not be helpful.   

 30 

MR DAYSH:   Why is that? 

 

MR BLAIR:   The Council might like to look at a wider list of issues such as 

the coastal area or sensitive ecological sites or cultural and heritage 

sites and those matters. 35 

 

  [2.15 pm] 

 

MR DAYSH:   Thank you.  In your rebuttal you did not comment on the 

evidence of Mr St. Clair where he did look at the ODP and the past 40 

consents and the types of conditions that were applied and the numbers.  

Is there any reason why you did not make any comment on his 

evidence as a planner? 

 

MR BLAIR:  Well to be fair because it is essentially, and I think 45 

Mr Schaffoener touched on this, that I think it is a little bit of a red 
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herring, pointless, in that the Council is now embarking on a new way 

of addressing its consents, that what may or may not have been 

addressed in the past is to a degree or how the Council may or may not 

have processed the resource consents in the past is to a degree I think 

irrelevant.   5 

 

MR DAYSH:   Because? 

 

MR BLAIR:   Because we are effectively changing the way in which we are 

addressing our resources, we are addressing hazardous substances. 10 

 

MR DAYSH:   Okay. 

 

MR BLAIR:   From, well we were going to use a hazardous facility screens 

procedure but we have been advised not to, but the mode in the 1995 15 

plan is apparently quite out of date, so it might be a case of comparing 

apples with oranges sir, in terms of looking at previous consents 

granted or processed by the Council. 

 

MR DAYSH:   Okay.  Just turning to these plans which we have received, we 20 

have heard about the interim overlays that have been proposed through 

mediation and discussions between the parties, are all or any of these 

plans, the interim overlays where you are referring to in your evidence? 

 

MR BLAIR:   Sorry sir? 25 

 

MR DAYSH:   Are these plans, do they relate to the interim overlays that you 

discuss in your evidence? 

 

MR BLAIR:   That is correct, yes. 30 

 

MR DAYSH:   All of them you would term “interim overlays”? 

 

MR BLAIR, Yes, correct.   

 35 

MR DAYSH:   So there are three types, one is a fatality risk contour? 

 

MR BLAIR:   Yes, correct. 

 

MR DAYSH:   And is that linked to the rules? 40 

 

MR BLAIR:   That would be an interim fatality risk contour. 

 

MR DAYSH:   Is that actually linked into your rule table, is that term referred 

to? 45 
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MR BLAIR:   Yes, I understand it is but I can check, yes. 

 

MR DAYSH:   Yes, I could not see it there.  Certainly the building design 

overlays and the emergency plan required overlays are in your rule 

table.  And perhaps just one last question Mr Blair, I have read with 5 

interest the various mediation statements and position of the various 

experts, it seems to me that there are still quite a lot of loose ends 

floating round, with people claiming that one party should be bringing 

information or doing this or that.  As the keeper of the latest version of 

the Council’s proposal in your attachment A, are there any areas that 10 

you feel have not been signed off or resolved, or information that you 

are waiting for, and this really comes back to the question we posed 

before or I think one of the Panel members posed about when Mr 

Schaffoener said that there are areas of the proposal that he was not 

comfortable with either and needed improvements. 15 

 

 So there are two questions there, 1) are you still waiting on input on 

key matters in your view?  And secondly, in terms of tidying the 

proposal up, do you think it could do another round? 

 20 

MR BLAIR:   Certainly in terms of tidying it up it could do another round.  I 

have been concerned and I have reported this to experts for the Crown 

and experts for the Council that I am concerned that I do not really 

have a good understanding, and this goes back to my thoughts on how 

section 32 should progress, about exactly which effects if you like just 25 

happen, if you like to have been addressed by hazardous substances-

type controls.  And I have always maintained the position that where 

there is double up that they can be removed.  I would say if there was a 

hole in the information it would be around that particular part of it. 

 30 

  [2.20 pm] 

 

MR DAYSH:   So would your position to the Panel be that, I think, 

paraphrasing back to you, your position is that you have still got some 

concerns that that has not been properly defined through the mediation 35 

and basically the caucusing of the technical experts to allow you to 

make good decisions? 

 

MR BLAIR:   Yes.  I think that is a fair statement, and that is a statement that I 

made in my evidence-in-chief as well where I suggested the experts 40 

needed to continue to discuss that aspect of it.   

 

MR DAYSH:   Thank you very much.  That is very helpful. 

 

SJH:   Thank you.  Mr Blair, you were asked questions about an assessment of 45 

the resource consents under this proposal, and as I understood you, you 
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said Mr Schaffoener had addressed that and he had done an assessment.  

Do you recall answering that? 

 

MR BLAIR:   Yes.   

 5 

SJH:   Now I will have to check the transcript, but my understanding was that 

he said he had not made an assessment but from his familiarity with 

other plans that had an AST, including Waikato, resource consents 

would be relatively low.   

 10 

MR BLAIR:   Yes, that is correct, sir. 

 

SJH:   So that is not an assessment. 

 

MR BLAIR:   No, sir, it is not.   15 

 

SJH:   And given the Council’s proposal, isn’t it for the Council to do such an 

assessment, given the terms of the order in Council? 

 

MR BLAIR:   Yes, sir.   20 

 

SJH:   To some extent the QRA as I understand it, for the Lyttelton Port 

Recovery Plan is dependent on the finalisation of that process with the 

final plan that Ms Appleyard’s indicated will not be available until 

probably before Christmas.  But as I have not, and I may have got this 25 

wrong, I have only skimmed it in the time I have had available, the 

draft report which places the lead role on preparing the QRA on the 

Council, doesn’t it? 

 

MR BLAIR:   Yes, it did, sir.   30 

 

SJH:   So I know you depend on others to give you information, but to some 

extent you would be masters of your own destiny – and I stress I 

understand that you inherited this particular chapter, Mr Blair, so I am 

not being critical of your personally.   35 

 

MR BLAIR:   Yes, no, I understand, sir.  To a degree the Council, as I 

understand it, while the Council is coordinating or driving if you like 

the QRA, there still needs to be some considerable input from the likes 

of the Port companies and the oil and gas companies and, as I 40 

understand it, coordinating that to date has been problematic. 

 

SJH:   Well given that I understand from the media that they turned up right on 

the last day or something in front of Sir Graham, they are probably not 

going to do that again, are they, Mr Gardner-Hopkins? 45 
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MR GARDNER-HOPKINS:   I was not involved in that, sir. 

 

SJH:   And you do not want to be involved in something like that, do you?  No.  

You mentioned that if the Crown approach was adopted you would 

want to see quite a lot around areas needing protection? 5 

 

MR BLAIR:   Yes. 

 

SJH:   Coastal areas, heritage areas? 

 10 

MR BLAIR:   Say cultural areas.   

 

SJH:   Should that be in your 32 anyway? 

 

MR BLAIR:   It would need to be added to the Section 32. 15 

 

SJH:   I am asking – do you mot think it should have been in the 32 we already 

have from the Council?  And again, I reiterate, I know you are not - - -  

 

MR BLAIR:   Yes, sir.   20 

 

SJH:   So you accept that? 

 

MR BLAIR:   I do, sir.   

 25 

SJH:   You accepted that there need to be a number of things inserted to make 

the AST in the Chapter 12 redline version understandable? 

 

MR BLAIR:   In terms of describing what each of the categories or what the 

substances were in those categories, yes. 30 

 

SJH:   And is it fair to say that the activity section immediately preceding it, 

the triggers within that are as defined within the activity status table? 

 

  [2.25 pm] 35 

 

MR BLAIR:   That is correct. 

 

SJH:   Which highlights yet again the need for an assessment under the order of 

Council of how many resource consents may be involved because it is a 40 

change of approach, correct? 

 

MR BLAIR:   Correct. 

 

SJH:   And you would accept again, with the caveat I have already put on it, 45 

that that is the council’s responsibility? 



 Page 98 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

 

MR BLAIR:   Yes, sir.   

 

SJH:   And also, you made a number of concessions to Mr Ryan regarding 

matters particularly pertaining to the order in Council that should have 5 

been covered in the Section 32 Report? 

 

MR BLAIR:   Yes, sir.   

 

SJH:   Given the deficiencies we have talked about, do you see the Section 32 10 

Report as adequate? 

 

MR BLAIR:   Not in its current form, sir, no.   

 

SJH:   So as this Panel has faced before, it is for us to address under 32AA is 15 

it? 

 

MR BLAIR:   That is appearing to be the unfortunate situation, sir, yes. 

 

SJH:   And I repeat, not for the first time.   20 

 

MR BLAIR:   Yes, sir.   

 

SJH:   All  right.  Thank you.  Anything arising, Mr Gardner-Hopkins? 

 25 

MR GARDNER-HOPKINS:   No, sir. 

 

SJH:   My Ryan? 

 

MR RYAN:   No, sir.   30 

 

SJH:   Anything arising or re-examination, Ms Viskovic? 

 

MS VISKOVIC:   No, sir.  Thank you.   

 35 

SJH:   Thank you, Mr Blair.  You may stand down.   

 

<THE WITNESS WITHDREW [2.26 pm] 

 

SJH:   Now, Mr Randal, you wish to open for the Crown? 40 

 

MS APPLEYARD:   Sir, just before we start, I was just wondering if I could 

raise one procedural matter.  I have a witness who is the last to appear 

today and she lives in North Canterbury so I have to give her a little bit 

of notice, so I was actually wondering whether you had a signal now as 45 
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to whether we are likely to get to her or not, because I have got to give 

her - - -  

 

SJH:   Well the next two witnesses, there is no cross-examination and have 

been excused.   5 

 

MS APPLEYARD:   Yes.  She is - - -  

 

SJH:   Ms Thomas and Ms McLeod, although she is here. 

 10 

MS APPLEYARD:   I have lost my timetable at the moment, but she’s the very 

last, so I think it is 5.25 or something she was - - -  

 

SJH:   I think she should aim to be here to be here by 4.30. 

 15 

MS APPLEYARD:   Yes, okay, if you think we are going to get to her.  The 

only reason I was raising it is because the rest - - -  

 

SJH:   We will sit and conclude it today, unless she has got some difficulties 

and she would prefer tomorrow morning? 20 

 

MS APPLEYARD:   Well no, it is just that - - -  

 

SJH:   But I can assure you, getting here on time in the morning is much harder 

than getting here on time from North Canterbury in the afternoon. 25 

 

MS APPLEYARD:   The only reason I raised it is it is the start of the CIAL 

case and she is the first witness and then the others are tomorrow 

morning.  So it was not exactly neatly split anyways.  

 30 

SJH:   And there is no cross-examination, is there? 

 

MS APPLEYARD:   No.  So I would actually prefer to do it all tomorrow and 

do the whole case together, but if - - -  

 35 

SJH:   All right.  Well look, why don’t we start at 9.45 and you have her here 

for 9.45 in the morning. 

 

MS APPLEYARD:   Thank you, sir.   

 40 

SJH:   And if you have got no other - - -  

 

MS APPLEYARD:   No, I have got LPC this afternoon, so she is a CIAL 

witness.   

 45 

SJH:   Yes.   
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MS APPLEYARD:   Thank you. 

 

SJH:   All right.  Thank you.  Yes, Mr Randal? 

 5 

MR RANDAL:   Thank you very much, sir.  The Panel will have, I hope, a 

copy of the written submissions that were filed yesterday. 

 

SJH:   We do, thank you. 

 10 

MR RANDAL:   And I understand of course those are to be taken as read.  But 

may it please the Panel, I will touch on some key sections in there and 

speak to those.   

 

 The Panel of course has apprehended well and truly by now the trust of 15 

the Crown’s case, which of course reflects its key aims in the 

Replacement Plan process to streamline regulatory processes, to 

promote clarity and usability of the plan, while responding 

appropriately to environmental drivers.   

 20 

 In broad terms, sir, the Crown’s case in respect of Proposal 12 is that it 

is low hanging fruit really, it is ripe for simplification.   

 

 So sir, in the time available I will pass through much of this written 

document and take that as read, including the principal submission on 25 

the first couple of pages, although I will touch on a matter at 

paragraph 3, sir, just to acknowledge that there have been incremental 

improvements made to the proposal as notified through engagement 

between witnesses and between the relevant parties, and in particular I 

note that the New Zealand Fire Service’s concerns have been 30 

addressed.  They were worried, obviously, about consenting processes 

attaching to their facilities and appliances, and importantly, and this 

goes to some questions that Commissioner Neill has been asking this 

morning, there is agreement between the Council and the Crown on the 

contaminated land provisions of Proposal 12.  The Crown had wanted 35 

another objective added in there, but will not die in a ditch over that.   

 

 Far more important in the Crown’s case, especially with a view to the 

Replacement Plan setting an example for others to follow, is the 

proposed regime to manage hazardous substances as has been indicated 40 

by the questions we have been asking the witnesses for the Council. 

 

  [2.30 pm] 

 

 On that point unfortunately there are some fundamental differences 45 

remaining between the Council’s position and that of the Crown.  Sir, I 
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would like the Panel to turn over a couple of pages in the written 

submissions, I will pick them up at paragraph 18 please. 

 

SJH:   Thank you. 

 5 

MR RANDAL:   This is in a section entitled “Statutory framework”, of course 

the Panel is well aware of the framework that applies to its decision so I 

will not talk to paragraphs 16 and 17 but I will pick up a point at 18 

that has not been addressed by my learned friend for the Council, 

which is this emphasis in this process on the strategic directions 10 

objective 3.3.2. 

 

 And it has been covered in some detail with witnesses and I do not 

need to go through it again but I will make the submission at 18 that 

proposal 12, as Council has framed it, unfortunately fails on these 15 

fronts of clarity, conciseness, reducing development controls, reducing 

consent processes and I will obviously pick that theme up through these 

submissions.  

 

 And I say as well that that failure is particularly surprising given the 20 

primacy or indeed the super primacy that that objective 3.3.2 plays in 

this process and indeed the Panel’s observations that I touch on at 19 in 

the Panel’s decision 1.  That objective 3.3.2 really was required as part 

of the plan in order to achieve the purpose of the Act, it is that 

fundamental to the process as a whole and I say it is fundamental to this 25 

decision as well. 

 

 Moving on, Ms Viskovic of course did cover the relationship between 

the RMA and HSNO but without mentioning the underlying purpose of 

HSNO that I say is relevant, it is set out there at 23.  HSNO’s purpose 30 

is to protect the environment and the health and safety of people and 

communities by preventing or managing the adverse effects of 

hazardous substances.  That is important in my submission because, 

well, first of all it is an expansive purpose.  It covers a lot of ground 

and it is well aligned with the RMA’s purpose, of course the alignment 35 

is not absolute, but there is quite a degree of overlap, you know, 

protecting the environment, protecting the health and safety of people 

and communities. 

 

 And that purpose frames the very extensive regulations that have been 40 

made under HSNO which Dr Dawson covers in his evidence and 

picking up at 24 of the submission.  His evidence is really that the 

HSNO regime has advanced to the point where there are few gaps in 

the regime that can usefully be filled by district and regional plans 

made under the RMA.   45 
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 HSNO’s coverage is not absolute.  I think Dr Dawson accepts that as 

do the other Crown witnesses but the gaps are relatively few.  And 

examples given in evidence are things like where there are particularly 

sensitive environments nearby or where a site is susceptible to natural 

hazards or where large facilities might be vulnerable to reverse 5 

sensitivity.  This in my submission, sir, is where the RMA plays a role.  

This is where a district plan can meaningfully provide controls more 

stringent than HSNO, where it may be necessary for a plan to do so in 

the parlance of HSNO. 

 10 

 So I will pass over, sir, paragraph 25 and most of paragraph 26 because 

we have heard about section 142, we understand what it means but I 

will reflect on that word “necessary” in section 142.  More stringent 

requirements than HSNO can be applied where the Panel considers 

them necessary and that is a high threshold to meet I say on a plain 15 

interpretation of that term.  It is not a matter of rolling out provisions 

that have worked elsewhere just because it is expedient to do so.  It is 

not appropriate to impose belt and braces type controls.  It is not 

appropriate to take the position that you would rather the plan replicate 

HSNO provisions that have gaps.  No, more stringent things can only 20 

be applied where considered necessary by the Panel. 

 

 And to be clear at 27, the Council does seek here to impose more 

stringent requirements by requiring consent for certain activities.  So 

against that background central issues for the Panel to determine in my 25 

submission are the way in which proposal 12 should be framed so as 

best to promote sustainable management and, secondly, whether the 

more stringent requirements inherent in the Council’s redline version 

are necessary. 

 30 

  [2.35 pm] 

 

 I will go very quickly through some key aspects of the Council’s 

approach to managing hazardous substances as the Crown apprehends 

it to be.  It is a complex rule framework as I think has been covered 35 

with the witnesses but as best we can understand it and summarise it, 

that is done in paragraph 29 on page 7. 

 

 There are detailed volume thresholds as you know in the AST, different 

thresholds for the zone groups which are not properly explained as yet. 40 

Any hazardous facility where volumes of substances exceed those in 

the thresholds require consent on a restricted discretionary basis.  At (d) 

now Council’s discretion is limited or should I say not limited to a 

rather expansive list of matters of discretion which vary actually 

depending on the substances.   45 
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 At (e) certain facilities would be exempt from the need to get consent 

either through permitted activity rules or through the definition and 

sometimes there are different standards that apply again where there are 

different volumes and different types of hazard classification, for 

example domestic use.  5 

 

 And at (f) there are additional rules and activity standards addressing 

reverse sensitivity and issues relating to the National Grid which are 

not particularly contentious in the Crown’s position. 

 10 

 So what is the problem with that?  Paraphrasing what is there at 30, 

firstly it would be highly complicated that system and despite some 

assurances to the contrary from witnesses for the Council I think that is 

self-evident, difficult for users, difficult for the Council.  And others 

listed there at 30 (a) through (d).  Well, the Crown’s position is that 15 

those provisions are unnecessary given HSNO’s broad scope.  At (b) 

perhaps a more detailed less important problem but a problem 

nonetheless, there are some anomalies there that need to be fixed up 

and I think the Panel has identified some of those as well and the 

Council have indicated that they will fix those up. 20 

 

 Thirdly at (c), it does continue a thresholds based approach that I think 

people have struggled with in the past, I think that is clear on 

Mr St Clair’s evidence.  And lastly, and this has been covered in some 

detail with witnesses, I do not think proposal 12 as put by the Council 25 

has been properly justified by the Council. 

 

 The impression is that a template used elsewhere has been rolled off 

with no real rigorous evaluation here of whether those provisions are 

necessary and nor has there been an evaluation of whether they fit the 30 

unique circumstances here in Christchurch. 

 

 I will touch on the more important points in there in turn very briefly 

but I will pass over some paragraphs here 32, 33, 34.  Essentially the 

point here is that HSNO covers the field and I am sorry that Dr Dawson 35 

is not here with us today, will be available tomorrow, and I am sure 

there will be many questions of him about just what that coverage is.  

And of course there is disagreement between the witnesses on this 

point.   

 40 

 Picking up at 35 or perhaps before I do, I mean looking at that 

disagreement.  It is interesting that Mr Schaffoener has expressed the 

view that HSNO imposes generic controls but does not address location 

specific issues and I explored that with Mr Schaffoener putting 

essentially to him Dr Dawson’s evidence.  That is that while those 45 

requirements are generic nonetheless they are aimed at protecting the 
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environment and people’s health and safety generally irrespective of 

the location of those substances.  So if you address those risks to an 

appropriate level onsite then by extension you address them to a large 

degree offsite.   

 5 

 At 36, as well as those generic controls there are site specific or 

perhaps location specific approvals and controls in HSNO.  We have 

talked about location test certificates, stationary container certification, 

emergency management plans that apply.   

 10 

 So just obviously paraphrasing the submission in the interests of time, 

given the breadth of HSNO’s coverage it is hard to see the point of 

requiring people to go off and get resource consent from the Council 

for these matters.  Even if that person lives for example and they have 

got their LPG tanks very far away from any particularly sensitive 15 

stream or wahi taonga or, you know, anything like that. 

 

  [2.40 pm] 

 

 It is kind of non-discriminatory, the Council’s approach.  It assumes 20 

you have to go and get consent and then you demonstrate that these 

sorts of issues will not arise. 

 

 And again just tripping over these paragraphs really, LPG is an 

interesting example that has been explore with witnesses and one might 25 

ask oneself, if HSNO covers off in respect of LPG its storage in tanks, 

the location of those tanks on a site, how those tanks are secured away 

from others who might want to tamper with them for whatever reason, 

security around that, labelling.  How those tanks and the gas is handled, 

how the tanks are refilled, how gas is transported to and from the site.  30 

Separation distances from neighbours, things like that.  What else needs 

to be considered really through a consenting process?  What else can 

usefully be applied by way of control by the Council? 

 

 Again, passing over some paragraphs and picking up at 42, you have 35 

heard the discussion with Mr Schaffoener regarding whether HSNO 

just addresses actual effects or whether it looks at risk too, and in a 

legal sense plainly HSNO is concerned with reducing and appropriately 

addressing risk.  Dr Dawson’s evidence is that it does so 

comprehensively.   40 

 

 The next section is about anomalies in the table and I will not go into 

those details unless that is of interest particularly with the Panel but 

rather we will pick up at paragraph 46 overleaf, and this is to do with 

Mr St Clair’s evidence.  He has looked at the consents granted in 45 

Christchurch regarding hazardous substances over a few years as we 
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have heard.  He has found that in most cases the consent conditions 

imposed simply require the consent holder to comply with existing 

HSNO requirements, or provide HSNO documentation to the Council.   

 

 And I think both witnesses for the Council consider that information to 5 

be quite irrelevant but Mr St. Clair’s view is that this actually calls into 

question the value of or justification for, rules that require resource 

consents to be obtained in the first place. 

 

 My submission is it shows people struggling with a system that 10 

requires these residual effects to be assessed and then addressed by 

RMA decision makers. 

 

 The next section is about the justification by the Council and I think 

that has again been traversed in some detail with witnesses.  Current 15 

guidance of course, this is in 47, dictates that inclusion of controls and 

plans should be the exception rather than the rule and included only 

where rigorous section 32 analysis shows them to be justified.  And 

with respect to the author or authors of it, my submission is that the 

section 32 evaluation does not do that job.  A more progressive 20 

streamlined approach such as that proposed by the Crown has not been 

properly evaluated by the Council. 

 

 Moving through to 51, that failure to evaluate properly, to justify, 

conflicts with those strong imperatives through the Order in Council 25 

and through the Strategic Directions. 

 

 By contrast the Crown’s approach is much simpler and more easy to 

use, in my submission.  It presupposes that no consent will be required.  

No more controls, unless those can be shown to be justified in a 30 

specific circumstance relating to an area of some particular ecological 

say, cultural say, sensitivity.  And that reflects obviously Dr Dawson’s 

evidence that HSNO covers the field and properly addresses the risk of 

adverse environmental effects, in most cases. 

 35 

 I will move through to paragraph 56, sir.  I say in most cases, and I 

think the Crown’s witnesses all acknowledge that it can nonetheless be 

appropriate where necessary for a rule framework to be put in place 

addressing location-specific issues.  And some examples of that are 

where consent might be required for hazardous facilities near 40 

particularly sensitive areas as I have said, including though, I put in that 

basket areas subject to natural hazards, and requiring consent for 

sensitive activities that are close to major hazardous facilities as a way 

of dealing with reverse sensitivity.   

 45 

  [2.45 pm] 
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 Now the detail of the Crown’s approach to proposal 12 is set out in 

Ms Yozin’s evidence, and in these written submissions I have 

summarised the updated position in light of Council’s rebuttal 

evidence, from paragraph 58 onwards.  Unless there are questions 5 

about those points of detail I do not propose to take the Panel through 

those, but I will touch on paragraph 64 sir if I may.  And that is because 

I apprehend from some of the questions from the Panel this morning 

that a question in one’s mind might be, so what do we do with all this? 

 10 

 You have got the Crown proposing an approach which actually relies 

on identification of sensitive areas and says that activities regarding 

hazardous substances are generally permitted unless they are near these 

areas.  Of course those areas haven’t been identified, they are not in 

evidence, what do you do with this?   15 

 

 And at paragraph 64 I make the submission that, I mean the Crown’s 

approach was obviously flagged some time ago in the Crown’s 

submission and has not been adopted obviously and picked up under 

section 32, but there are was forward I think, if the Panel were minded 20 

to grant the relief sought by the Crown.  There could be an interim 

decision, there could be additional conferencing, those areas of 

sensitivity might indeed fall out of consideration of other chapters 

around matters of cultural value, matters of ecological value.  There are 

ways forward I think. 25 

 

 Otherwise sir I will fast forward a couple of pages of those details of 

the Crown’s proposal.  I will note at paragraph 76 very briefly that 

Ms Yozin has in her evidence in the language of section 32 provided 

some evaluation of the Crown’s proposal, that is at paragraph 5.18 of 30 

her evidence.   

 

 Moving quickly to note another important point over at 77, this is that 

the relief sought by other submitters in the proposal can be reconciled 

in my submission with the Crown’s approach.  Partly that is because a 35 

lot of those parties are seeking exemptions from the AST, exemptions 

from these rules, and under the Crown’s approach those exemptions 

would not be necessary because the presumption would be that no 

consent is required.   

 40 

 The Crown’s approach also could respond to things like overlays and 

setbacks and things from sensitive features as justified.  More detailed 

analysis of the other parties’ positions vis a vis the Crown’s framework 

are set out in appendix 1.  I will note a correction in that appendix if I 

may.  I have inexplicably referred to Ms Wharfe as Ms Pearl (ph 3.04) 45 

on the witness there; I am not quite sure how I managed to do that. 



 Page 107 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

 

 The last section of my submission sir started at paragraph 80 and that is 

just really attempting to assist the Panel in applying the statutory 

framework that I talked about very briefly earlier to the Panel’s 

decision.  And cutting through 80 and 81 I say that there is really no 5 

issue I think with the higher order planning instruments which are 

aimed at protecting sensitive areas.  The Crown’s approach provides 

for that but probably the Council’s does equally.  There is no real issue 

I think about alignment I think with those, the Regional Policy 

Statement and the Regional Plans. 10 

 

 At 82 my submission is that the Crown’s approach actually strikes 

quite a cord with the kaupapa of the Ngai Tahu HSNO policy statement 

which seeks to address risk on sensitive areas, namely mahinga kai, 

wahi taonga, wahi tapu and other taonga (INDISTINCT 4.01).  As I 15 

say, the Crown’s approach allows for those areas to be identified and 

for people using hazardous substances near them to require consent for 

that purpose. 

 

 Picking up at 84, as for the Strategic Directions objective 3.3.2 and the 20 

Statement of Expectations, clearly in my submission those are 

fundamental to this case.  We have heard about their very strong focus 

and I think I need not repeat it now.  Mr Blair’s evidence that the rules 

provide a clear point at which or essentially allow people to understand 

when they are going to require consent or not, provide a clear signal to 25 

users in that sense and therefore meets the objective is difficult to 

sustain in my submission.  And I explain that at 87.  

 

  [2.50 pm] 

 30 

 I think reliance on consent process would if anything be increased by 

the Council’s approach.  I do not understand Mr Blair to have agreed 

with that proposition, but to my mind, reducing a threshold at which 

consent is required would have that effect.  Now it follows as a matter 

of logic, you reduce the threshold at which consent is required that is 35 

not going to reduce the reliance on consent process is it?  Probably the 

opposite. 

 

 At 87B, the development controls set out by the Council are numerous 

and prescriptive on the face of the chapter.  And I say that the utility of 40 

those controls is questionable given the broad coverage of the HSNO 

regime.  And over the page at C, my submission is the redline version 

is not easy to understand or to use, and again we talked about the lack 

of justification by the Council. 

 45 
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 In terms of part 2 of the RMA, the Crown’s approach recognises and 

provides for that, has particular regard to that, has regard to that as 

necessary.  At 91 I think it is important to note that the Crown is not 

proposing some sort of permissive, laissez-faire regime that carries 

with it unacceptable risks.  Rather, the Crown’s approach reflects that 5 

HSNO and the RMA share a common purpose to a large extent, 

protecting the environment and people, and that HSNO imposes far-

reaching controls to achieve that end.  And also that the Crown’s 

approach provides for additional protection. 

 10 

 Ultimately sir, proposal 12 must assist the Council in carrying out its 

functions in order to achieve sustainable management and the Panel has 

already given the Council a steer as to how to do that, through 3.3.2.  

And the Crown proposes to frame the chapter in a way that accords 

with those directives.  It provides clear processes, it minimises red tape, 15 

protects important environmental values as justified, and in my 

submission will help to expedite the recovery of Christchurch and to 

further the RMA’s purpose sir. 

 

SJH:   Thank you. 20 

 

MR RANDAL:   That is my submission sir. 

 

SJH:   Any questions: 

 25 

MR NEILL:  I just have one question and if you refer to para 47 of your 

statement. 

 

MR RANDAL:   Sir. 

 30 

MR NEILL:   Are you saying that we almost should start again and rewrite the 

thing or are you saying that you can take this vehicle and do the motor 

up and have something that will at least make it drive forward? 

 

MR RANDAL:   That is an interesting question, what is an overhaul and what 35 

is a new build? 

 

MR NEILL:   Yes. 

 

MR RANDAL:  Ms Yozin has presented proposal 12 with the Crown’s 40 

changes marked up. 

 

MR NEILL:   I have read that. 

 

MR RANDAL:   So there is a permitted activity there, the first one, rule P1, 45 

which says, hey everything is permitted by the way, unless it is in the 
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vicinity of these specially identified, particularly important, sensitive, 

cultural, ecological say, areas.  Now of course that P1 is incomplete as 

it stands because those areas have not yet been identified.   

 

 And then there is a definition of hazardous facilities that at the moment 5 

is reasonably unwieldy and will probably need to be revisited if the 

Crown’s approach were taken forward.  But I do not think it is about 

reinventing the wheel, I think the framework is there and Ms Yozin 

describes that in her evidence.  It is a matter of building on it, and the 

question is how to build on it and I think that was the point I was trying 10 

to make at paragraph 64, that there are opportunities through this 

replacement process as a whole, to fill in the gaps there in P1, identify, 

justify the areas of sensitivity, slot them in there and through that 

approach the Crown’s system would work I think sir. 

 15 

MR NEILL:   Thank you, thank you sir. 

 

MR DAYSH:   Yes, thank you Mr Randal, I have a couple of questions really 

just following on from that.  I think you have rightly perceived that the 

Crown case, just from looking through the evidence, that it is not 20 

complete, as I think you have admitted, so we have submissions and 

proposals in front of us that are difficult to implement if we look at 

that. 

 

 So certainly through evidence and certainly in closing perhaps we 25 

might hear some more about how you think the Panel have authority to 

make it complete and how we might go about doing that if that was 

something you could do. 

 

MR RANDAL:   Thank you sir. 30 

 

  [2.55 pm] 

 

MR DAYSH:   The other thing, and this might be a subtlety but I am not sure, 

it is probably a legal point but I will ask anyway.  In your paragraph 8 35 

you state that while the Council has a statutory function in relation to 

hazardous substances it must be exercised in light of the hazardous 

substances regime. 

 

MR RANDAL:   Yes. 40 

 

MR DAYSH:   So the term “in light”, do you see that as different to 

Ms Viskovic’s 2.6 where she says that the regimes are complementary 

or they may regulate the same substances?  So there is that 

complementarity, they have both got jobs to do and District Plans have 45 

to do something, HSNO does something different.  So I really just want 
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to tease out how you see the relationship and hierarchy between the two 

pieces of legislation. 

 

MR RANDAL:   Thank you sir, yes I think there is a large degree of accord 

between my learned friend and myself on that point but there are some 5 

subtle differences, so I do not think section 31 of the RMA requires 

district councils to regulate these matters through their plans.  It 

certainly gives a district council the function in respect of it but I think 

it really is a gap filling function only and I think that is confirmed by 

the wording of section 142 of HSNO, subsections 2 and 3, they are set 10 

out at paragraph 25 there.   

 

 2 basically says an RMA decision-maker such as the Panel, cannot cut 

across HSNO.  You cannot say it is permitted to store petrol in a 

swimming pool, that would not have the effect of negating the normal 15 

controls around the storage of petrol in HSNO, for example, that is 

what 2 says.  But 3 says you can impose more stringent requirements 

through your plan if you consider those to be necessary.  And I think 

the quality planning guidance bears that out as well. 

 20 

 The first question for a council should be, are there actually additional 

controls required here through our district plan?  Should we exercise 

our section 31 function in respect of hazardous substances?  And that 

obviously turns on an analysis of what HSNO covers.  So I am sorry, 

that is a long-winded way of saying yes I think the two pieces of 25 

legislation are complementary. 

 

MR DAYSH:   Sorry to indulge in one more question and it is really about we 

are hearing a lot about this quality planning guidance document. 

 30 

MR RANDAL:   Yes. 

 

MR DAYSH:   We have heard that it is a truncated version of hundreds of 

pages, we have heard they may not have status, and things have been 

pulled off websites and things like that.  How do you view the status of 35 

that document in relation to the hierarchy of instruments we are 

required to - - - 

 

SJH:   Or do you have a witness to address it? 

 40 

MR RANDAL:   Crown witnesses do talk about what quality - - - 

 

SJH:   (INDISTINCT 3.10) the instructions over the afternoon adjournment. 

 

MR RANDAL:   Thank you sir. 45 
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SJH:   Could I just raise another issue.  It seems to me, given the difficulty the 

Council finds itself in with Mr Blair effectively inheriting this, and 

given the very proper concessions he has made around the section 32 

report and the need for more work to be done on this, and we are in 

stage 2 so I have to say I wonder, but that is a matter for others, not us.   5 

 

 I am wondering if Council would discuss amongst themselves and with 

their experts and with their clients the possibility that if the Panel were 

in a position at the end of the hearing tomorrow to give a tentative view 

on evidential conflicts, whether the parties could go away and work 10 

something up because otherwise we are going to be back in the 

situation yet again of having to do from scratch basically our own 32A 

analysis under 32AA, which is not really the purpose of it.   

 

 We should address it as needs be, which we have in other hearings, but 15 

in others we have virtually had to recreate and start from scratch which 

we are getting tired of because we do not think that is our proper 

function in the first instance, but I think everybody is in a position here, 

you would be in the same position, where you acknowledge there is 

probably some 32 work you need to do as well around your proposal 20 

and bringing that all together.  So we will take the afternoon 

adjournment now but if Council and experts and suchlike would 

discuss that and see whether they think, and it would be very much a 

tentative view we would express tomorrow, whether that is considered 

an acceptable way forward. 25 

 

MR RANDAL:   Thank you sir. 

 

SJH:   Okay, thank you. 

 30 

ADJOURNED [3.00 pm] 

 

RESUMED [3.18 pm] 

 

SJH:   Yes, thank you.  Yes, Mr Randal? 35 

 

MR RANDAL:    Thank you, sir.  There were two matters, one is relatively 

small and one a bit larger that your Honour asked me to think about in 

the break.  The first was about the quality planning guidance and 

whether there was a Crown witness who could speak to that, to speak to 40 

whether it represented best practice and Mr St. Clair, who is the 

Crown’s first witness in the batting order, his evidence I think at 5.4 

produces essentially that document and talks about that in some 

respect. 

 45 

SJH:   Thank you. 
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MR RANDAL:   More significantly the question about whether it would be 

helpful for the Panel to indicate, to give some sort of informal 

indication of whatever type tomorrow about the direction things might 

be heading and whether the Crown and the Council would be prepared 5 

to accept those indications and take them away and develop them up 

into something. 

 

SJH:   Well, not just the Crown and the Council, everybody that is involved in 

the process.   10 

 

MR RANDAL:   Indeed.  Well, I have spoken with my learned friend 

Ms Viskovic and not more broadly actually in the time available, and 

other counsel of course can speak to the matter themselves, but I can 

indicate that a proposal like that would certainly be welcomed by 15 

counsel, the both of us, and our respective teams can be made available 

to develop things. 

 

  [3.20 pm] 

 20 

SJH:   All right, thank you.  Well, other counsel here heard me, does anybody 

disagree with that particular course? 

 

 Thank you, Ms Viskovic.  People who are in this process but not here 

today I will leave it for you to take up with them. 25 

 

MS VISKOVIC:   Yes, sir, certainly. 

 

SJH:   The concern is patching up a rather large hole we have because of the 

concessions made quite properly around the section 32 report. 30 

 

MS VISKOVIC:   Sir, yes, and I would just indicate that given the potential 

holes that there are in the regimes giving sufficient time for those 

discussions to be able to be had in full is quite important. 

 35 

SJH:   No, we understand that but having said that we are 11 months into this 

hearing process now. 

 

MS VISKOVIC:   Yes, sir. 

 40 

SJH:   And it is just getting beyond a joke.  We will get on with the evidence, 

thank you. 

 

MR RANDAL:   Thank you, sir.  Mr Ryan will call the Crown’s first witness. 

 45 

SJH:   Thank you, Mr Ryan. 
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MR RYAN:   Sir, I call Mr Mark St Clair. 

 

MR DAYSH:   Mr Chair, as Mr St Clair is coming to the table, I just wish to 

disclose by way of potential conflict that Mr St Clair was an advisor to 5 

a Board of Inquiry of which I was a commissioner and we worked 

together quite closely in 2013/2014 on the Ruataniwha Water Scheme 

so I wish that to be recorded. 

 

SJH:   Thank you, well, the record is noted.  Does any counsel present have 10 

any issue with that?  All right, thank you. 
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<MARK ST CLAIR, affirmed [3.21 pm] 
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<EXAMINATION BY MR RYAN [3.21 pm] 

 

MR RYAN:   Would you please confirm for the Panel that your name is Mark 

St Clair? 

 5 

MR ST CLAIR:   Correct. 

 

MR RYAN:   And that you prepared a statement of evidence dated 

30 September 2015? 

 10 

MR ST CLAIR:   Correct. 

 

MR RYAN:   Would you also confirm please that you have the experience and 

qualifications set out in your statement of your evidence? 

 15 

MR ST CLAIR:   That is correct. 

 

MR RYAN:   I understand you have a correction to make, is that right? 

 

MR ST CLAIR:   Yes, one correction that I just noticed but in terms of 20 

attachment E, which is the actual study that Hill, Young Cooper 

undertook in July 2013, on page 11, at the top there it has that 

combined Wairarapa plan is HFSP when in fact it is actually thresholds 

approach. 

 25 

MR RYAN:   Can you just reconfirm - - - 

 

SJH:   11 of attachment? 

 

MR ST CLAIR:   Page 11 of attachment E. 30 

 

MR RYAN:   That is your report, isn’t it? 

 

MR ST CLAIR:   It is a report, yes, rather than my - - - 

 35 

SJH:   We have got a whole lot of, this is 55 of 91, so the change at the top is? 

 

MR ST CLAIR:   Instead of HFSP it should be threshold. 

 

SJH:   Thank you. 40 

 

MR RYAN:   It is just that one top line, isn’t it, Mr St Clair? 

 

MR ST CLAIR:   Yes. 

 45 

MR RYAN:   Thank you. 
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SJH:   Thank you. 

 

 

MR RYAN:   Subject to that correction, Mr St Clair, can you confirm please 5 

that your evidence is true and correct? 

 

MR ST CLAIR:   Yes. 

 

MR RYAN:   I understand you have prepared a highlights package summary of 10 

your evidence? 

 

MR ST CLAIR:   That is correct. 

 

MR RYAN:   So please would you read that for the Panel and then wait for any 15 

questions from my learned friend. 

 

MR ST CLAIR:   Thank you. 

 

SJH:   Thank you. 20 

 

MR ST CLAIR:   Essentially my evidence is in three parts and it is really 

evidence that is background I think to these proceedings.  Firstly I go 

through the legislative background and the Quality Planning guidance.  

I set out how HSNO progressively came into effect, how MfE prepared 25 

iterations of guidance on managing hazardous substances under the 

RMA.  I include a copy of the latest guidance in attachment B and, just 

to be clear, that guidance sits on the Quality Planning website, not the 

Ministry for the Environment website where it used to sit before it was 

transferred over to the Planning Institute to maintain that website. 30 

 

 The second part of my evidence I talk about RMA plans and I set out a 

study which is included in my evidence where we reviewed hazardous 

substances provisions prepared by a number of councils.  And in that 

study it identified things such as a variance in the trigger levels for 35 

requiring consents and noting that there were inconsistencies between 

the plans, trigger level under the RMA plans in some cases being lower 

and therefore consent is required under those plans but not under 

HSNO.   

 40 

  [3.25 pm] 

 

 Then I talk about the lower triggers can in some cases be warranted 

where additional environmental protection is required.  But in some 

cases there is further study for blanket protections, and also that really 45 
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there did not appear to be when we looked at 32 and in the plan there is 

no real justification for that.   

 

 In the third part of m evidence I look at resource consents regarding 

hazardous substances and in that part of the study we looked at a 5 

number of consents from councils which are set out on table 4.2 of the 

2013 study.  There were nine councils, 25 consents, and the consents in 

terms of when they were granted were in the range from 2007 through 

to 2012.   

 10 

 In looking at the consents that were imposed, we looked at it and some 

of the consents just required a compliance with HSNO.  Some of them 

had conditions that were effectively the same or similar to HSNO, we 

differentiated that.  And then we also looked at some of the conditions 

that actually went beyond HSNO, that was our terminology, and then in 15 

that case the ones where for instance there might be effect on 

waterbodies as an example, and other ones where really they just 

required the consent holder to provide the Council with documentation 

that it had met HSNO.   

 20 

 So in concluding on that study, we concluded that there were limited 

examples of the use to avoid adverse environmental effects, and 

therefore it did not appear that the conditions were really adding any 

value above and beyond HSNO.   

 25 

 So as a next step in terms of my evidence, I then undertook a review of 

11 resource consents from Christchurch City and the details of that are 

included in appendix 7, attachment F of my evidence, and those 

consents were for the period from February 2012 to February 2014.   

 30 

 In summary, only one of the consents had an additional requirement 

beyond HSNO.  The other 10 essentially, from my perspective, would 

fit within the categories that I set out in the 2013 study and for 

Christchurch City consent condition matters had really already been 

addressed in other legislation, or it appeared that they were seeking to 35 

obtain information that HSNO had been complied with.   

 

 Again, I concluded there that the value or justification of the rules is 

therefore called into question because the consents in terms of when 

you look at the conditions, they are not adding anything over and above 40 

what is in HSNO.  I would have expected that they would have shown 

things such as more issues around location and specific things that 

needed to be afforded additional protection, such as waterbodies.   

 

SJH:   Thank you.  Ms Viskovic? 45 

 



 Page 118 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

<CROSS-EXAMINATION BY MS VISKOVIC [3.29 pm] 

 

MS VISKOVIC:   I am wondering if we could just bring up attachment B to 

Mr St Clair’s evidence which is the Quality Planning Guidance.  Now 

Mr St Clair, at paragraph 5.5 of your evidence you state your view that 5 

the material provided in the Quality Planning Guidance attached to 

your evidence should be given strong weight in terms of best practice? 

 

MR ST CLAIR:   Sorry, in 5? 

 10 

MS VISKOVIC:   5.5. 

 

MR ST CLAIR:   Yes. 

 

MS VISKOVIC:   Yes.  But this isn’t a statutory document, is it, the Quality 15 

Planning Guidance? 

 

MR ST CLAIR:   No, it is not. 

 

MS VISKOVIC:   If you refer to page 12 of the Guidance, it discussed there 20 

potential screening tools which can be used to determine whether 

resource consent is required and it is in activity status, this is options 

that Councils could include in their plans, that is correct, is it not? 

 

  [3.30 pm] 25 

 

MR ST CLAIR:   Yes, that is correct. 

 

MS VISKOVIC:   This includes the possible use of an activity status table? 

 30 

MR ST CLAIR:   Yes, that is correct. 

 

MS VISKOVIC:   That is what the Council proposes as part of this proposal? 

 

MR ST CLAIR:   That is correct. 35 

 

MS VISKOVIC:   Then after listing the options, the guidance note then states 

that there is nothing requiring or preventing Councils using any of 

these screening methods and each method has its advantages and 

disadvantages?  That is in the paragraph after the list, so the guidance 40 

does not provide any specific recommendation as to which tool a 

particular Council should use? 

 

MR ST CLAIR:   No, in fact in that part of the guidance note you refer to it 

does not suggest which one should be used, no.  That is correct. 45 
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MS VISKOVIC:   Then underneath this starting on page 13 the guidance note 

provides a discussion on the advantages and disadvantages of using in 

that on an activity status table? 

 

MR ST CLAIR:   Yes. 5 

 

MS VISKOVIC:   While the note does not specifically provide a 

recommendation to use such a table you would agree that it recognises 

that the Council may consider using such a mechanism in developing 

its plan? 10 

 

MR ST CLAIR:   Yes, that is one of the tools available, yes. 

 

MS VISKOVIC:   In particular the guidance note on page 14 states that “the 

activity status table can provide an accurate application of land use 15 

controls to the respective hazards as and when necessary”? 

 

MR ST CLAIR:   Yes. 

 

MS VISKOVIC:   Now I understand one of the key concerns that the Crown 20 

has was the proposal to fortify the Council of that it could have a 

potential effect of requiring a large number of resource consents? 

 

MR ST CLAIR:   Yes, that is my understanding. 

 25 

MS VISKOVIC:   At paragraph 7.7 of your evidence you note that under the 

operative planning regime Council granted 11 resource consents 

relating to hazardous substances in the two year period from February 

2012 to February 2014 which would be between five and consents per 

year? 30 

 

MR ST CLAIR:   Yes, that is correct.  Those were the consents that were 

applied for.  I do not think it follows necessarily the number of 

activities within Christchurch that may or may not have required 

consent, but that is how many were applied for and been granted. 35 

 

MS VISKOVIC:   Now if I refer you to exhibit one, I am not sure if you have 

got a copy of that, this is the report on management options for the 

district plan from this morning. 

 40 

MR ST CLAIR:   Yes.  Is there a particular section? 

 

MS VISKOVIC:   If you refer to page nine and the second paragraph after the 

bullet points on page nine. 

 45 

MR ST CLAIR:   Yes. 
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MS VISKOVIC:   If I just refer you to the second sentence there it says and 

leaving aside I suppose the discussion that we have had around LPG 

today, it says “overall the schedule and the table are inconsistent with 

the classification of hazardous substances pursuant to the HSNO 5 

legislation and we have established good practice in the country, have 

significant emissions and in parts unnecessarily low thresholds” and 

that comment has been made in relation to the operative planning 

provisions? 

 10 

MR ST CLAIR:   Yes, that is my understanding it has. 

 

MS VISKOVIC:   Then in relation to LPG it sort of goes on to say “in 

comparison higher thresholds for LPG and other chemicals appear to be 

less based on environmental effects but maybe tailored to suit particular 15 

industry sectors”? 

 

MR ST CLAIR:   Yes, that is what it says. 

 

MS VISKOVIC:   Given the critique of the provisions of the operative plan do 20 

you understand that the Council sought to adopt a different approach to 

the management of hazardous substances through this proposal? 

 

MR ST CLAIR:   Yes. 

 25 

MS VISKOVIC:   In particular to apply higher thresholds? 

 

MR ST CLAIR:   I do not feel that I am qualified to say whether the thresholds 

are higher in terms of what are they for the different substances. 

 30 

  [3.35 pm] 

 

MS VISKOVIC:   But your understanding would be based on this critique of 

the Operative Plan that what the Council is intending to do was to 

provide, I suppose, a more permissive regime to address the critique 35 

around low threshold? 

 

MR ST CLAIR:   It is my understanding that in terms of the threshold, it is 

providing a more permissive regime.  My understanding was that LPG 

was at 300 under the Operative Plan, it is now, I understand, to be a 40 

level of 200, so in that particular example that would be more stringent 

rather than more permissive. 

 

MS VISKOVIC:   If you leave aside LPG which seems to be a bit of an 

anomaly and in particular referring to this critique, there was a call 45 

made in the Operative Plan, perhaps, that was not based on risk so if 
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you leave that aside the general framework applied through the 

Operative Plan – sorry – through the proposal was intended to be a 

more permissive regime than that in the Operative Plan? 

 

MR ST CLAIR:   I do not think that I could reach a conclusion on that.  In 5 

terms of my evidence it has been more background in terms of what I 

have been briefed to look at rather than the particular provisions of the 

plan itself. 

 

MS VISKOVIC:   If you accept that proposition to be the case then you would 10 

accept that you would accept fewer consents be required under the 

proposal put forward by the Council than the Operative Plan? 

 

SJH:   Well it has got to be put as a hypothetical if you assume that and then 

the question. 15 

 

MS VISKOVIC:   If you assume that the threshold table is more permissive 

through the proposal, then under the Operative Plan it would be correct 

to say that fewer consents would be required under the proposal? 

 20 

MR ST CLAIR:   In part, yes, but I go back to my earlier comment where I 

said even under the current Operative Plan, just because the provisions 

are there, that does not mean that everybody has applied for a consent 

under those provisions as they should have necessarily. 

 25 

MS VISKOVIC:   Thank you, no further questions. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   None, sir. 30 

 

SJH:   Mr Neill? 

 

MR NEILL:   No questions. 

 35 

MR DAYSH:   All my questions have been answered, thank you. 

 

SJH:   Thank you.  Re-examination, Mr Ryan? 

 

MR RYAN:   No, sir, thank you. 40 

 

SJH:   Thank you, Mr St Clair.  You may stand down.   

 

<THE WITNESS WITHDREW [3.37 pm] 

 45 

SJH:   Yes, Mr Randal? 
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MR RANDAL:   Thank you, sir, I will call Ms Yozin, please. 

 

SJH:   Thank you. 

 5 
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<NARDIA ALICE NANETTE YOZIN, affirmed [3.38 pm] 
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<EXAMINATION BY MR RANDAL [3.38 pm] 

 

MR RANDAL:   Good afternoon, Ms Yozin.  Can you please confirm that your 

full name is Nardia Alice Nanette Yozin? 

 5 

MS YOZIN:   Yes, correct. 

 

MR RANDAL:   And that you have submitted evidence dated 30 September 

2015 in relation to this proposal? 

 10 

MS YOZIN:   Yes. 

 

MR RANDAL:   And that you have the qualifications and experience set out in 

that evidence? 

 15 

MS YOZIN:   Yes. 

 

MR RANDAL:   Do you have any corrections to make to your statement? 

 

MS YOZIN:   No. 20 

 

MR RANDAL:   Can you please confirm that the contents of your statement 

are true and correct? 

 

MS YOZIN:   Yes. 25 

 

MR RANDAL:   I understand you have got a highlights package - - - 

 

SJH:   Just before that, you are employed by CERA? 

 30 

MS YOZIN:   Yes. 

 

MR RANDAL:   Thank you, sir. 

 

SJH:   At 2.1 you confirm to comply with the Code of Conduct? 35 

 

MS YOZIN:   Yes, I do. 

 

SJH:   Has your employer approved you doing so? 

 40 

MS YOZIN:   Yes. 

 

SJH:   Thank you. 
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MR RANDAL:   Thank you, sir.  And you would note at 2.4 as well.  Your 

highlights package, Ms Yozin, would you mind presenting that please 

and then remaining for any questions from my friend from the Panel? 

 

MS YOZIN:   Okay. 5 

 

MR RANDAL:   Thank you. 

 

MS YOZIN:   So my evidence covers both the hazardous substances and 

contaminated land sections of this proposal.  My evidence for the 10 

hazardous substance section of the proposal is strongly linked to the 

evidence of Dr Dawson and Mr St Clair.  My evidence relies on Dr 

Dawson’s evidence as the technical justification for the planning 

response proposed in my evidence, and relies on Mr St Clair’s evidence 

to ensure that the planning response proposed adds value to the existing 15 

national management of hazardous substances throughout New 

Zealand.   

 

  [3.40 pm] 

 20 

 The fundamental element of my evidence on the hazardous substances 

section is the removal of unnecessary duplication of the Hazardous 

Substances and New Organisms Act contained in the notified proposal.   

 

 In my opinion the proposal should contain a new framework for 25 

managing hazardous substances based on best practice.  This 

framework would contain a simplified set of rules that are clear and 

easy to apply, allow for the identification of specific areas which may 

require additional protection, remove complex matters of discretion, 

and include non-regulatory methods. 30 

 

 In my evidence I included parts of the hazardous substances sections 

for the Napier, Hastings and the full section for the rules of the 

hazardous substances rules for South Taranaki District Plan.  This 

seems to have come up in other people’s evidence, so I just want to 35 

clarify, the intent of including these parts and sections was to show 

what the approach my evidence was taking would look like in practice.  

I have full copies of these sections and the Section 32s for these 

particular chapters for each District Council, and I can make them 

available to you if you please. 40 

 

 My evidence for the contaminated land section of the proposal sets out 

a policy framework to assist decision makers and give direction for 

consent applications on the desired outcomes for contaminated land 

management and remediation in Christchurch.  I consider this 45 

framework to be necessary as the Resource Management National 
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Environmental Standard for Assessing and Managing Contaminants in 

Soil to Protect Human Health Regulations 2011 only set out rules and 

lacks overarching, guiding policy on how decisions will be made with 

respect to applications made under this National Environmental 

Standard.   5 

 

 Thank you. 

 

SJH:   Thank you.  Ms Viskovic? 

 10 

<CROSS-EXAMINATION BY MS VISKOVIC [3.42 pm] 

 

MS VISKOVIC:   Good afternoon, Ms Yozin.  You have provided as 

attachment E to your evidence a revised version of the proposal which 

the Crown is supporting.  Now I understand that the Crown proposes 15 

through that those provisions that hazardous substances be managed 

through an approach where hazardous facilities will require consent in 

identified open, sensitive areas? 

 

MS YOZIN:   Yes. 20 

 

MS VISKOVIC:   And that hazardous facilities will not otherwise require 

consent? 

 

MS YOZIN:   Yes. 25 

 

MS VISKOVIC:   Now as I read 12.1.2.2.1P1 – quite a mouthful –  

 

SJH:   12 point? 

 30 

MS VISKOVIC:   So it is at P1, the permitted activity rule.  You have stated in 

your attachment E that those sensitive areas have not been defined at 

this time.   

 

MS YOZIN:   Sorry? 35 

 

MS VISKOVIC:   The sensitive areas in which consent would be required for a 

hazardous facility, those areas have not been defined at this point? 

 

MS YOZIN:   No, I have not identified them. 40 

 

MS VISKOVIC:   So quite a potentially considerable amount of further work 

would need to be undertaken to populate P1 to identify the sensitive 

areas? 

 45 

MS YOZIN:   Yes. 
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MS VISKOVIC:   You have also noted the sensitive areas as being primarily 

ecological, would you also agree that sensitive areas should also 

encompass say sensitive activities such as schools? 

 5 

MS YOZIN:   Not entirely in the sense – do you mean primary schools, 

preschools? 

 

MS VISKOVIC:   Well at the moment your evidence just refers to some 

ecological type areas, unconfined aquifer and significant waterbodies 10 

and so on.  But would you also agree that there may be some man made 

or other sensitive activities such as say primary schools in which a 

resource consent should be required for hazardous facilities? 

 

MS YOZIN:   Provided there is justification to do so, yes.   15 

 

MS VISKOVIC:   As the Crown is proposing that hazardous facilities 

generally be a permitted activity, you would agree that the Crown is 

generally relying on zoning provisions to ensure hazardous substances 

are located in appropriate places? 20 

 

MS YOZIN:   Yes. 

 

MS VISKOVIC:   And at paragraph 5.27 you refer to activities such a 

drycleaners or automotive repairers requiring non-complying activity 25 

resource consent to locate in a residential zone? 

 

MS YOZIN:   Yes, I refer to some activities.   

 

MS VISKOVIC:   And having a non-complying activity status would enable to 30 

Council to consider hazardous substances? 

 

MS YOZIN:   Yes. 

 

  [3.45 pm] 35 

 

MS VISKOVIC:   However, if say a permitted activity sought to locate in a 

Residential Zone, for example a home occupation, vet clinic, healthcare 

facility, the permitted activities and those activities sought to use or 

store hazardous substances, the Council would not be able to consider 40 

the potential effects of those substances? 

 

MS YOZIN:   Yes, if they were permitted activities in the particular zone. 

 

MS VISKOVIC:   Again, at P1, if we could bring that up again, that rule 45 

provides that a hazardous facility is permitted provided it is not within 
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or adjacent to sensitive receiving environments and I am just 

wondering how the Council would determine what is meant by 

“adjacent to”? 

 

MS YOZIN:  I understand that the University of Canterbury through mediation 5 

suggested a 30 metre setback as an “adjacent to” because of the 

specifics of a rather large site in a residential area and yes, that is 

appropriate, obviously with a large site if your facility is in the middle 

and there is a large separation distance. 

 10 

MS VISKOVIC:   But that term “adjacent to”, I understand there is a definition 

proposed as part of the Proposed District Plan for “adjacent” but it may 

not be applicable in this circumstance.  So there would be considerable 

uncertainty in the Council applying what is meant in a particular 

circumstance to “adjacent to” as you have just said, in relation to the 15 

University perhaps a 30 metre setback may be appropriate, but that 

would not necessarily apply to all hazardous facilities. 

 

MS YOZIN:   Sorry, I am not sure what you are getting at. 

 20 

MS VISKOVIC:   I am just wondering how the Council is going to apply that 

term “adjacent to”.  When would a consent be required? 

 

MS YOZIN:   In the example of the University is that potentially a setback is 

more appropriate than just the term “adjacent to”, so that permitted 25 

activity standard could read, “provided the facility is not within the 

sensitive area or within 30 metres of the sensitive area”, dependent on 

what the sensitive area was. 

 

MS VISKOVIC:   Would you agree that the relevance of “adjacent” may 30 

depend on the particular substance that was sought to be located in a 

particular area, for example corrosive substances the particular setback 

or where a consent was required, may differ from an explosive 

substance? 

 35 

MS YOZIN:   I think you are focusing on that word adjacent, and I said that I 

am happy for a setback.  I think that is appropriate, rather than directly 

adjacent. 

 

MS VISKOVIC:   If you think about it in the context of say a sensitive 40 

ecological site, what would you consider adjacent to mean, in terms of 

the ecological site.  How far away would you require a resource 

consent if you were a hazardous facility? 

 

MS YOZIN:   Well that depends on the sensitive area. 45 
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MS VISKOVIC:  So you envisage that the sensitive areas would all encompass 

a setback in which a hazardous facility would require consent? 

 

MS YOZIN:   So you are saying a different setback specified in the rule for 

each sensitive area? 5 

 

MS VISKOVIC:   Well I am just wanting to understand what you mean by 

adjacent to, I’m sorry is this what you are proposing, that there be a 

setback for each sensitive area? 

 10 

MS YOZIN:   If it is deemed necessary. 

 

MS VISKOVIC:   I might move on.  If you refer to the definition of hazardous 

facility, you proposed some amendments to the exemptions to that 

definition?   15 

 

MS YOZIN:   Yes. 

 

MS VISKOVIC:   However, unless one of those exemptions are met, a 

hazardous facility is generally defined as a facility on a site where 20 

hazardous substances are used, stored or disposed of, that is correct, 

isn’t it? 

 

  [3.50 pm] 

 25 

MS YOZIN:   Sorry, what is your question again? 

 

MS VISKOVIC:   That a hazardous facility is a facility on a site where 

hazardous substances are used, stored or disposed of? 

 30 

MS YOZIN:   Yes. 

 

MS VISKOVIC:   And there is no threshold attached to the definition of 

hazardous facility? 

 35 

MS YOZIN:   No, we are not proposing any thresholds. 

 

MS VISKOVIC:   So potentially very small quantities of hazardous substances 

to be used or stored within a sensitive area or adjacent to a sensitive 

area could trigger the need for a resource consent? 40 

 

MS YOZIN:   Potentially. 

 

MS VISKOVIC:   And that could result in resource consents being required for 

activities which do not relate or actual or potential effects of the use or 45 

storage of hazardous facility? 
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MS YOZIN:   The identification of the sensitive areas is specifically that 

sensitive area above and beyond what HSNO may already provide. 

 

MS VISKOVIC:   But given there is no threshold within the definition of 5 

hazardous facility, potentially a very, very small amount of a hazardous 

substance could trigger the requirement for a need for a resource 

consent, even though the effects of that use and storage of that 

substance may be very small? 

 10 

MS YOZIN:   It would link back to the activities that that use is with. I mean 

the exclusions I propose talk about “domestic hazardous substances” 

and the retail sale, emergency response. 

 

MS VISKOVIC:   But say LPG, if there is no threshold for that, that would be 15 

a hazardous substance, so it would potentially trigger the need for a 

resource consent? 

 

MS YOZIN:   I would consider that LPG attached to a residential dwelling was 

for a residential use domestic purposes. 20 

 

MS VISKOVIC:   But you would not have any way of determining how large 

that LPG facility would be, how much LPG could be stored on that 

site? 

 25 

MS YOZIN:   Related to a domestic use. 

 

MS VISKOVIC:   So how would the Council interpret that in terms of when a 

resource consent was required or not? 

 30 

MS YOZIN:   I am really not sure what you are asking of me exactly, sorry. 

 

MS VISKOVIC:   Just moving onto the lack of definition of sensitive 

activities, given the sensitive areas that the Crown’s provisions are 

proposed to apply to have not yet been defined, I assume that there has 35 

not been any analysis on the number of consents that would be 

triggered through your provision? 

 

MS YOZIN:   I have not done an analysis, no.  

 40 

MS VISKOVIC:   And I understand from the Crown submissions that the 

Crown considers that its proposal gives effect to the Regional Policy 

Statement and will not be inconsistent with the relevant regional plans? 

 

MS YOZIN:   Yes, I have looked at the Regional Policy Statement and 45 

Regional Plans. 
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MS VISKOVIC:   However, I also understand from paragraph 64 of the 

Council’s legal submissions that the Crown may support P1 applying 

without identifying the sensitive activities to be referenced in that 

permitted activity standard? 5 

 

MS YOZIN:   That is more around how you identify the specific sensitive 

areas. 

 

MS VISKOVIC:   But the Crown submission seemed to be that P1 could apply 10 

in the interim without identifying any sensitive areas? 

 

MS YOZIN:   My understanding - - -  

 

MR RYAN:   Excuse me, sir, to be fair to the witness, could I present a copy of 15 

paragraph 64 to her – thank you. 

 

 Thank you, apologies. 

 

MS VISKOVIC:   Am I correct in understanding that the Crown’s position is 20 

that P1 may apply in the meantime until sensitive activities are 

identified through Plan Change? 

 

MS YOZIN:   Potentially but I would say that sensitive activities could be 

identified through decisions of this Panel later in say natural cultural 25 

heritage or - - -  

 

MS VISKOVIC:   But none are put before the Panel at this time? 

 

MS YOZIN:   No, I have not put any before the Panel at this time. 30 

 

MS VISKOVIC:   And if P1 was to apply in the interim until a plan change 

was progress that identified the relevant sensitive areas, do you 

consider that the Crown’s proposal would continue to meet the 

requirements with the RMA in relation to higher order documents?  If it 35 

just applied so that all hazardous facilities would be a permitted 

activity? 

 

  [3.55 pm] 

 40 

MS YOZIN:   That is making a lot of assumptions that I am not, that is 

assuming that the Panel is going to accept a rule as this with gaps. 

 

MS VISKOVIC   Yes, but if the Panel did then would you agree that it would 

not meet the requirements of the higher order documents? 45 
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MS YOZIN:   Well yes. 

 

MS VISKOVIC   Thank you, sir, no further questions. 

 

SJH:   Ms Huria? 5 

 

MS HURIA:   Yes, thank you, sir, Ms Yozin I see in attachment B of your 

evidence, I see no mention, you have listed the documents in evidence 

you have relied on but I see no mention of the Mahaanui Iwi 

Management Plan? 10 

 

MS YOZIN:   You are correct, I have looked at it and have considered it, 

definitely. 

 

MS HURIA:   It was just an oversight to putting it in? 15 

 

MS YOZIN:   Yes. 

 

MS HURIA:   How have you factored that into your evidence? 

 20 

MS YOZIN:   So to me a sensitive area would be potentially identified with the 

help of Ngai Tahu.  The actual Iwi Management Plan does not really 

cover hazardous substances to it explicitly, it kind of refers to pest 

management and weed control and then waste and it refers to the 

HSNO Policy Statement by Ngai Tahu which talks about effectively 25 

iwi being involved in the development of HSNO Standards, but the 

approach and permitted activity one with the identification of those 

sensitive areas, I would definitely expect that those sensitive areas 

would be identified in consultation with Ngai Tahu. 

 30 

MS HURIA:   Thank you, thank you, sir. 

 

SJH:   Thank you, Mr Neill? 

 

MR NEILL:   Yes, thank you, Ms Yozin, just referring to 5.1.1 of your 35 

evidence and the following paragraphs that follow on page nine, you 

have set out there a better way of managing hazardous substances and 

then as you mention in your summary, you refer to some specific areas 

of Napier City, Hastings District et cetera, have you read the rebuttal 

evidence of Mr Schaffoener? 40 

 

MS YOZIN:   Yes, I have. 

 

MR NEILL:   Basically he says that you are going backwards in time I think 

his words, were the activities that appear to be based on historical lists 45 

et cetera, he gives no support at all for a proposal that you are putting 
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forward.  Do you consider there is any merit in the statements that he 

has made?  He goes to some length. 

 

MS YOZIN:   Yes, I guess all I can say is that when I looked at the other 

Councils that I have identified as options I have looked at the section 5 

32s of those Councils and how they developed those provisions and I 

have also talked to those Councils where they said that they wanted to 

have a plan that would reflect best practice and that is where they got to 

with their assessments.  I am not sure if Mr Schaffoener has read or 

gone into any detail of those plans or just looked at them face value of 10 

what was attached to my evidence. 

 

MR NEILL:   One of the things he does say is that it does not align, your 

proposal does not align with the guidance notes and then he quotes at 

some length the guidance notes in that regard that are shown on page 15 

eight of his rebuttal, paragraph 4.7 of his rebuttal evidence.  Did you 

give consideration to the guidance notes when you were making these 

suggestions of following Napier City and others? 

 

MS YOZIN:   Yes, I actually looked at the guidance notes before I found the 20 

examples of Napier, Hastings and South Taranaki. 

 

  [4.00 pm] 

 

MR NEILL:   And so to that end would you say that the guidance notes are in 25 

fact being appropriately aligned with your proposal? 

 

MS YOZIN:   I would say so, yes. 

 

MR NEILL:   You have referred to us twice that there are section 32 reports 30 

from other councils, that you would be happy make those available? 

 

MS YOZIN:  Yes. 

 

MR NEILL:   Through you, sir, I would be very happy - - - 35 

 

SJH:   When we finish (INDISTINCT 0.34)  

 

MS YOZIN:   I would note that Napier and Hastings share - - - 

 40 

SJH:   We will come back to in a moment. 

 

MR NEILL:   The chair will address that in time.  So thank you. 

 

SJH:   Mr Daysh? 45 
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MR DAYSH:   Yes, I really want to ask you some questions about some clear 

differences in your planning opinions about the proposals between you 

and the witness for the Council, Mr Blair, and to do that I would like 

you to have in front of you, if we can arrange that, Mr Blair’s - - - 

 5 

MS YOZIN:   I have Mr Blair’s here. 

 

MR DAYSH:   - - - rebuttal evidence dated 6 October?  And turning to 3.2 in 

particular where Mr Blair is really making his key planner’s judgement 

on the AST table approach which the Council has proposed.  So this is 10 

the thresholds and linking status by different zone groupings.   

 

 So in his 3.2 I would like to particularly look at 3.2(b) where his 

proposition is that the Council approach sets clear permitted activity 

levels, so these are where things are permitted without the need for a 15 

consent, which will meet the Statement of Expectations or the Strategic 

Directions objectives in the proposed Christchurch District Plan.   

 

 And he also says that the proposal clearly sets out how resource 

consents exceeding the thresholds will be processed et cetera.  So his 20 

opinion is that permitted activity status thresholds across the city, 

where things are exceeding need to get a resource consent.  Where in 

your 4.3, which is on page 6 of your own evidence, you say that the 

Crown’s proposition is it that hazardous substances are controlled in 

relation to the zone.   25 

 

 So my first question is do you agree with or what is your opinion of the 

Council’s proposal in terms of setting clear permitted activity status, do 

you agree that achieves that requirement? 

 30 

MS YOZIN:   I think first of all my planning, I have developed a planning 

response based on Dr Dawson’s technical advice on what HSNO 

covers and HSNO does not cover, and Mr Blair has developed a 

planning response based on advice from his technical expert.  So I 

think comparing the two might be difficult because we both sit at very 35 

– I think the technical advice we have received is quite opposite 

potentially.  Sorry, does that not answer your question? 

 

MR DAYSH:   No, well, I will ask you a question.  Do you think it is your 

responsibility as a planner when you are assessing the pros and cons of 40 

different approaches that you should have an open mind and look at 

both options and have a view? 

 

MS YOZIN:   Yes, definitely. 

 45 

MR DAYSH:   And have you done that in relation to the Council’s option? 
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MS YOZIN:   Yes, I have. 

 

MR DAYSH:   Have you looked at that and where have you made your 

conclusions in your evidence about your assessment of that? 5 

 

MS YOZIN:   I guess I covered it broadly in my evidence, kind of more around 

the justification of what the end result was by using this activity status 

table. 

 10 

MR DAYSH:   But have you gone through the planning process of looking at 

two different approaches and really working through the section 32 

requirements of, you know, how they both work in terms of those 

various tests? 

 15 

MS YOZIN:   Yes. 

 

MR DAYSH:   You have done that? 

 

MS YOZIN:   Yes, I had a look at the outcomes that were going to happen 20 

from each of the options and what was the best outcome altogether so 

there is different methods to get there. 

 

  [4.05 pm] 

 25 

MR DAYSH:   And can you point in your evidence where you have actually 

done that and summarised that? 

 

MS YOZIN:   I guess addressing Mr Blair’s evidence in my own evidence 

probably did not come through as clearly in the sense of my evidence 30 

focuses on what I think is a better method.  So that background stuff 

was done more as a preparation of my evidence rather than in the body 

of my evidence. 

 

MR DAYSH:   But did you think that is a better method just by relying on Dr 35 

Dawson or did you actually in a comprehensive and open way look at 

both approaches and form a view? 

 

MS YOZIN:   Yes, well when you look at the guidance on the Quality Planning 

website, which effectively sets out how to create the plan and what 40 

decisions you need to make and what things you look at, they are the 

various options and I did look at those options right at the very 

beginning of the submission process, in providing advice on the 

submission. 

 45 
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MR DAYSH:   Okay, and in that guidance the AST approach in screening 

procedures are seen as valid options for Council to consider?  Yes? 

 

MS YOZIN:   The Council should consider them, yes, can consider them. 

 5 

MR DAYSH:   Yes, right.  I do want to take you to this question about the gap 

in the Crown’s position. 

 

MS YOZIN:   Yes. 

 10 

MR DAYSH:   That we have a proposal which, I think the proposal is around 

P1 and what you have been asked questions about, the non-definitive, 

particular sensitive areas.  You are supporting a proposition by the 

Crown with quite a significant gap in the whole planning regime.  Do 

you think that is an appropriate proposition to put forward to the Panel?  15 

A planning proposition that has such a significant gap in it? 

 

MS YOZIN:   You mean the identification of the areas themselves? 

 

MR DAYSH:   Yes. 20 

 

MS YOZIN:   It certainly is an ideal, I mean it would be, but my reasons for 

not identifying them is because I did not want to run the risk of 

identifying areas that were not properly justified, or missing out areas 

that should be in there that I just did not cover myself.  So the intent of 25 

leaving that gap was really to signal to the Council that they need to 

identify these areas of what is important to their community and what 

values do they want to protect and how they are going to protect them 

and how they are going to identify them. 

 30 

MR DAYSH:   Okay.  So as a planner do you think supporting a submission 

which is incomplete and saying to the Council through a hearings 

process after submissions and further submissions have closed, that the 

Council’s responsibility should then be to go and fill the gaps in the 

Crown’s submission and then come back with another proposal or else 35 

it has not been through a schedule 1 process.  Do you think that is fair? 

 

MS YOZIN:   Potentially not but I do not think myself identifying those areas 

would have been any more accurate. 

 40 

MR DAYSH:   Okay, thank you. 

 

SJH:   All right, you have section 32 reports for the Napier? 

 

MS YOZIN:   Yes Napier and Hastings are the same. 45 
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SJH:   And South Taranaki? 

 

MS YOZIN:   South Taranaki, yes. 

 

SJH:   And you can produce those? 5 

 

MS YOZIN:   Yes, I have one copy with me today of each.   

 

SJH:   Well Exhibit 3 and 4 I think it is.  If you make those available to the 

secretariat.   10 

 

EXHIBIT #3 – SECTION 32 REPORT NAPIER/HASTINGS 

 

EXHIBIT #4 – SECTION 32 REPORT SOUTH TARANAKI 

 15 

SJH:   The other point about the extracts you attached that was criticised by the 

Council was that it is incomplete, it is out of context.  What do you say 

to that? 

 

MS YOZIN:   As I said in my opening highlights package was that the intent of 20 

appending them is I refer to them in my evidence and I guess I did not 

want to attach a large amount of reading for everyone else.  I attached - 

- - 

 

SJH:   But do they change the meaning of the bits you attached?  Do they add 25 

shades to it, in your view? 

 

MS YOZIN:   Potentially the attachment of the definitions, and I also have the 

definitions of major hazardous facilities here today. 

 30 

SJH:   I am sorry, I asked a question.  Could you answer it, please?  With the 

whole text shade the portions that you have chosen to attach to your 

evidence shade the meaning? Amend the meaning?  Put it in a different 

context?  It’s a fairly simple question. 

 35 

  [4.10 pm] 

 

MS YOZIN:   Well for the Napier and Hastings, I basically just excluded the 

objectives and policies so - - - 

 40 

SJH:   And the other one? 

 

MS YOZIN:   That was the whole section of the rules. 
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SJH:   Can you please answer the question?  The whole document looked at 

holistically, does it or does it not shade the meanings of the bits you 

have attached? 

 

MS YOZIN:  I do not think so, if I thought you needed to read the whole 5 

document - - - 

 

SJH:   Well would you be able to answer. 

 

MS YOZIN:  I attached the parts of the documents because I thought they were 10 

most relevant at the time.  I don’t - - - 

 

SJH:   Please do not talk past me.  I simply want you to say – you have read the 

whole document? 

 15 

MS YOZIN:   Yes. 

 

SJH:   In context as a whole document, does it in anyway change the meaning 

of the portions you have attached to your evidence? 

 20 

MS YOZIN:   No, I do not believe it does. 

 

SJH:   That is how simple it was.  Thank you.   

 

 Any questions from the Panel’s questions? 25 

 

MS VISKOVIC:   No, thank you, sir. 

 

SJH:   Any from the Panel or re-examination? 

 30 

MR RANDAL:   No, thank you, sir. 

 

SJH:   I think it does highlight that the gaps on the Crown side are as 

substantial as the gaps on the Council’s side although is the Council’s 

proposal, of course.  Thank you. 35 

 

<THE WITNESS WITHDREW [4.11 pm] 

 

SJH:   Ms Aitkens. 

 40 

MS AITKENS:   Thank you, sir.  So, sir, there should be legal submissions that 

were filed yesterday, hopefully they have arrived. 

 

SJH:   Yes, we have those. 

 45 
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MS AITKENS:   I do have hard copies if they had not made it.  Like my friend, 

Mr Randal, what I will do is I will highlight the key points from those 

submissions.  Some of the matters have been covered in some detail 

today so I do not need to go over and labour those points.  So just 

starting on page three, I set out what these submissions cover.  I just 5 

wanted to make the point we have been talking at a high level in terms 

of all hazardous substances.   

 

 Obviously the interests of Horticultural New Zealand focus entirely on 

agrichemicals which is largely a group of pesticides and herbicides and 10 

fertilisers so they are the sort of drilling down to the detail of concern 

to this submitter is what I will be talking about and what Ms Wharfe 

has given evidence about.  

 

 Just making the point from the outset, our position in relation to those 15 

particular substances both in the context of this process but also in 

other processes around the country is to support the safe and 

appropriate storage of such substances. What horticultural New 

Zealand does throughout New Zealand – and I can talk about a bit more 

about that and Ms Wharfe covers it off in her evidence also – is 20 

essentially what we are seeking is in the context of this plan some 

regional consistency, and I will talk about that in a moment. 

 

 We also seek national consistency because that is important to our 

growing members to ensure that there is national consistency in relation 25 

to the management of these matters. 

 

 So in that frame, the submission that Horticultural New Zealand made 

and still stands by, because it has not been addressed in a detailed way 

by the Council’s evidence either in chief or in rebuttal in any specific 30 

sense still stands in terms of what we are seeking specifically for those 

substances.  I will talk about the Crown’s proposal a little bit later. 

 

 So our position which is not different from a number of parties that you 

have heard from and will hear from is that the HSNO regime is the 35 

appropriate starting point – and this is at paragraph 3 of my 

submissions – for the use in storage of hazardous substances.  We say 

that both in the district planning context, we also make those 

submissions in the regional planning context and what the RMA regime 

should really be focusing on is looking at gaps in the HSNO regime 40 

and looking at where those gaps should be addressed by the RMA.  

 

 So just turning to paragraph 4, just for your benefit, fertilisers are 

managed by the HSNO group standards. These were a series of 

standards that were produced to try and transfer across a whole lot of 45 

historical substances in kind of lumps and groups in order to manage 
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them under the new regime which came into force in 1996 and then the 

group standards basically brought the hazardous substances sections 

into force in the early 2000s.   

 

  [4.15 pm] 5 

 

 Those group standards set conditions for the use and storage of four 

groups of fertilisers, those groups are based on the hazard 

classifications of fertilisers, because different fertilisers have different 

hazard classifications. The rest of those agrichemicals actually are 10 

subject to their own individual approvals, so they are not subject to a 

group standard, they all have their individual approvals, which have 

their own set of conditions that apply to them. 

 

 Generally speaking, the conditions are very much similar in each case, 15 

because hazardous substances are subject to regulation, and regulation 

conditions apply and only do not apply by exception, so what you will 

find is regulations for all types of agrichemicals are essentially the 

same, unless a case is made for a specific/different approach.  

 20 

 So all of those agrichemicals, in particular not fertilisers, are subject to 

the New Zealand Standard 8409, which is a HSNO approved Code of 

Practice.  Attached to the evidence of Ms Wharfe, is two sections out of 

8409, they are the relevant sections with regard to the storage and use 

provisions that are the subject of your inquiry. 25 

 

 We do have a whole copy of the standard if you so require it, both 

electronically or in a hard copy version, I just didn’t want to inundate 

the Panel unnecessarily with additional material, but it is available if 

you so desire to see it.   30 

 

 So our position is that there is no cogent case that has been made by the 

Council that would suggest that the Horticulture New Zealand position 

would not adequately address the concerns with regard to the use and 

storage of agrichemicals and fertilisers.  35 

 

 So what we are essentially asking the Panel to do is carefully assess the 

re-, resource management purpose for the activity table proposed by the 

Council as it pertains to those substances, which does increase 

regulation and regulatory costs from that which exists in the Legacy 40 

Plans.   

 

 And I just want to talk about those, because there has been discussion 

about those. In relation to fertilisers and agrichemicals, the two 

particular plans of concern which I note from your Strategic Directions, 45 

which you need to consider and have regard to and decide whether or 
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not consistency is desirable are Selwyn and the Waimakariri Plan – 

now Ms Wharfe can talk more about these, she was involved in making 

submissions and has looked at those plans in the past.  Selwyn does 

refer to 8409 in its requirements, it does have a number threshold.  We 

can provide the details of that, but essentially it would provide for 5 

agrichemical and fertiliser use in storage as a permitted activity, subject 

to compliance with 8409. 

 

 The Waimakariri Plan is slightly different, it has a very sort of high 

level or low level of control, depending on what way you wish to look 10 

at it.  Largely based on what is required under HSNO, but at a very 

high level.  It doesn’t reference HSNO, it doesn’t have a either mix in 

terms of threshold numbers for agrichemicals or fertilisers, and again 

we can make those provisions available. 

 15 

 But in terms of Horticulture New Zealand’s position, obviously both 

nationally, but in this case regionally, we would certainly be asking the 

Panel to strongly look at that consistency because our growers tend to 

operate across boundaries, they don’t necessarily all locate within the 

Christchurch district boundary, many of them grow in parts of Selwyn 20 

and Waimakariri, and other parts of the region as well, so that’s why 

it’s very important to us. 

 

 In the next section, I just set out Horticulture New Zealand’s 

submissions, I don’t need to take you through those, that is all in the 25 

evidence and in the submissions that you have already in front of you.   

 

 So that takes me to page six, where I just set out the evidence that 

Horticulture New Zealand has presented, which is a primary and 

rebuttal statement of evidence from Ms Wharfe, who you will be 30 

hearing from shortly.   

 

  [4.20 pm] 

 

 Just in essence, in cutting to the chase in terms of why we are 35 

concerned to ensure that we have this national and regional 

consistency, but also importantly that our growers actually understand 

what it is they have to do, in terms of the types of the types of activities 

they are undertaking and Ms Wharfe covers this in more detail in her 

evidence, the substances and the quantities that a grower may have in a 40 

store can vary from day to day, week to week and season to season 

depending on the particular types of crops they grow, the types of 

weather conditions that we are subject to, the types of diseases and 

pests that might be occurring in any given time so they do not 

necessarily store large quantities of these substances on their site but 45 

from time to time they may do so. 
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 As I have mentioned there that can be affected by crop growing and 

crop rotation. Crop rotation is a very big issue in this region, a lot of 

crops are grown on rotation basis, the same paddock is not used for the 

same crop after either disease management reasons or just simply 5 

market conditions. 

 

 The range of substances that can be used can vary both in terms of the 

quantities. Some of the quantities would in fact breach the threshold 

limits that have been proposed by some of the larger growers.  Also, we 10 

could be talking about a significant number of different substances used 

for the various uses they need to take them for. 

 

 Taking a stocktake and doing the calculations to establish aggregate 

thresholds or hazard classifications could be out of date within days.  A 15 

grower could be compliant on one day but not the next. It would be 

impractical for a grower to have to continually update the calculations.  

Now we are not suggesting that growers do not understand the 

substances that they are working with and they do not understand how 

much they are doing. 20 

 

SJH:   This is a 10 minute opening Ms Aitkens. 

 

MS AITKENS:   Yes, sorry. 

 25 

SJH:   You are speaking to it. 

 

MS AITKENS:   Yes, okay, thank you, sir. 

 

SJH:   You are now just rehearsing the evidence we are going to hear. 30 

 

MS AITKENS:  No, thank you, sir.  I am just sort of pointing out there some of 

the practical issues that are of concern to our members. Just in 

paragraph 17 I just wanted to reiterate what we have proposed is a 

permitted activity provision that would exempt those agrochemicals 35 

and fertilisers from the activity table. It does not exempt the activity 

completely from the planning regime so just there is some sort of hint 

in the evidence that we are seeking, some absolute exemption. 

 

 In paragraph 18 I just refer you there to references to external 40 

documents which is an accepted practice provided they are 

appropriately referenced and there is some particular matters there that 

I have brought to your attention. NZH already has been referred to 

elsewhere in a number of plans and I have already touched on those.   

 45 
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 In terms of the activity status table and this is at subparagraph G on 

page eight I think Commissioner Daysh asked Ms Schaffoener a 

question about other Councils that have used the activity status table, 

that is quite correct and Ms Wharfe has actually dealt with that in her 

evidence but just in terms of I think Waikato, Kaipara, he mentioned 5 

Auckland Council, Thames Coromandel, Western Bay of Plenty, 

Ruapehu, and Wairarapa with the exception of Thames Coromandel 

and Waikato, all of those Councils do have that status at table in their 

plans, but most of them also include permitted activities or exemptions 

to that table.  Ms Wharfe can talk more about that if that is of interest to 10 

you. 

 

 At paragraph 21, I just, the only reference we could find to a reason for 

managing or controlling agrochemicals and fertilisers was some 

concern that they are the subject of incidents and Ms Wharfe covers 15 

this in her evidence but my submission is that there is no cogent 

evidence to suggest that there is any reason why the HSNO regime 

does not work well and the provisions that we have proposed will not 

manage the risks that are of concern. 

 20 

 In terms of the Crown position which is at the bottom of page 10 

obviously that is more sort of broader proposal which would obviously 

cover agrochemicals and fertilisers. I do accept there are some 

difficulties around some of the detail in terms of what would be meant 

by sensitive areas or sensitive activities and that some work would need 25 

to be done in relation to that so I just make that point and do not take it 

any further. 

 

 I will just summarise for your benefit what we see to be the clear points 

of difference to the Council evidence on page 11, and then just reiterate 30 

at the bottom of page 11, the key question that we submit needs to be 

considered, is what are the resource management issues with respect to 

agrichemicals and fertilisers that this plan should address, that HSNO 

and it does not already address. 

 35 

  [4.25 pm] 

 

 Now in terms of the HSNO and RMA interface, you have heard others 

have submitted, my friends have submitted to you on this so I do not 

need to read any of that out, it has already been fully addressed by 40 

them. 

 

 So just in terms of paragraph 36, my view or the Horticulture New 

Zealand submission and my submission is, that it is absolutely 

permissible for the Council to impose more stringent controls for RMA 45 

purposes, so some of the things that we have been hearing about, 
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cumulative effects, hazardous substances that the Hazardous 

Substances Act do not actually deal with because there are a few 

substances that are hazardous that that Act does not concern itself with, 

sensitive receiving environments, et cetera, are all very valid things that 

Councils can and do, are control hazardous substances use and storage 5 

in relation to. 

 

 But our submission is, that that case for agrichemicals and fertilisers 

and others will address you and others, has not been made by the 

Council. 10 

 

 So just concluding on that point, is really what leads into a 

consideration of the section 32 report and you have spent quite a lot of 

time today talking about that, so I do not need to reiterate where we 

have got to with that issue and the concessions that have been made by 15 

the Council witness in that regard. 

 

 And then at paragraph 42 I just essentially summarise the points I have 

already made in relation to Horticulture New Zealand specific concerns 

about the case for managing fertilisers and agrichemicals and the way 20 

proposed in proposal 12. 

 

 So what I essentially say, is that in terms of the method we have 

proposed, we say – this is at paragraph 44, it relies on compliance with 

a regime specifically developed for the substances in question, that is 25 

not only the HSNO controls but New Zealand 8409, it is included in the 

plan as control, it is not a total exemption. It avoids duplication of 

controls and enforcement, it avoids contradictory controls, it is tried 

and tested in other jurisdictions around the country, it is user friendly 

and understood by substance users, it is cost effective, and I would add 30 

that it is consistent with other neighbouring plans, as I had referred to, 

and therefore in conclusion I just am asking the Panel to consider that 

proposal as an alternative to what the Council has put to you. 

 

 So thank you, sir, obviously can answer any questions you may have 35 

and then obviously Ms Wharfe. 

 

MR……….:   No questions, sir. 

 

SJH:   Thank you. 40 

 

MS ATKINS:   Thank you, sir.  So I will just get Ms Wharfe to come forward.  
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<LYNETTE PEARL WHARFE, affirmed [4.28 pm] 
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<EXAMINATION BY MS ATKINS [4.29 pm] 

 

MS ATKINS:   Thank you, Ms Wharfe, could you just confirm for the Panel 

that your full name is Lynette Pearl Wharfe? 

 5 

MS WHARFE:   That is correct. 

 

MS ATKINS:   And you have produced two statements of evidence, the 

statement of evidence-in-chief dated the 30 September and a rebuttal 

statement dated the 6 October? 10 

 

MS WHARFE:   That is correct. 

 

MS ATKINS:   And that the qualifications and experience set out in your 

evidence-in-chief are correct and true? 15 

 

MS WHARFE:   That is correct. 

 

MS ATKINS:   Now do you have any corrections to make to either of your 

statements? 20 

 

MS WHARFE:   No, I noticed a few typos but I will not go through those. 

 

MS ATKINS:   Okay, thank you. So just with that in mind, could you just 

confirm that the statement of evidence-in-chief and the rebuttal 25 

statement are a true and correct statement of your evidence? 

 

MS WHARFE:   Yes, they are a true and correct statement. 

 

MS ATKINS:   Thank you. Now if you would like to just highlight the key 30 

matters that you want to bring to the Panel’s attention in light of the 

matters that they have been considering today, thank you. 

 

MS WHARFE:   Thank you. I will not take you right through my evidence but 

I will just make a few points. The evidence sets out alternative 35 

provisions for rural and I note that the rural area in Christchurch is 

relatively small but it is also significant and as Ms Aitkens has 

identified the growers in Christchurch are also likely to be growing 

elsewhere in Canterbury. 

 40 

  [4.30 pm] 

 

 The reason that I have supported the use of the external documents is 

for efficiency purposes and that the purpose in the Section 32 Report 

states it is “to provide current best practice to achieve consistency with 45 

current legislation and achieve good environmental outcomes”.  The 
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New Zealand Standard 8409 and the group standards for fertiliser are 

best practice for those substances and therefore I consider that they 

were appropriate to include in the plan to achieve that objective. 

 

 I do note that both those documents will need to be complied with 5 

whether they are specified in the plan or not but the AST approach 

would require additional requirements.  The 8409 particularly and the 

group standards are based on technical management of risk and in 

terms of 8409 are written to address resource management matters and 

if you take the time to look at the full standard you will be aware that it 10 

is very clear that the standard was written to align with resource 

management purposes.   

 

 The matter of cumulative effects, I didn’t necessarily address in my 

evidence but just to say that within the context of the rural area I would 15 

assume that cumulative effects where you have got greater space 

between facilities would be less of a concern.   

 

 The one point I will particularly like to draw your attention to is that 

where other plans have used an activity status table, such as Wairarapa 20 

and Western Bay, they do also have the exemptions for use of 

agrichemicals based on 8409 so we shouldn’t just take those plans as 

only having the activity status table, you actually need to see them in 

the context of the full provisions. 

 25 

 And Ms Aitkens has drawn your attention to the Selwyn and 

Waimakariri plans.  I think the Selwyn plan was about the nearest we 

got to going to the Environment Court, in fact I think it got to Court 

and then they decided to have further mediation, but none of the plans 

that have incorporated an AST approach, they have mostly been settled 30 

through consent orders but have never actually gone to a Court hearing.   

 

 I will just leave my comments at that and happy to take questions. 

 

SJH:   Thank you.  Ms Viskovic? 35 

 

<CROSS-EXAMINATION BY MS VISKOVIC [4.33 pm] 

 

MS VISKOVIC:   I have a couple of extracts from NZS 8409 if those could be 

put to the witness.   40 

 

 Ms Wharfe, at paragraph 7.1 of your evidence you note that NZS 8409 

was written with the intent of meeting legislative requirements under 

the Resource Management Act and the Hazardous Substances and New 

Organisms Act? 45 
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MS WHARFE:   That is correct. 

 

MS VISKOVIC:   If you refer to the prefaced NZS 8409 which has just been 

provided to you and which is page 2, the second paragraph down, it 

states that NZS 8409 was approved as a means of compliance with a 5 

number of HSNO regulations but it does not reference the Resource 

Management Act there, does it? 

 

MS WHARFE:   No, it doesn’t and the purpose of that is that that preface was 

written, as you will see at the bottom, by the chief executive of ERMA 10 

at that point in time because the purpose of that preface was to identify 

that it was an approved code of practice under HSNO so it was not 

relevant for Mr Walker to refer to RMA in that preface. 

 

  [4.35 pm] 15 

 

MS VISKOVIC:   And then just turning to the other extract I have provided 

which is at page 9, the last paragraph on that page states that 

“conforming to this standard may also satisfy the requirements of the 

Resource Management Act and the Resource Management Plans 20 

prepared by local authorities with respect to agrichemical use”. 

 

MS WHARFE:   That is what that part of the standard says, yes, that is an 

extract from it. 

 25 

MS VISKOVIC:  And at attachment D of your evidence you have also 

provided some extracts from the standard, in particular section 4. 

 

MS WHARFE:   Yes. 

 30 

MS VISKOVIC:   And at 4.2.1 the standard also recognises that “agrichemical 

storage facilities may require RMA consent from territorial authorities 

and this may include assessment under their hazardous facilities 

screening procedure and rules in district plans”. 

 35 

MS WHARFE:   That is correct. 

 

MS VISKOVIC:  So based on those extracts the standards have not been 

drafted to replace RMA requirements have they? 

 40 

MS WHARFE:   When the standard was written in 2004 there were a number 

of plans that had HFSP and it was a responsible position of the writers 

to take that they drew people’s attention to other requirements in other 

plans.  It did not diminish the significance of the standard but they 

would have been remiss not to have drawn people’s attention to other 45 

requirements that may potentially be required by other plans. 
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MS VISKOVIC:   And your understanding is that the activity status table is a 

further development of the HFSP procedure? 

 

MS WHARFE:   That is correct. 5 

 

MS VISKOVIC:   And the standard has been developed to apply to the use of 

agrichemicals across New Zealand, hasn’t it? 

 

MS WHARFE:   That is correct. 10 

 

MS VISKOVIC:   And it is not district-specific? 

 

MS WHARFE:  No, it is about managing safe, responsible use of 

agrichemicals which is consistent with the intent of both HSNO and the 15 

RMA about substances being used appropriately to manage the risks to 

people, property and the environment and there are other parts of the 

standard that talk about the purpose, which is very similar to the intent 

of HSNO and the RMA. 

 20 

MS VISKOVIC:   But it does not consider the specific environment in 

Canterbury for example? 

 

MS WHARFE:   No, because it was written right across, for the country. 

 25 

MS VISKOVIC:   In your evidence you have also talked about the group 

standards for fertilisers and the same would apply to those group 

standards as well, they don’t consider the particular Christchurch 

context? 

 30 

MS WHARFE:   That is correct. 

 

MS VISKOVIC:   And just turning to some statements my friend, Ms Atkins, 

was making and I think it is in your evidence as well, regarding the 

variability of substances and the quantities of substances that 35 

horticultural users may store, you would agree that a resource consent 

could be sought for the upper limit of the number of substances and the 

quantities, rather than requiring a new consent every time substances 

fluctuated up and down? 

 40 

MS WHARFE:   It potentially could be, whether that is an effective and 

efficient planning mechanism is the issue at stake. 

 

MS VISKOVIC:   Thank you, sir.  No further questions. 

 45 

SJH:   Thank you.  Ms Huria? 
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MS HURIA:   Just a quick question which you may not be able to answer or 

maybe you will, Ms Wharfe.  Paragraph 7.9 of your evidence-in-chief, 

I am just wondering, you talk about the most reported incidents.  Is 

there any information or ideas floating around about what may not get 5 

reported?  Does an incident have to be big to be reported? 

 

MS WHARFE:   I cannot really answer. 

 

MS HURIA:   Too hard, okay, thank you.  Thank you, sir. 10 

 

SJH:  Thank you, Mr Neill? 

 

MR NEILL:   Yes.  Mr Schaffoener does not agree with you.  He says that the 

rural sector should not be exempted from location-specific hazardous 15 

substance controls and reference to the standard 8409, management of 

agricultural chemicals is inappropriate.  You have an opportunity to 

convince me that he is wrong. 

 

  [4.40 pm] 20 

 

MS WHARFE:   I do consider he is wrong because if you look at the full 

standard and the requirements that are set out, in terms of meeting – 

like if we just go through section 4 about the storage of agrichemicals 

which I attached to my evidence, talks about managing the risk, the 25 

suitability of the store, the location of the store, the specifications, 

signage, placarding, responsibility, separation/segregation and then the 

appendix L which is under the structure of the standard, the appendix 

is, it can be normative or informative. 

 30 

 A normative one is a required one, and when you go through, wherever 

it is a shell, that shell statement means that it is mandatory that you do 

those things to comply with the standard.  So if you are looking at 

those, for instance – and I will just go back to section 4: “Agrichemical 

storage buildings shall be sighted so that the risk of contamination to 35 

people, crops, animals and the environment is minimised.” 

 

 Now that is a shell statement, so that is mandatory, if someone is going 

to comply with the standard, that is a type of shell statement that they 

need to comply with. And HSNO have accepted that that is an 40 

appropriate standard as an approved Code of Practice under HSNO. 

 

 I could go on at great length but my view is that it is an appropriate, it 

sets out best practice, and my view, if you were going to go for a 

resource consent for an agrichemical storage shed, the Council’s most 45 

likely not going to go far past what is required and 8409 is a condition 
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of a consent, so why do we need to actually go through a consent 

process? 

 

MR NEILL:   Why should you be treated any different though than any other 

organisation and the City, ie a large contracting firm, operating trucks, 5 

bulldozers, scrapers and the like? 

 

MS WHARFE:   Well if those types of operations had sort through the plan to 

incorporate best practice that they adhere to, then they could have put 

those opportunities before you too, but Horticulture New Zealand has 10 

taken the proactive approach in terms of this. 

 

MR NEILL:   Yes. In the evidence that has been presented to us, the largest 

number of HSNO, be the right word, matters where things have gone 

wrong relate to the rural sector as opposed to other sectors, any 15 

comment? 

 

MS WHARFE:   Well I think I raise in my rebuttal evidence and I have 

attached – no sorry, in my – I have referred to it in my evidence-in-

chief and attached the excerpt from that particular monitoring report 20 

because I believe that those figures have been taken out of context and 

– see if I can find them – here we are – at paragraph 7.10, the report 

that those figures come from state that the numbers in this graph are 

very low, so should be interpreted with caution. 

 25 

 And then go on to demonstrate that in fact if we are talking about in 

2012/2013 there were three incidents and that half of those are for 

spray drift which is an air discharge matter which this Council does not 

have jurisdiction. So we are talking about may be one or two incidents. 

 30 

 And as I understand it they are not necessarily related to storage, and 

there needs to be some more drilling down about how relevant are 

those numbers to the sort of activity we are actually talking about. 

 

MR NEILL:   Do you have with you a copy of what we call “The Red Line” 35 

copy of the - - -  

 

MS WHARFE:   Which version? 

 

MR NEILL:   The one that is attached to the evidence of Mr Blair. 40 

 

MS WHARFE:   Mr Blair’s rebuttal, yes I do. 

 

MR NEILL:   Can you turn to page 9 of attachment A of that rebuttal evidence, 

page 9 of it. 45 
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MS WHARFE:   Yes. 

 

MR NEILL:   And we will take agricultural chemicals Roundup, what would 

be the largest, 50 litre, you can buy it in a 50 or a 100 litre barrels 

nowadays? 5 

 

  [4.45 pm] 

 

MS WHARFE:   You can get 50 litres, yes. 

 10 

MR NEILL:   Tell me, as a farmer when I look at that hazardous facilities and 

what my requirement is, where do I find it? 

 

MS WHARFE:   At present what you would have to do is look at P1, and then 

go to the activity status table, which is on page 9, 10, 11, and you 15 

would have to take every substance you had in the store and get all 

your classifications.  So it might be a 61A, a 92B, whatever, there 

would a number of classifications per substance, you would have to 

collate how much you had of all your substances collectively came into 

each of those hazardous classifications.  Then you would need to see if 20 

any of those hazardous classifications exceeded the thresholds in group 

2 - - - 

 

MR NEILL:   Yes, how do I know I am group 2? 

 25 

MS WHARFE:   You would know you are in group two because somewhere in 

there it tells you that group two is rural.  Sorry, it is not actually in this 

- - - 

 

MS DAWSON:   Go back. 30 

 

SJH:   Found that out earlier. 

 

MS VISKOVIC:   Page 14. 

 35 

MR NEILL:   Page 14. 

 

MS WHARFE:   Page 14 is not actually attached to – in the version that Mr 

Blair has got. 

 40 

MR NEILL:   That is all right, so you are lucky you know it is group 2, and I 

am just the farmer, and I have got the chemicals? 

 

MS WHARFE:   And then you would also have to convert, you would have got 

your quantities in litres, the figures in the table here are in tonnes, so 45 
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you would then have to convert your various litre quantities into tons to 

know whether you actually met the thresholds. 

 

MR NEILL:   Right, all I am doing at the moment is spraying the paddock with 

Roundup, I have got a huge amount in, what does Roundup come 5 

under? 

 

MS WHARFE:   Depending on the hazardous classification classes, I have not 

got them right here at my fingertips, but I would expect there would be 

an eco-toxic one in amongst there, so it will be a nine something or 10 

rather, and I do not know if anyone here can - - - 

 

MR NEILL:   Okay, so I am in group 2, and there appears to be, who knows 

what, yes, okay.  So we cannot quite find out for the farmer exactly 

what he is allowed or not allowed without ringing somebody? 15 

 

MS WHARFE:   A farmer should know under HSNO, the hazard 

classifications of the substances they have got in the store, that is a 

requirement of the law anyway.  Taking those hazard classifications 

and converting them in terms of do you they meet the requirements of 20 

the Christchurch Plan as proposed, would require quite an additional 

amount of due diligence. 

 

 The Horticulture New Zealand approach was to say “here is best 

practice in this standard, that applies to all substances, regardless of 25 

whether they are in this table or not”, and so it actually increases the – 

because it applies to all substances, and that best practice is used at all 

times with those substances. 

 

MR NEILL:   I will not even ask if it is farm straddled the boundary of Selwyn 30 

and Waimakariri, is another difficulty.  Thank you.   

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Yes, Ms Wharfe, now that you have got Mr Blair’s attachment 35 

A in front of you, your permitted activity regime you are seeking, 

where would that fit in? 

 

MS WHARFE:   The bottom of the table that starts with P1, we sought that 

there would be a new row at the bottom, P10, they would put in for 40 

agrichemicals, and the activity specific standard would be compliant 

with NZS8409.  

 

 Now I will say that the submission sought the full standard, if we 

actually take the example given in the court case, the Environment 45 

Court case of O’Dell versus Northland Regional Council, Judge 
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Newhook was quite specific about, if you are referring to external 

standard you should actually refer to specific parts. 

 

 And if I look at the Selwyn District Plan Rule they refer to 8409, but 

they refer to specific provisions, and in this case it may be more 5 

appropriate that you refer to section 4 and appendix L for instance, so 

you are not requiring compliance with a whole lot of provisions in the 

standard that are not relevant to the issue that the Council is actually 

seeking to manage. 

 10 

  [4.50 pm] 

 

MR DAYSH:   Okay, so did you attend mediation, Ms Wharfe? 

 

MS WHARFE:   Yes. 15 

 

MR DAYSH:   That was rejected because of, who opposed that, it was? 

 

MS WHARFE:   Ms Schaffoener disagreed with the approach of Horticulture 

New Zealand. 20 

 

MR DAYSH:   Was Mr Blair involved in the mediation? 

 

MS WHARFE:   Yes. 

 25 

MR DAYSH:   Did he have a view? 

 

MS WHARFE:   No, well not that he expressed openly at mediation other than 

supporting the view of Mr Schaffoener. 

 30 

MR DAYSH:   Okay, thank you. 

 

SJH:   Anything arising, Ms Viskovic? 

 

MS VISKOVIC:   No, thank you, sir. 35 

 

SJH:   Anything arising or re-examination? 

 

MS AITKENS:   No, thank you, sir. 

 40 

SJH:   Thank you, Ms Wharfe, you may stand down. 

 

MS WHARFE:   Thank you. 

 

<THE WITNESS WITHDREW [4.50 pm] 45 
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SJH:   Unless you are on tomorrow, Ms Atkins, you can be excused. 

 

MS ATKINS:   Thank you, sir, I am not, thank you. 

 

SJH:   Ms Appleyard? 5 

 

MS APPLEYARD:   Sir, I have not filed opening submissions in relation to 

LPC which is the first time I have not done that and I did that for a 

reason and that was because I was not aware of the actual degree of 

dispute we still had on this issue on the interim overlay at LPC. 10 

 

 I understand from where we have got to this morning that the City 

Council are not supporting an interim overlay but the oil companies are 

still showing that, and as I understand it in brief it would be an area in 

which sensitive activities would be a non complying activity through 15 

potentially until 2018, so that is the remaining area of dispute. 

 

 I am going to lodge some quite detailed closing submissions on the 

issue of the interface between the Lyttelton Port Recovery Plan and this 

process, but I did not think it was particularly helpful to take up the 20 

Panel’s time with quite that complicated issue here today and it was 

better to get on with the evidence and deal with it in closing. 

 

 I have just got a few points I will make orally which will take me about 

five minutes and then we can go through the evidence which is just to 25 

give you a little bit of context. 

 

 The Minister directed the preparation of a recovery plan for the 

Lyttelton Port, not Lyttelton, Lyttelton Port, that was to be done in nine 

months which if this process is exacting that one certainly was, but the 30 

nine months it was completed in nine months, but unlike this process 

the Minister has a final tick off, so it sits with him at the moment and 

there is no actual timeframe in the order in Council for him to tick off 

or not but the nine months has run so that process - - -  

 35 

SJH:   Timeframes only apply to others. 

 

MS APPLEYARD:   Yes, well it does not apply to the Minister so it was 

delivered to him and he has it so the process has actually finished in 

terms of everybody else.  The key overrating impetus behind that 40 

recovery plan and the development in those timeframes was 

expeditious recovery of the Port and what resulted out of the process if 

the Minister does give it the tick is a very, very permissive regime for 

redevelopment of the Port, and just to give you an example a nearly 40 

hectare reclamation there is a controlled activity, and they are very 45 

limited provisions around notification et cetera. 
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 A non complying activity would be quite a significant outlay in terms 

of the context of that recovery plan.  I am just doing this really 

generally, I will give you more detail in closing.  Recorded in the 

decision is the frustration that the Panel had at the oil company 5 

submission which turned up very late was not raised during 

consultation and the oil company was also the very last submitter on 

the last day of a two week hearing where they were seeking this 

overlay and non complying status and effectively opposing certain 

activities happening in the overlay, but in particular a cruise berth.   10 

 

 So the Panel had expressed some frustration about that in terms of 

expeditious recovery and the timeframes that they were working under, 

and you will have seen reference to an action in the recovery plan on 

the City Council to come up with this quantitative risk assessment and 15 

so that some planning provisions could be put in place. 

 

 The reason the action is on the Council is because the Minister under 

the Act can only direct responsible entities, and the City Council is the 

responsible entity but the oil companies are not, so it actually does rely 20 

on the cooperation and certainly my interpretation of it is as Mr Blair 

said, that the City Council’s responsibility is to crack the whip and 

facilitate, but it certainly does need the cooperation of the Port 

company and the oil companies in order to make that happen. 

 25 

 The timeframe in which that QRA is to be completed is six months 

from when the recovery plan becomes effective.  There was a whole lot 

of discussion at the hearing however about this process and this 

upcoming process in how the issue would be live here.   

 30 

 On the very day that the oil companies appeared was the day their 

submission was due in, or it might have been the following day, on this 

process and they advised that they would be taking the relief that they 

were seeking into this process.  So the Panel was very concerned about 

the timing. 35 

 

  [4.55 pm] 

 

 The short answer that I say to all of that is that the relief that was 

sought there is now effectively the relief that is being sought here and 40 

an interim overlay of non-complying status which could apply right 

through to 2018 is really the antithesis of what the Lyttelton Port 

Recovery Plan process was seeking to achieve, and that is the matter 

that I am going to develop in my legal submissions in closing. 

 45 
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 The other issue I would just say is that the reason the Panel was 

concerned about urgency was not because they were concerned about 

some imminent risk of a buncefield or something blowing up, it was in 

the context of expeditious recovery and having to move at speed for 

certainty.  The evidence that the witnesses will give here today is that 5 

there is no interim risk that needs management.  These facilities have 

been there for a very long time, and buncefield was 10 years ago, so the 

urgency relates to getting a recovery plan and getting Lyttelton Port 

Company back on its feet, not some imminent risk of danger to people 

or property. 10 

 

 So that is just a summary of what my closing will say in much more 

detail but just to give you some context for the evidence. 

 

 So I have two witnesses, I might call Ms Simpson first because she has 15 

travelled and she has got some other commitments and if I could swap 

Ms Simpson and Mr Purvis around that would be appreciated. 
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<JENNIFER MARY SIMPSON, sworn [4.56 pm] 
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<EXAMINATION BY MS APPLEYARD [4.56 pm] 

 

MS APPLEYARD:   You confirm that your name is Jennifer Mary Simpson? 

 

MS SIMPSON:   Yes, I do. 5 

 

MS APPLEYARD:  You are a director and senior environmental engineer with 

Tonkin & Taylor? 

 

MS SIMPSON:   That is correct. 10 

 

MS APPLEYARD:   You have provided to the Panel a statement of evidence 

dated 30 September 2015. 

 

MS SIMPSON:   Yes I did. 15 

 

MS APPLEYARD:   Do you confirm that that is true and correct to the best of 

your knowledge? 

 

MS SIMPSON:   Yes. 20 

 

MS APPLEYARD:   You have also participated in caucusing? 

 

MS SIMPSON:   Yes. 

 25 

MS APPLEYARD:   And I understand that the essential remaining outstanding 

P issue is the issue of an interim overlay for Lyttelton Port, is that the 

key outstanding issue? 

 

MS SIMPSON:   Yes, I understand that it is. 30 

 

MS APPLEYARD:   Okay, so just focusing on that, I understand you have a 

highlights package, the Panel does not need to hear a summary of your 

evidence, they really need to know what your key points are and really 

the points of disagreement. 35 

 

MS SIMPSON:   My name is Jenny Simpson and I prepared evidence on 

behalf of the Lyttelton Port Company on the Hazardous Substances and 

Contaminated Land chapter.  My evidence discusses the amendments 

to the matters of discretion and site requirements that are required to 40 

avoid unnecessary duplication between the chapter and the HSNO 

regulations, some suggested amendments to the activity status table. 

 

 I concluded that a permitted activity rule enabling hazardous facilities 

in industrial zones is appropriate only if a number of conditions are 45 

met.  My evidence outlines that the transport of hazardous substances is 
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not usually something that an operator of a hazardous facility would be 

able to control and that the relevant policy should accordingly be better 

targeted and reflect the practical constraints. 

 

 My evidence considers that the temporary storage of cargo in transit 5 

depots should be provided for as a permitted activity and I understand 

that that is reflected in the latest version of the red line.  And I also 

discuss the approach taken by the oil companies and Liquigas in 

seeking to manage risk and reverse sensitivity around the bulk liquid 

storage area at the Port and the hazardous facilities in Woolston.   10 

 

 Elaborating on the approach sought by the oil companies, I consider 

that risk-based overlays are a reasonable tool to manage reverse 

sensitivity issues but that a quantitative risk assessment is the most 

appropriate way to determine the extent of that overlay. 15 

 

 I do not consider an interim overlay is appropriate as any interim 

overlay based on generic guidance is likely to be conservative and 

therefore be larger than the equivalent overlay created using a site-

specific quantitative risk assessment. 20 

 

 I am not aware of any urgency created by imminent change in either 

the nature or scale of the existing hazardous facilities or changes in the 

surrounding land uses and the timeframes in which a quantitative risk 

assessment and plan change could be completed should not be unduly 25 

prolonged.  In particular the process to develop a quantitative risk 

assessment for the bulk liquids area at the port is already underway.  

Thank you. 

 

SJH:   Thank you.  Ms Viskovic? 30 

 

<CROSS-EXAMINATION BY MS VISKOVIC [5.00 pm] 

 

MS VISKOVIC:   Good afternoon, Ms Simpson, I really only have a couple of 

questions for you this afternoon.  The first is at paragraph 24 of your 35 

evidence you made a statement that the matters of discretion at 12.1.3 

are too broad and I just note that in his rebuttal evidence Mr Blair has 

revised those matters of discretion.  I am just wondering if you have 

had the opportunity to review those, his aim was to make them more 

targeted, and I just wondered if you had any comments on that? 40 

 

MS SIMPSON:   I did get an opportunity to look at them briefly last night and 

I see they have been changed quite substantially.  No, I am sorry I have 

not had a chance to review them in detail. 

 45 
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MS VISKOVIC:   I also note at paragraph 29 of your evidence you have raised 

some concerns regarding the ability to certify against matters set out in 

12.1.5.1B, however as you acknowledge the certification requirement 

that is not mandatory, is it? 

 5 

MS SIMPSON:   No, I believe it has been changed to “could” be certified. 

 

MS VISKOVIC:   So the matters set out in that provision are sort of more akin 

to guidance for matters that could be certified by a qualified 

professional rather than a set of hard and fast requirements required by 10 

the plan? 

 

MS SIMPSON:   I still have the same concern that in order for them to be able 

to be certified against they need to be written in a certain manner.  So 

whether it is “could” or “should” the fundamental problem is still there. 15 

 

MS VISKOVIC:   Thank you, sir, no further questions. 

 

SJH:   Thank you.  Ms Huria? 

 20 

MS HURIA:   No, thank you, sir. 

 

SJH:   Mr Neill?  Mr Daysh? 

 

MR DAYSH:   Just a query I had along the way in your evidence, page 11, you 25 

are talking about classes 6.3 to 6.8 in the AST and when I went to 

Mr Blair’s version of the AST I could not find those and whether they 

have been deleted but - - - 

 

MS SIMPSON:   My recollection is that classes 6.3 and 6.4 have been deleted 30 

and it now refers to 6.1 and then to 6.5 to 6.8. 

 

MR DAYSH:   All right, so that is the 4.1 (ph 2.48) they have been deleted, all 

right, thank you.   

 35 

 And look, in terms of the overlay for the port that has been discussed, 

we had that plan that came up on the screen and I think it was showing 

the port area and the recovery plan area. 

 

MS VISKOVIC:   Attachment D to Mr Blair’s evidence-in-chief? 40 

 

MR DAYSH:   Could we bring that up again.  Okay, so I am really looking at 

your last couple of paragraphs of your evidence, Ms Simpson, you are 

talking about QRA being required and to be done comprehensively 

done right.  Would the QRA cover all of the blue and all of the red and 45 

all of the purple or parts or where would you, in terms of port facilities 
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knowledge what spatial extent do you think the QRA would need to 

cover to do a proper “do it once do it right” sort of job? 

 

MS SIMPSON:   So the output of the QRA will be the risk contours.  I cannot 

predict at this point how far out they will extend but, yes, I cannot 5 

predict that. 

 

MR DAYSH:   They could hypothetically cover parts of all those coloured 

areas? 

 10 

MS SIMPSON:   Certainly not the entire extent of any of those coloured areas 

but I would expect that they will cover an area of, for example, 

something of the order of 100 metres or so around the bulk liquid 

storage facility, which you cannot actually see because it is covered by 

the blue. 15 

 

MR DAYSH:   But you would think one QRA coming up with one line that 

covered the whole area that was relevant instead of doing in two stages 

or anything it just does not - - - 

 20 

MS SIMPSON:   Yes, I think so and effectively that bulk liquid storage area 

can be treated as a single facility, and I believe that is what is proposed, 

and it will come up with a set of contours which represent the different 

risk levels, and then there will need to be a decision made as to which 

of those risk contours is the one that, you know, they should apply to. 25 

 

  [5.05 pm] 

 

MR DAYSH:   And could you just for my information, give me a rough 

indication of where the bulk storage facility is, whether you can - - -  30 

 

MS SIMPSON:   Can I show you? 

 

MR DAYSH:   Yes. 

 35 

MS APPLEYARD:   Have we got the hardcopy somewhere where we can 

(INDISTINCT 0.33), might be the - - -  

 

SJH:   Well, perhaps better still, could you provide us with an overhead aerial 

photograph tomorrow of this area please? 40 

 

MS SIMPSON:   I think that might be the most helpful because I will only be - 

- -  

 

SJH:   Yes, because that then would be accurate. 45 
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MS SIMPSON:   Yes. 

 

MR DAYSH:   Yes, I think it would be helpful, yes. 

 

MS SIMPSON:   Yes. 5 

 

SJH:   That is all right, thank you. 

 

MR DAYSH:   Thank you very much, yes. 

 10 

SJH:   Ms Simpson, I am not sure if you can answer this, but we heard it in 

earlier chapters and I cannot remember, how long has this bulk fuel 

tank farm been here? 

 

MS SIMPSON:   I am sorry I cannot answer that question. 15 

 

SJH:   Okay, thank you. 

 

MS SIMPSON:   Yes. 

 20 

SJH:   Anything arising, Ms Viskovic? 

 

MS VISKOVIC:   No, sir. 

 

SJH:   Anything arising or re-examination? 25 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Thank you, Ms Simpson, you are free to go. 

 30 

<THE WITNESS WITHDREW [5.06 pm] 
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<ANDREW MARK PURVES, affirmed [5.06 pm] 
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<EXAMINATION BY MS APPLEYARD [5.06 pm] 

 

MS APPLEYARD:   You confirm that your full name is Andrew Mark Purves? 

 

MR PURVES:   Yes. 5 

 

MS APPLEYARD:   You are a planning consultant on your own account? 

 

MR PURVES:   Yes. 

 10 

MS APPLEYARD:   You have provided to the Panel a statement of evidence 

dated 30 September and a statement of rebuttal dated 6 October? 

 

MR PURVES:   That is correct. 

 15 

MS APPLEYARD:   Do you confirm that those two documents are true and 

correct to the best of your knowledge? 

 

MR PURVES:   That is correct. 

 20 

MS APPLEYARD:   I am just wondering if we could bring up the map we just 

had because the two questions that were ask Mr Purves can certainly in 

general sense assist – are you able to give us a general idea of where 

the fuel facilities are located? 

 25 

MR PURVES:   The focus of the industrial activities is where the ship is, is the 

oil berth, and so the majority of the facilities are near that oil berth on 

that side of Naval Point, however, there are some tanks by the cliff, 

under the cliff, although they I think have been relocated away because 

of issues with one of them, in terms of cliff collapse, but in general 30 

terms they are along that side near the oil berth where that ship is, 

which is an oil tanker I would say.  And the facilities have been there 

like for many decades. 

 

 I could not say when, but it is - - -  35 

 

SJH:   Probably before our time, even mine. 

 

MR PURVES:   Well before your time I think too. 

 40 

MS APPLEYARD:   You are a Lyttelton resident, are you not Mr Purves? 

 

MR PURVES:   No, but I have been there for many years – visited it. 

 

MS APPLEYARD:   Okay.  You have a highlights package? 45 
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MR PURVES:   Yes. 

 

MS APPLEYARD:   Thank you. 

 

MR PURVES:   My evidence cover three topics, firstly the degree of 5 

redundancy, proposal trial provisions because of duplication with other 

legislation – and I am not going to say anything more about that, other 

than irrespective of the rules issue I still believe that policies could be 

tightened up considerably around it. 

 10 

 Secondly, I address the issue of residual risk in the objectives and 

policies, and thirdly and finally how a proposal trial should address 

reverse sensitivity effects on hazardous facilities, including the bulk 

fuel storage facilities. 

 15 

 So I will go straight to the last topic, with respect to the issue of reverse 

sensitivity and the issue of interim overlays proposed by oil companies 

and Liquigas, we have agreed that expert conferencing that the proper 

approach to implementing overlays is a complicated risk for 

quantitative risk assessment to be completed. 20 

 

 I agree and consider that interim overlays are not necessary given the 

remote risk of new sensitive activities causing constraints on these 

facilities and a plan change process with full consultation should be 

undertaken after completion of the QRAs. 25 

 

 If however the Panel is minded to impose interim overlays I would 

consider it would be more appropriate for sensitive activities to be 

discretionary or restricted discretionary activities rather than non-

complying given the conservative nature of the interim overlays and the 30 

remote risk of any substantive development likely to constrain the bulk 

fuel supply depots. 

 

  [5.10 pm] 

 35 

 Furthermore in the case of Naval Point, non-complying status would in 

my view make it more difficult to secure a consent for a cruise berth.  

Whether non-complying status is appropriate at Naval Point should 

only be decided in my opinion after careful assessment of the results of 

a QRA.   40 

 

 The oil companies have now abandoned the introduction of site 

emergency plans in building design standards.  I agree with that. 

 

 Irrespective of whether interim overlays are introduced, I am concerned 45 

that the objectives and policies are not sufficiently targeted to the issue 
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at hand.  A reverse sensitivity effect on a hazardous facility is different 

to the more common consideration of reverse sensitivity related to 

amenity effects as Ms Simpson notes that the community rarely 

complain about the presence of hazardous facilities and people are 

often unaware of the potential risks. 5 

 

 Therefore the objective in policy in my view should be concerned with 

avoiding exposure of sensitive activities to unacceptable risk which in 

turn could result in reverse sensitivity effects on the facility involved.  I 

recommended wording to that effect.  If there are other amenity related 10 

effects that have been established from the evidence then I assume 

these would be addressed in the zone related chapters of the Plan.  

Thank you. 

 

SJH:   Thank you. 15 

 

MS APPLEYARD:   And just one final matter, there was a question this 

morning about whether QRA is up to the process that has been 

signalled by the Panel in the Recovery Plan process.  Are you able to 

give the Panel an update of your understanding at least of where that 20 

process is up to? 

 

MR PURVES:   Yes, I can, the first meeting with the Council was this morning 

to start to set the scoping of the QRA.  We were told that the Council is 

seeking an extension on that six month period and that was written to 25 

the Minister, that is what we were told this morning but I know nothing 

further than that. 

 

MS APPLEYARD:   And were there representatives of the oil companies at 

that meeting? 30 

 

MR PURVES:   Mr la Marquand was there this morning and he will be giving 

evidence tomorrow on the topic.  

 

MS APPLEYARD:   Thank you.  If you could answer any questions. 35 

 

SJH:   Thank you.  Ms Viskovic. 

 

<CROSS EXAMINATION BY MS VISKOVIC [5.12 pm] 

 40 

MS VISKOVIC:   Thank you, good afternoon Mr Purves.  I have only got a 

couple of questions for you also and these relate to the transport of 

hazardous substances which you discuss at paragraphs 32 to 35 of your 

evidence. 

 45 
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 Now you will be aware that the Council has a function to manage 

effects in relation to the transport of hazardous substances in 

accordance with section 31.1.B2 of the RMA? 

 

MR PURVES:   That is correct. 5 

 

MS VISKOVIC:   And in managing effects relating to the use, storage and 

transport of hazardous substances, the sensitivity of the receiving 

environment in particular in relation to transport, I suppose the 

sensitivity of a transport route may be of particular relevance to the 10 

Council? 

 

MR PURVES:   That is correct, as part of their functions, yes. 

 

MS VISKOVIC:   And do you agree that a resource consent might include 15 

conditions that would require transport operators delivering hazardous 

substances to a site to enter into a contract with the trucking operator 

that could impose restrictions on matters such as say, delivery times to 

avoid peak traffic periods, or to avoid driving past particular sensitive 

activities, for example sensitive ecological sites or schools? 20 

 

MR PURVES:   I think it is possible.  I think the enforceability of such 

conditions would be very difficult, particularly over time. 

 

MS VISKOVIC:   Thank you.  No further questions. 25 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No thank you sir. 

 30 

MR NEILL:   No thank you sir. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Yes, I have a question about your comment about the policies 35 

could do with some more work.  We have heard, have you been sitting 

through the hearing today? 

 

MR PURVES:   Not this morning, no, I have not. 

 40 

MR DAYSH:   So I think some of the other planners have agreed that there is 

still work to do to really bring together an appropriate document.  But 

just following on from that comment from you, I have been looking at 

this mediation report on hazardous substances dated 25 September, 

which Commissioner John Mills mediated. 45 
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MR PURVES:   Yes. 

 

MR DAYSH:   Do you have that available or could a copy be provided to you? 

 

MR PURVES:   I have not seen it but I attended the mediation on that day. 5 

 

  [5.15 pm] 

 

MR DAYSH:   You have not seen the mediation report? 

 10 

MR PURVES:   No, I have not, I was away that following week, but no, I have 

not seen it. 

 

SJH:   Can we have that.   

 15 

MR DAYSH:   Does anyone have a copy we can put to the witness? 

 

SJH:   Well it is in front of him. 

 

MR DAYSH:   Sorry, yes, all right.  So this covered a number of matters, and I 20 

want to ask you a specific question and then a more general question.  

You had an action on you under session one where you were talking 

about the duplication and the policies that Andrew Purves representing 

the Lyttelton Port Company would draft a policy for the Hazardous 

Substance section 12.1, presented to Scott Blair, so has that been 25 

completed? 

 

MR PURVES:   Yes, I did that that night, after mediation I sent that to 

Mr Blair.   

 30 

MR DAYSH:   And have any of your suggestions appeared in Mr Blair’s 

attachment A where there is a red line in the policy? 

 

MR PURVES:   No, the short answer is no, there has been no response to my 

evidence.  But there are changes and I do not know whether he, as a 35 

consequence what I sent through anything was adopted, but it was 

certainly not explained in his rebuttal, and it looks like an amalgam of a 

number of people’s possible evidence, but I am certainly not referred to 

in the rebuttal at all. 

 40 

MR DAYSH:   I think you are referred to but not in that particular matter. 

 

MR PURVES:   No, not in that, sorry, I mean in those cases. 

 

MR DAYSH:   And as a participant in that mediation, there were lots of actions 45 

on lots of people, and this is a more general question, you know really 
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looking to close a loop on a number of aspects to assist us as a Panel, 

are you aware if there has been any summary document of those 

actions and where things have got to and pulled together by anyone? 

 

MR PURVES:   I have not received any correspondence to that effect, no. 5 

 

MR DAYSH:   Okay.  Thank you. 

 

MR PURVES:   Thank you. 

 10 

SJH:   So at the QRA meeting this morning, no timelines were sent, they just 

announced they had asked for an extension? 

 

MR PURVES:   Yes, that is correct.  But to be fair, they were cracking on with 

it, there is another meeting in two weeks and they are scoping - - - 15 

 

SJH:   So there were some sorts of timelines set? 

 

MR PURVES:   Absolutely. 

 20 

SJH:   Okay, that is all right.   

 

MR PURVES:   Yes.   

 

SJH:   From our experience I was just concerned that that might not occur.  All 25 

right, thank you.  Ms Viskovic anything arising from the Panel’s 

questions? 

 

MS VISKOVIC:   No, sir, thank you. 

 30 

SJH:   Ms Appleyard, any re-examination? 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Thank you Mr Purves, you may stand down. 35 

 

<THE WITNESS WITHDREW [5.17 pm] 

 

SJH:   Thank you, we will adjourn until 9.45 tomorrow morning.  Thank you. 

 40 

MATTER ADJOURNED AT 5.17 PM UNTIL 

WEDNESDAY, 14 OCTOBER 2015 

 

 


