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DAY 2 – 14 OCTOBER 2015 

 

  [9.49 am] 

 

SJH:   Thank you.  Yes, Ms Appleyard. 5 

 

MS APPLEYARD:   Thank you, I have lodged some opening submissions, I 

was not going to take you through those, I was just going to make a 

couple of points about really what is in dispute which is a really 

narrow. 10 

 

  [9.50 am] 

 

SJH:   This in addition to the points you made last night? 

 15 

MS APPLEYARD:   That was LPC, I did not do CIAL. 

 

SJH:   So this is for the Airport? 

 

MS APPLEYARD:   This is the Airport, sorry, yes. 20 

 

 Really, it is just this issue of the storage of aviation fuel and all the 

Airport is seeking is a rollover of the provisions that are in the existing 

plan that have been in there for some time now that were concluded as 

a result of a reference on the last review of the plan before the 25 

Environment Court.  So it really is just a rollover of the existing 

situation and - - - 

 

SJH:   Look, just simply because I do not find much of this simple as proposed 

to be blunt.  What limitation would it impose on you? 30 

 

MS APPLEYARD:   What limitation - - - 

 

SJH:   What reduction would it be or what resource consents would you need? 

 35 

MS APPLEYARD:   Well, I can get my witnesses to refer to that. 

 

SJH:   All right.  No, that is all right if they can - - - 

 

MS APPLEYARD:   Actually if I can be just clear on that, the tables are not 40 

particularly clear and we are having a look at it.  It looks like a lot of 

consents would be required if we are in class 1 and one of my witnesses 

can deal with that.  

 

SJH:   All right. 45 
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MS APPLEYARD:   But just looking at it on the face of it, given the amount 

that is stored there it looks like quite a number of consents would be 

required and there are obviously individual installations so it is not like 

there is just one bulk facility of 5 million litres.  So the question we 

have got is what is the mischief?  We have been in the situation for 5 

some period of time, there has never been an issue, we have never 

applied for any consents, we do not have to apply for any consents 

because we are designated in any event.   

 

 So the only time this rule would actually kick in would be if the 10 

designation was ever not there but the airport continued to operate.  

And we have run the whole case throughout the whole district plan 

process on the basis that the underlying rules should reflect what is 

allowed by the designation.  So if you look at it in that way the rule we 

are proposing is actually a proffered limit because the designation does 15 

not oppose any limit on the amount of aviation fuel that can be stored.  

So the rule that was put in last time round was really actually 

effectively a proffered limitation and all we are trying to do is seek to 

have that rolled over. 

 20 

 Just in terms of the designation as a whole, we went through a very 

complex process to get the underlying rules in the Special Purpose 

Airport zone lined up with the designation in the plan change 84. 

 

SJH:   And those designations been confirmed. 25 

 

MS APPLEYARD:   Yes. 

 

SJH:   And my understanding is there have been no appeals lodged? 

 30 

MS APPLEYARD:   No appeals.  So the designation is confirmed and the 

Special Purpose Airport zone rules are all now beyond appeal and are 

operative.  And this one is actually an outlier because it sat in the 

hazardous substances chapter as an exemption which applied to the 

Special Purpose Airport zone and perhaps in hindsight we could have 35 

picked it up and dealt with it as part of the Special Purpose Airport 

zone hearing but we did not. 

 

 But given that it is an exemption that applies to that zone effectively it 

runs counter to the whole process of plan change 84 which was to get 40 

these underlying rules lined up with the designation.  So to have a limit 

which is miles below what actually happens out there and what would 

be allowed by the designation would just be nonsensical effectively, in 

our submission, and we cannot see the mischief that it is intended to 

deal with given its existing situation and unless the designation is ever 45 
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uplifted we will not be ever making an application under these rules.  

So that is the short - - - 

 

SJH:   To some extent it is an academic exercise. 

 5 

MS APPLEYARD:   Well, it is except that if the designation were ever lifted.  

The whole philosophy of the Special Purpose Airport zone was for that 

whole hearing to get a set of rules that reflected an operating airport 

and at these levels we would not be reflecting an operating airport with 

storage of aviation fuel. 10 

 

SJH:   Okay. 

 

MS APPLEYARD:   Just probably one other point on that, there probably is a 

little bit of a technical argument that the facilities are owned by the oil 15 

company so there might be an argument as to whether the designation 

would actually apply to them.  There is a bit of case law around leased 

premises and whether third parties can get the benefit of the 

designation which is in favour of the airport.  So that might be another 

reason why a resource consent would be required if the City Council 20 

took that argument and indicated, “Well, the facilities are owned by the 

oil companies therefore they are not the requiring authority, they do not 

get the benefit of the designation so the rules apply to them”.  That has 

never been tested but it is a potential argument. 

 25 

SJH:   All right, thank you. 

 

MS APPLEYARD:   Thank you, so the first witness is a Christchurch 

International Airport employee, the purpose of his evidence is just to 

explain what is there at the moment and what the airport sees in terms 30 

of growth and what might be there in the lifetime of this plan.  Sorry, I 

should have just indicated, so the first witness is Brodie Akacich who is 

the second on your list. 

 

SJH:   Yes, thank you. 35 



 Page 174 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

<BRODIE ANTON AKACICH, sworn [9.55 am] 
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MS APPLEYARD:   Mr Akacich is just going to produce two diagrams to 

assist with his highlights so I will hand those to the - - - 

 

SJH:   Thank you. 

 5 

<EXAMINATION BY MS APPLEYARD [9.56 am] 

 

MS APPLEYARD:   Just while they are being handed out, do you confirm that 

your full name is Brodie Anton Akacich? 

 10 

MR AKACICH:   Yes. 

 

MS APPLEYARD:   And you are the environment manager at Christchurch 

International Airport Limited? 

 15 

MR AKACICH:   I am. 

 

MS APPLEYARD:   And you are providing this evidence on behalf of 

Christchurch International Airport as its employee but not in an expert 

witness capacity? 20 

 

MR AKACICH:   I am. 

 

MS APPLEYARD:   Do you confirm that your statement of evidence dated 

30 September 2015 is true and correct to the best of your knowledge? 25 

 

MR AKACICH:   I do. 

 

MS APPLEYARD:   Thank you.  Now, you have a highlights package, you are 

going to refer to the two documents I have just handed out in order to 30 

do that.  So when you get to that point if you would just stop and we 

will ask you to explain what it is you have handed out. 

 

MR AKACICH:   Sure. 

 35 

SJH:   And produce it. 

 

MR AKACICH:   Good morning, I am the environment manager at 

Christchurch International Airport Limited.  I am authorised by CIAL 

to give this evidence.   40 

 

 In my evidence I explain storage use and transportation of aviation 

fuels, that is jet A-1 fuel and aviation gasoline in the Special Purpose 

Airport zone.  Large volumes of fuel are needed at the airport so that 

airport operations can run efficiently and effectively.  An adequate 45 

supply of fuel at the airport is needed to ensure that aircraft can be 
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refuelled efficiently prior to departure 24 hours a day seven days a 

week. 

 

 An adequate supply of fuel is necessary to ensure that any disruption in 

supply can be managed in a way that does not disrupt the operation of 5 

the airport.  This means that several days’ worth of supply but be 

maintained at all times to allow the airport to continue to operate even 

if the supply of fuel at a refinery or into Christchurch is disrupted.  

Without this contingency in place operations would be constrained to 

short haul domestic activity subject to the availability of fuel elsewhere 10 

in New Zealand. 

 

 CIAL forecasting of passenger numbers is expected to increase to 

approximately 8 and a half million passengers by financial year 2026.  

Subsequently this will increase aircraft movements from approximately 15 

35,000 as they are today to approximately 42 and a half thousand 

departures by 2026.  To cater for this growth sufficient headroom over 

the life of the plan is needed to allow for the volumes of fuel stored at 

the airport to increase in lines with the needs of aircraft operators.   

 20 

 Using CIAL aircraft movement forecasting and a modelling calculator 

provided by Airbiz I have produced a graph that is illustrating the likely 

future fuel storage requirements based on five days’ supply 

requirements over the life of the plan.  I refer you to the graph that I 

have provided, with the red line I have put in our forecasting of aircraft 25 

departures.  As you will see it increases over time and the blue line 

reflects the amount of fuel required to service those aircraft. 

 

SJH:   You produce that document? 

 30 

MR AKACICH:   I have produced that document. 

 

SJH:   Exhibit 5. 

 

EXHIBIT #5 – GRAPH OF FUTURE FUEL STORAGE 35 

REQUIREMENTS 

 

MR AKACICH:   In financial year 20 you will see there is a significant spike 

that then becomes a linear correlation.  That is purely related to a 

forecast increase in wide body aircraft, namely 787, A320 and 40 

potentially A380 aircraft movements. 

 

 As explained in my evidence there is approximately 3 million litres of 

aviation fuel stored at the airport at any one time.  This equates to about 

three to five days’ supply of fuel for aircraft that use the airport.  This 45 

fuel is stored and used by CIAL’s tenants as outlined in my evidence.  
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That fuel is stored in tanks that range from 1 and a half million litres in 

capacity to smaller quantities around 15,000 litres or below.   

 

  [10.00 am] 

 5 

 All of the large scale fuel storage facilities are located at the jointly 

owned storage facility, the JOSF, as explained in my evidence.  Smaller 

quantities are held to service smaller operators such as the Canterbury 

Aero Club, Garden City Helicopters, Christchurch Helicopters and the 

Pratt and Whitney Engine Centre. 10 

 

 With reference to the aerial photo I have attempted to illustrate the 

locations of these aviation fuel storages on our estate.  The volumes are 

listed in our evidence.  So I refer you to the aerial photo. 

 15 

SJH:   Exhibit 6. 

 

EXHIBIT #6 – AERIAL PHOTOGRAPH 

 

MR AKACICH:   From there you will see I have listed the main storages of 20 

aviation fuel at the airport and their distributions throughout the airport.  

In particular a reference I refer you to area 1 which is the JOSF.  There 

you will see that is basically the facility where all, I guess, the 

commercial aircraft operators get their fuel supply from.  The 

occupants there are Z Energy, Mobil Exxon and BP.  In that inset you 25 

will note there are red crosses on some of those tanks, that is to 

represent older tanks that have either been demolished or 

decommissioned, they were originally installed in about the 1970s. 

 

 Bulk fuel storages inevitably present a high environmental, health and 30 

safety risk.  The decision as to location of these facilities at an airport is 

not taken lightly as there is a significant level of mitigation carried out 

in order to minimise the risk associated with these facilities.  CIAL 

complies with its obligations under the HSNO Act and under regional 

planning regimes, as explained in my evidence and also by 35 

Ms Ambury, which addresses the bulk of relevant environment, health 

and safety concerns.   

 

 As I explain in my evidence CIAL undertakes master planning to plan 

effective and efficient use of land at the Special Purpose Airport zone.  40 

As part of that planning precincts are identified so that complementary 

land uses are grouped together.  Bulk fuel storages at the airport are 

grouped in the same area as maintenance facilities to avoid any reverse 

sensitivity.  It is not possible nor feasible for any new sensitive 

activities to establish themselves near the JOSF facilities.  I am happy 45 

to answer any questions from the Panel. 
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SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 5 

SJH:   Mr Neill? 

 

MR NEILL:   No questions. 

 

SJH:   Mr Daysh?  Thank you. 10 

 

MR AKACICH:   Thank you. 

 

<THE WITNESS WITHDREW [10.02 am] 

 15 

MS APPLEYARD:   The next witness is Fiona Ambury. 
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<FIONA ANNE AMBURY, sworn [10.03 am] 



 Page 180 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

<EXAMINATION BY MS APPLEYARD [10.03 am] 

 

MS APPLEYARD:   Do you confirm that your full name is Fiona Anne 

Ambury? 

 5 

MS AMBURY:   Yes. 

 

MS APPLEYARD:   You work as an independent consulting engineer 

specialising in storm water design and environmental management? 

 10 

MS AMBURY:   I do. 

 

MS APPLEYARD:   You have provided to the Panel a statement of evidence 

dated 30 September 2015? 

 15 

MS AMBURY:   Yes, that is correct. 

 

MS APPLEYARD:   Do you confirm that is true and correct to the best of your 

knowledge? 

 20 

MS AMBURY:   It is. 

 

MS APPLEYARD:   You also participated in the expert conferencing with 

Mr Schaffoener, I think yours was by email, wasn’t it? 

 25 

MS AMBURY:   That is correct. 

 

MS APPLEYARD:   In respect of the airport? 

 

MS AMBURY:   That is correct. 30 

 

MS APPLEYARD:   And you confirm that the outcome of that is true and 

correct to the best of your knowledge? 

 

MS AMBURY:   I do. 35 

 

MS APPLEYARD:   Thank you.   

 

MS AMBURY:   My expertise relates to assessing the actual and potential 

effects on the environment being mainly soil and water from the 40 

storage and use of hazardous substances and designing suitable storm 

water systems to manage the risks to the environment. 

 

 The aim of my evidence is to outline the Regional Council regulations 

with respect to the storage and use of hazardous substances.  The land 45 

use rule primarily references compliance with HSNO.  For facilities 
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located in a Community Drinking Water Protection zone consent is 

required if they cannot be located under cover and in an area where 

they are going to contain a spill, but most facilities at the airport are 

expected to meet the permitted activity conditions under the regional 

rule if this site is compliant with HSNO.   5 

 

 However the storm water rule requires a discharge consent for all new 

sites at the airport.  All storm water at the airport discharges to land via 

soak pits within a tenancy or CIAL operational area boundary, there is 

no reticulated storm water. 10 

 

  [10.05 am] 

 

 Any site storing or using hazardous substances needs to have adequate 

mitigation measures in place to protect the environment from 15 

contaminants entering a soak pit.  The airport holds three key global 

storm water consents which allow for future developments.  This 

includes unlimited development within the airside boundary, that is the 

airside boundary security fence, and up to 100 hectares of new 

development for landside areas which is land outside the airside 20 

boundary fence but within the Special Purpose Airport zone. 

 

 These consents allow for storage and use of aviation fuel of any 

volume, so there is no upper limit to the volume being stored, so long 

as the storm water system meets the consent conditions.  So for sites 25 

that store aviation fuel they include spill containment, oil separators to 

treat storm water runoff from the areas and shutoff valves.  So in my 

opinion the potential effects from storm water are well regulated under 

the regional plan and the current consents held by the Airport 

Company.   30 

 

 I made a quick comment in my evidence regarding the volume limits in 

group 2 which the airport falls under at the moment.  I consider them to 

be unrealistically low for an airport.  I think the limiting one was just 

over 2 and a half thousand litres.  They are an organisation that is used 35 

to managing hazardous substances, they employ specialist staff to keep 

an eye on the environment, such as Mr Akacich as an environmental 

manager. They audit their tenancies and they audit their own operations 

and they have independent auditors.  I am one of those who come in 

and check areas for compliance with conditions.  So they are not an 40 

area that would be sensitive to the use of hazardous substances, it is 

part of their business operations. 

 

SJH:   Thank you. 

 45 
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MS APPLEYARD:   Just actually an additional question, picking up on a 

question asked by Commissioner Neill, we heard some evidence from 

Mr Blair that the City Council are prepared to move the airport into 

group 1, do you know what the threshold level would be there? 

 5 

MS AMBURY:   I don’t think I have printed that, if I looked at the table I 

would be able to work it out.  It is still very low, I think the volumes 

are still particularly low and the airport just deals in such large 

volumes, what we do not want is to trigger consent requirements every 

time they put any more small facilities onsite. 10 

 

MS APPLEYARD:   Thank you. 

 

SJH:   So if we brought the table up you would be able to tell us? 

 15 

MS AMBURY:   Yes. 

 

SJH:   Can we bring up the AST table? 

 

MS APPLEYARD:   I think Mr Randal has a hard copy there which might help 20 

the witness. 

 

MS AMBURY:   So it is the flammable liquids that have the lowest volumes 

that trigger a consent.  So to be permitted under group 2 at the moment 

it is 6 tonnes and that would go to 20 tonnes.  So the density of aviation 25 

fuel is less than 1 and so the volume will be greater than 20,000 litres.  

Just a minute, I think that is how it works.   

 

MS APPLEYARD:   And just perhaps so you could explain - - - 

 30 

MS AMBURY:   Sorry, 6 tonnes, I was looking at the wrong part of the table.  

It is 3.1A is the subclass for one of the aviation fuels so it will be 

maybe 6 and a half to 7 thousand litres that would trigger a consent so 

still less than, like small facilities are often 10,000 litres.  Larger 

facilities are getting into the 20s and 30s so a lot of facilities would still 35 

be triggering a consent even in that volume threshold but you would 

need to speak to the airport about it. 

 

MS APPLEYARD:   So all of the airport facilities would trigger obviously? 

 40 

MS AMBURY:   I would imagine so, most of the tanks I deal in when we get 

new ones for consenting are 10,000 litres or greater.   

 

MS APPLEYARD:   Thank you.   

 45 

SJH:   Ms Huria? 
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MS HURIA:   No, thank you, sir. 

 

SJH:   Mr Neill? 

 5 

MR NEILL:   Yes, thank you, sir.  Ms Ambury, do I take it from your evidence 

that you are saying there are sufficient regulations within the 

Environment Canterbury rules to provide all that is necessary and to be 

honest you should be outside anything that the City wishes to impose? 

 10 

MS AMBURY:   Well, I suppose the regional rules look at air and water and 

my main work is involved in protecting water so I think the regional 

rules do a very good job at protecting the sensitivity of the aquifer 

beneath the Airport Company.  Does that answer your question? 

 15 

  [10.10 am] 

 

MR NEILL:   Yes, well you have a special designation and as a result of that 

special designation are you caught by these rules or not caught by these 

rules if they were implemented? 20 

 

MS AMBURY:   You would have to put that to the planner Mr Clease, I am 

not familiar enough with the designation sorry. 

 

MR NEILL:   Okay, well just again coming back to your evidence, number 22, 25 

you set out quite clearly the requirements that you have to the 

Canterbury Regional Council, ECan, and in your last paragraph or 

second last paragraph you basically say that the HSNO Act and the 

requirements of Canterbury Regional Council are sufficient to impose 

requirements on yourselves to meet all of the environmental issues that 30 

are relevant.   

 

MS AMBURY:   With regards to soil and water? 

 

MR NEILL:   With regards to soil and water. 35 

 

MS AMBURY:  Yes, so Environment Canterbury do not look at explosive 

issues but HSNO does.  So my expertise is to do with protecting the 

environment with respect to soil and water. 

 40 

MR NEILL:   Yes, and you are satisfied that their requirements are sufficient in 

that regard? 

 

MS AMBURY:   Absolutely, yes. 

 45 

MR NEILL:   Okay thank you. 
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SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes Ms Ambury, just following on from those questions, I am 

from Hawkes Bay and the Hastings District Plan has recently 5 

implemented a District Plan regime for HSNO similar to what the 

Crown is seeking here with essentially no AST, letting HSNO cover the 

health and safety and environmental effects, but they have identified a 

sensitive area, being their unconfined aquifer, which is in many ways 

similar to what we have here in Canterbury, so is your evidence that if 10 

the Crown’s proposal was accepted by the Panel, because of the 

coverage of the Canterbury Regional rules around soil and storm water 

and all those rules and controls, the District Plan would need to deal 

with an unconfined aquifer as a sensitive area that would be a 

duplication? 15 

 

MS AMBURY:   It would actually be a duplication.  The Regional Council is 

very rigorous and the requirements you need to get consents is very 

rigorous, in fact the landslide consent went through an Environment 

Court hearing and it was very well thought through.  It is a very 20 

rigorous process to get any discharge consent over an unconfined 

aquifer, particularly for a site with storage (INDISTINCT 2.49) fuel. 

 

MR DAYSH:   Thank you. 

 25 

SJH:   Anything arising from the Panel or re-examination? 

 

MS APPLEYARD:   No sir. 

 

SJH:   Thank you Ms Ambury you may stand down and you are released. 30 

 

<THE WITNESS WITHDREW [10.13 am] 

 

SJH:   Yes, thank you Ms Appleyard? 

 35 

MS APPLEYARD:   I’ve got a problem, my next witness has not arrived.  He 

sat here all day yesterday so I am not sure what has happened.  We 

have just made a call to the office and he has left to come here so 

something has happened in the middle. 

 40 

SJH:   I think Mr Boswell might be able to assist you. 

 

MR BOSWELL:   Sorry, yes, he has left, he should be a matter of a minute or 

two away. 

 45 
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MS APPLEYARD:   So that may be my fault, because he was moved around 

the batting order from the timetable he would have seen yesterday, so I 

am sorry about that, if that message hasn’t got through to him. 

 

SJH:   All right well we will go onto Rockgas please Ms Dixon if you want to 5 

do your brief opening and then call your witness please. 

 

MS DIXON:   Yes sir.  Sir before I call Mr Daly I have some very brief legal 

submissions, mainly to address a couple of points that came out of 

cross examination yesterday which do relate to matters that I have 10 

raised in my legal submissions anyway. 

 

 So sir, as the Panel is well aware, Rockgas has really one simple issue.  

I am assuming you have copies of my legal submissions but if not we 

have some extras sir. 15 

 

SJH:   Thank you.  Carry on. 

 

MS DIXON:  As well as those legal submissions sir, you should also have, I 

provided some copies of a document I refer to in those legal 20 

submissions which was also referenced in Mr Schaffoener’s evidence 

yesterday and I think Dr Dawson’s evidence also refers to it and that is 

the report to the Minister of the Environment on the monitoring – the 

effectiveness of the Hazardous Substances and New Organisms Act 

1996, and I refer to it in my submissions and for that reason I have 25 

provided you with a copy in case you do not otherwise have it.  Though 

as I say it has been referred to already in evidence. 

 

 So sir the issue as far as Rockgas is concerned is the provision for LPG 

at commercial activities within residential zones in Christchurch.   30 

 

  [10.15 am] 

 

 So it is quite a limited issue but also quite a significant one from a 

practical point of view and I start the discussion of that at paragraph 7 35 

in my legal submissions. 

 

 The first point I want to take you to however though is this question 

which has arisen, it came out of cross-examination and also from the 

Panel’s questions yesterday over the number of resource consents that 40 

are likely to be required as a result of this change in the threshold 

within residential zones.  And the point that I have made at paragraph 8 

is that there is likely to be a number of new resource consents required, 

in fact I think I described them as a proliferation.   

 45 
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 Council has effectively said that that will not be the case.  We had two 

responses yesterday in cross-examination.  Mr Schaffoener said that it 

will not be a problem and he referred to other districts where similar 

sorts of provisions have been put in place and said not many consents 

have in fact been required in the circumstance.  Mr Blair later on 5 

simply said also it will not be a problem and I think what he was saying 

was that the situation simply will not arise. 

 

 I think it is worth spending just a moment or two on that.  So dealing 

first of all with Mr Schaffoener’s response in terms of the district 10 

comparison that he referred to though he has not actually done any 

analysis of that so far as I can see.  It seems to me that if he is going to 

assume that because other districts with similar provisions, and by that 

I presumed that what he was referring to was a similar threshold, ie 

200 kilograms being the permitted activity threshold within a 15 

residential area, it is important to also ask what other zoning provisions 

might be in place.  It is not just a question of the threshold that applies 

to the particular hazardous substance which in this case is LPG. 

 

 And the reason why I say that it will depend what other zoning 20 

provisions might be in place, is that it depends how the particular 

district plan has zoned the business activities within the residential zone 

that we are concerned about.  I accept that if they have been zoned 

commercial rather than residential, even though they are obviously 

operating within the residential zone, then the logic of what he is 25 

saying probably follows. 

 

 But we would need to know that in order to assume that in fact there 

will not be a need for resource consents, because otherwise obviously 

these business activities are out of zone as far as the zoning provisions 30 

are concerned and they are going to breach the threshold for the zone.   

 

 I think the other factor that might be worth thinking about in terms of 

simply looking at other districts and saying this situation does not arise, 

is also a question of whether or not the threshold within the districts 35 

that he was alluding to is a changing threshold.  In this situation we 

have a change.  It has been 300, the proposal is, in the notified version 

of the plan that it will go to 100, the kind of compromise proposal from 

Council is that it go to 200.   

 40 

 So clearly anybody who currently operates a business with 300, relying 

on being able to have 300 kilograms as a permitted threshold on their 

premises, may have some sort of existing use rights in the interim but is 

ultimately going to have to apply for a resource consent.  And that of 

course is not to take into account new activities that come under 45 

residential zones.   
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 And this is just a snapshot in time, clearly there will be new 

laundrettes, new cafes and we would want those activities to exist in 

the residential zones because in part they provide the quality of life in 

those zones because they enable people to go about their daily activities 5 

without getting in their cars and crossing half of Christchurch.  So we 

want those sorts of activities in the zones and they need to be provided 

for.  In future they are going to require resource consents. 

 

 Finally on this sir, there is a useful figure in Dr Dawson’s evidence that 10 

may help the Panel.  At paragraph 8.16 footnote 29, he talks about 200 

plus being the sort of quantity that is stored on site for these 

commercial premises within residential areas and he arrives at that 

figure by looking at effectively four times 45 kilogram cylinders and 

then the logical thing would also be that there would be a couple of 15 

nine kilogram ones on site, which he also discusses in his evidence, 

which would take you over the 200 and therefore you are at a point 

where as he said, there are unlikely to be 200 plus of those sorts of 

premises, that under the new framework would require resource 

consent. 20 

 

  [10.20 am] 

 

 That is all on that point sir, the second point I wanted to make which 

also came out of cross-examination yesterday was the question of this 25 

relationship between thresholds and risk, which I have not addressed in 

my submissions but I will do now, or have not addressed directly in my 

submissions.   

 

 The point that Mr Schaffoener made in response to cross-examination 30 

was that thresholds are largely an approximation of risk, the more you 

have the higher the risk was the point that he was making, and of 

course it is a general statement that must be true in the very broadest 

sense, but there has been no evidence produced that I have seen that 

suggests that there is an incremental increase in risk.   35 

 

 There is a rise in risk and going from, in the particular circumstances 

we are concerned about in going from 200 kilograms to 300 kilograms, 

in fact again it is Dr Dawson’s evidence at paragraph 8.19 who says 

that is not the case, there is no, because of HSNO in his view, and I 40 

hope I am interpreting his evidence correct but in his view there is no 

difference between 200 and 300 in the circumstances that we describe. 

 

 In fact I think Mr Schaffoener was not really disputing that because he 

said this is not actually a technical decision, this depends on the 45 

community’s appetite for risk, which has to be a fair point of course.  I 
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would suggest to you that the community’s appetite for risk if indeed 

that is the best way to frame it but the community has accepted that 

level of risk to date. 

 

 That is 300 kilograms as we are seeking is what is in the Operative 5 

Plan, it appears to have been operating without any particular issue.  

The report that Mr Schaffoener in his evidence cross referenced and 

which I provided you with a copy of which he suggests does indicate 

that LPG generally across the country is not well managed.  In fact 

makes clear that the issue with LPG is not a management issue but it is 10 

a question of substance abuse and that is where a number of the 

incidents arise, because it is a popular substance apparently for huffing. 

 

 My submission is that not only is there no need to go to 300 for the 

threshold because of this question of risk in terms of setting the 15 

threshold, but in fact as Mr Davies evidence draws attention to, the risk 

is that we create a new risk in fact because 200 onsite for a commercial 

premise is not enough for that premise to operate so what is going to 

happen, as Mr Davies points out is that there will need to be more 

deliveries, more changing over of cylinders with opening the valves 20 

and all the things that happen in association with that, more transport 

on roads and so on.  So to no good end a new risk is in fact being 

created. 

 

 Just coming back to the suggestion from Mr Blair that this is not an 25 

issue that is going to arise in the context of commercial activities and in 

my submission he must be thinking about a rezoning issue otherwise 

there is no way in which the situation we describe does not arise for the 

reasons I have just outlined.   

 30 

 As a potential way of addressing that I have suggested at paragraph 20 

a kind of alternative relief that the Panel might wish to consider to 

address this practical problem which is to simply make an exception for 

business premises operating within residential zones, which would 

resolve the issue without requiring those business premises to be 35 

rezoned, which in themselves is obviously a very large exercise. 

 

 So sir, those are the additional points that I wish to make, if you have 

no questions I will call Mr Daly. 

 40 

SJH:   No, you call your witness please. 

 

MS DIXON:   Mr Daly? 
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<KEVIN PETER DALY, sworn [10.25 am] 
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<EXAMINATION BY MS DIXON [10.25 am] 

 

MS DIXON:   Would you confirm please that your full name is Kevin Peter 

Daly? 

 5 

MR DALY:   Yes, it is. 

 

MS DIXON:   You have prepared a statement of evidence dated 30 September 

2015? 

 10 

MR DALY:   Yes, I have. 

 

MS DIXON:   Would you confirm please too that you have company 

authorisation for the statement of evidence? 

 15 

SJH:   Sorry, sit down, Mr Daly. 

 

MS DIXON:   Yes, sorry, Mr Daly, you can sit down. 

 

MR DALY:   Yes. 20 

 

MS DIXON:   Would you confirm also for this Panel that the evidence that you 

have presented is true and correct? 

 

MR DALY:   It is. 25 

 

MS DIXON:   Mr Daly, the Panel does not want you to read your evidence, but 

it would like you to just take two or three of the points that you want to 

highlight from your evidence which you regard is the most significant 

that you would like to draw to their attention.  I notice you do not 30 

actually have a copy of your evidence with you, it might be useful if 

you do so, sir, with your permission if I could provide Mr Daly with a 

copy of his evidence.   

 

 Mr Daly, if you would answer the Panel’s questions. 35 

 

MR DALY:   Briefly, the suggestion that I have is that it not be lowered below 

300 and the key reason for that is I believe the HSNO regulations are 

well equipped to provide the appropriate controls consistent with the 

risk at the various levels of storage, and the HSNO regulations have a 40 

regime of certification which needs to be in place before a gas supply 

can actually deliver the cylinders.  It is quite a comprehensive process 

which I think delivers the level of control that is appropriate. 

 

SJH:   Thank you.  Ms Huria? 45 
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MS HURIA:   No, thank you, sir. 

 

SJH:   Mr Neill? 

 

MR NEILL:   What is the mischief of having 300 kilograms, I mean what has 5 

happened over the last 20 years that has frightened the horses and made 

the CCC think that we better reduce it to 100 kilograms and now 

moved to 200 kilograms, what is frightening people? 

 

MR DALY:   It does not frighten me, I have worked in the industry for 30 10 

years in the industrial gases and LPG industry.  Yesterday I spent the 

day with WorkSafe Biohazards Units talking about High Hazards Units 

talking about major hazard facilities, now they are talking about 200 

kilograms and greater and putting in additional control so we are 

talking cylinders of 45 kilos. 15 

 

MR NEILL:   Six cylinders? 

 

MR DALY:   Six cylinders, so they are individual tanks, individual risks and 

things will happen individually, the scale of catastrophe if you like is 20 

one cylinder at a time.  I think people perceive that a cylinder will 

simply explode and they are afraid of that and that is a natural reaction, 

probably not having experienced what actually does happen.  I have 

been to many fires after the event of a fire being called in to retrieve 

cylinders and I have seen how they behave and if you would like to 25 

have an example, I could certainly talk to a few. 

 

 I once was called to a fire that was at a house and the garage had been 

gutted, all of the studs and the dwangs were just charred.  There was a 

vehicle in the garage which was a station wagon, there was no 30 

upholstery on the seat, it was just springs, there was no combustible 

materials left in the garage, the car was converted to LPG so it had a 

tank in the boot, the bottom half of the tank was white, the top half of 

the tank was black, it was still half fill of liquid. 

 35 

  [10.30 am] 

 

 So what had happened was the intense heat of the fire had heated up the 

exposed steel, the wetted area underneath it had become hot, that is the 

LPG.  LPG then increases in pressure and then the safety valve vents to 40 

keep the tank safely contained.  So in that case it had simply kept the 

liquid relatively cool, maintained the pressure within the safe operating 

range of the tank and the tank had safely stored the remaining liquid 

after the fire had been put out.   

 45 



 Page 192 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

 I have also seen photographs in newspapers, there is a classic in the 

Otago newspaper where an old wooden house had been burnt to the 

ground, the only thing standing was the brick chimney and two LPG 

cylinders of ours.  The same thing had happened, the cylinders would 

have vented, but the cylinders were completely intact. 5 

 

 The situation that people are concerned about is one day there is such 

intense heat that the steel of the cylinder fails and lets all of the 

contents of the cylinder go, and in that instance you will have the 

dramatic flash fire gas cloud.  10 

 

MR NEILL:   How many cylinders are you aware of, particularly 45 kilogram 

cylinders, in the last 10 years in New Zealand that have exploded for no 

particular reason?  And we are not necessarily talking about fire, we are 

just talking about the fact that they have been sitting in the sun or 15 

whatever. 

 

MR DALY:   None.   

 

MR NEILL:   There have been 9 kilogram and 4.5 kilogram exploded because 20 

of the activity of the people that have been operating them at the time, 

and one presumes that there was other activity occurring that caused 

them to explode, ie sniffing et cetera? 

 

 So 9 kilo cylinders can be used inside, so occasionally there has been a 25 

9 kilo cylinder that has been an innocent victim of a house fire.  But 

again the typical behaviour of those is the safety valve will go and it 

will release quite quickly the contents of the cylinder, add to the fire, 

just fuelling the fire.  But it is normally reported that way, but it has not 

catastrophically failed.  30 

 

MR NEILL:   Then as a practitioner in the field why do you consider an 

authority wishes to reduce the figure from 300 down to 200? 

 

MR DALY:   I do not understand what makes them think something 35 

significantly is different between six 45’s and  four 45’s for example.   

 

MR NEILL:   My final question is, with regard to say the laundry or the fish 

and chip shop, how many in Christchurch have six cylinders versus 

four, so in other words are we talking about a lot of commercial 40 

property potentially in residential areas that do, or is it a limited 

number?  I mean I have two in my home, which is pretty standard I 

would have thought, now I have no idea, I have never been to the back 

of a fish and chip shop. 

 45 
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MR DALY:   Unfortunately I cannot answer that question either, it was 

suggested that I might be asked that.  The reason we deliver cylinders 

to these sites, we do not know what they are necessarily zoned as, and 

we also do not know what future sites that might be zoned in residential 

areas might want gas installed. 5 

 

MR NEILL:   Well putting it another way, globally how many organisations 

that have an LPG arrangement require six or more cylinders as part of 

their operation?  I mean your delivery people will know that there are 

six cylinders there or 10 or 15 or whatever they might be.   10 

 

MR DALY:   In the Christchurch area there is, we think about 20,000 gas 

cylinder customers.  I suspect that there is probably in the 100s rather 

than the 1000s of customers that might have - commercial customers 

that might that sort of scale of installation. 15 

 

MR NEILL:   Thank you.  Thank you, sir.  

 

SJH:   Thank you.  Mr Daysh? 

 20 

MR DAYSH:   Yes, thank you Mr Daly.  Ms Dixon talked to us about the risk 

difference in between 100, 200, 300 kilogram and suggested that it was 

not an incremental risk when you started getting up to those sort of 

numbers.  Is it your view that there was a material difference in risk 

from storing 300 as opposed to 100 or 200 on a commercial property, 25 

or even a residential property in a residential zone? 

 

  [10.35 am] 

 

MR DALY:   You have got more cylinders, so I guess statistically more things 30 

can happen, but they are individual containers, so I do not think we 

should think of a fire, explosion sort of scenario looking like – half 

again if you have got 300 kilos of storage rather than 200 when they are 

in individual cylinders. 

 35 

MR DAYSH:   Okay. 

 

MR DALY:   But there are more hoses, there are more potential leaks, so there 

is some more likelihood of some problem, but not necessarily the scale 

of consequence being larger.  40 

 

MR DAYSH:   Okay, and I think to be fair to Mr Schaffoener yesterday, he 

was talking about a situation where you might have a residential 

complex where there are lots of residences in a small space with 

accumulatively a number of cylinders, getting up to a reasonably high 45 
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number, and that was his justification for saying - look, we needed to 

have some controls. 

 

 In your view, when you are thinking about health and safety and 

neighbours and environmental issues with gas escaping into the air, in 5 

your view does the HSNO controls that are required deal with those 

sort of issues adequately, or do you think we need the City Council to 

come and look at those sort of neighbour issues as well in relation to 

controlling the numbers and sighting of those cylinders? 

 10 

MR DALY:   I think if the Council has some ideas of how that could be made 

more robust, the best way to do that would be to become involved in 

the Industry Standards Committee, New Zealand and Australian 

Standards.  We work on those and constantly looking for ways to make 

things safer, or work with new regulations. 15 

 

 But with respect to the planners, I do not think they will have the skill 

to recommend useful additional mitigations on what is already been 

worked out by government and industry and government people who 

sit on these industry standards. 20 

 

 5096 (ph 2.26) for example, which is the standard that controls the 

storage of LPG is an Australian and New Zealand standard, so one of 

my team sit on that committee, as does the New Zealand LPG 

Association.  But on that committee are regulators from all over 25 

Australia and New Zealand, so I think we have got something there that 

is practical, clearly explained and provides for all of those situations for 

the safe use of cylinder gas. 

 

MR DAYSH:   Okay, thank you.   30 

 

SJH:   Just so I understand, the standard home installation cylinder of about so 

high, is that 45 kilogram? 

 

MR DALY:   That is a 45, yes. 35 

 

SJH:   All right, thank you.  Is there any questions arising from the Panel, or re-

examination? 

 

MS DIXON:   No, sir, thank you. 40 

 

SJH:   Thank you Mr Daly, you may stand down, and you may be excused as 

you may be.  

 

<THE WITNESS WITHDREW [10.38 am] 45 
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MS DIXON:   Thank you, sir. 

 

SJH:   You will have noted that closings may be in writing, and there is a 

timetable around that. 

 5 

MS DIXON:   Thank you, sir, I do not think there will be any need for us to 

make a closing.  Thank you. 

 

SJH:   Well it was just an option.  You are here and present or you can file in 

writing, and most people are adopting the latter of course. 10 

 

MS DIXON:   Thank you, sir, that is helpful. 

 

SJH:   Now, Ms Appleyard, I see Mr Clease at the back. 

 15 

MS APPLEYARD:   Yes. 

 

SJH:   So we will come back to him.  
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<JONATHAN GUY CLEASE, sworn [10.38 am] 
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<EXAMINATION BY MS APPLEYARD [10.39 am] 

 

MS APPLEYARD:   First of all, is there anything you would like to say to the 

Panel regarding this morning? 

 5 

MR CLEASE:   Yes, apologies, I was not here for the start. 

 

SJH:   That is all right. 

 

MS APPLEYARD:   I think it probably is my fault, the batting order got 10 

changed slightly and we started slightly earlier, so I probably should 

have communicated that, I am sorry for that.   

 

 Can I ask you to confirm that your full name is Jonathan Guy Clease? 

 15 

MR CLEASE:   It is.   

 

MS APPLEYARD:   You have the qualifications and experience set out in 

your evidence on behalf of Christchurch International Airport given on 

the Natural Hazards Chapter? 20 

 

MR CLEASE:   Yes. 

 

MS APPLEYARD:   You have provided to this Panel a statement of evidence, 

dated 30 September 2015? 25 

 

MR CLEASE:   Yes. 

 

MS APPLEYARD:   And a supplementary statement of evidence, dated 

5 October 2015? 30 

 

MR CLEASE:   Yes. 

 

MS APPLEYARD:   Do you confirm that both pieces of evidence are true and 

correct to the best of your knowledge? 35 

 

MR CLEASE:   They are. 

 

MS APPLEYARD:   You have a highlights package you wish to present? 

 40 

MR CLEASE:   I do. 

 

MS APPLEYARD:   Thank you. 
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  [10.40 am] 

 

MR CLEASE:   Very briefly.  So the storage of large volumes of aviation fuel 

is an integral component of airport operations in fulfilling its role as 

strategic infrastructure.  The Operative District Plan appropriately 5 

recognises this through an exception to the rules that provide for large 

volumes of aviation fuel, up to 5 million litres, and concurrently retains 

Council control over location and design of large facilities that hold 

over 100,000 litres.  These exceptions were agreed to by Council as 

part of a consent order in 2001.   10 

 

 CIAL then lodged submission on Phase 2 seeking simply the rollover 

of the Operative City Plan provisions.   

 

 Now I have been unable to find any section 32 discussion or 15 

justification as to why this exception is no longer appropriate, so in 

short there is no demonstration that additional regulation is necessary to 

meet an RMA issue within the context of the airport. 

 

 To my mind the justification for inclusion of a rule is not as simple as 20 

simply identifying that there is a gap between HSNO and the RMA.  

Rather, having identified the gap, it is also necessary to then go the 

next step to demonstrate that the regulation of that gap is necessary for 

managing an identified RMA issue and the benefit of such regulation 

outweigh the costs.   25 

 

 Taking these gaps and the associated as necessary section 32 test in 

turn with an airport context, I note that there are no waterways or high 

value ecological areas.  Environmental risks in terms of water, air and 

soil are managed through ECan plans as set out in the evidence of Ms 30 

Ambury, I note in particular that the ECan plans deal specifically with 

risks to the unconfined aquifer.  There are no identified wahi tapu, wahi 

taonga or mahinga kai sites.  There are no sensitive activity risks given 

the single ownership and the large size of the overall site which enables 

tanks to be located well within CIAL boundaries – and just on that, I 35 

note that the current tank farm is over a half a kilometre away from the 

zone edge on Russley Road, and likewise is over half a kilometre away 

from the passenger terminal.   

 

 There are planning controls on sensitive activities beyond the airport 40 

zone boundaries, and likewise the rollover is sought of a controlled 

activity rule controlling the location of large new facilities.  There is no 

natural hazard risk at the airport as it is not within an identified flood 

plain, liquefaction area, or rock fall area.   

 45 
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 There is, therefore, in my mind, no RMA related issue or gap with 

HSNO that requires an increase in regulation, or that is necessary for 

achieving the purpose of the RMA.   

 

 The four schedule directions, Chapter 3 directions, and generally 5 

enabling framework for strategic infrastructure is a key component of 

facilitating recovery, and the relief sought by CIAL is therefore 

consistent with this direction of avoiding unnecessary regulation or 

consenting.  

 10 

 Thank you. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir.   15 

 

SJH:   Mr Neill? 

 

MR NEILL:   No questions, sir.   

 20 

SJH:   Mr Daysh? 

 

MR DAYSH:   Mr Clease, you have an attachment 1 with text with your 

amendments sought. 

 25 

MR CLEASE:   Yes. 

 

MR DAYSH:   Just really want to relate that to Mr Blair’s attachment A which 

he has provided to us in his rebuttal evidence.  Correlation or non-

correlation between the two – can you highlight that for us? 30 

 

MR CLEASE:   Yes.  So in sort of rolling over the existing exemption 

obviously the format of the two claims is quite different, so whilst the 

outcome sought in the rollover is the same, how that is expressed in 

writing policy changes.  So we sought a new P10, so a new permitted 35 

activity rule that permits the storage of jet fuel and aviation gasoline 

within the airport zone and exempts it from the activity status table 

later on.   

 

 However, that is not an open-ended permission.  It is subject to activity 40 

standards and the first is that cumulatively they do not exceed 5 million 

litres, and secondly does not involve any change in the location or use 

of facilities over 100,000 litres.   
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 And then if you breach (A) you become restricted discretionary, so you 

would effectively default to the activity table, and likewise if you 

breach (B) you become a controlled activity.   

 

MR DAYSH:   Okay.  Thank you.  And Mr Blair, he has not accepted that in 5 

his - - -  

 

MR CLEASE:   No.  So that does not appear at all in his redline version.   

 

MR DAYSH:   Okay, so I think this might need to be P11 because Horticulture 10 

New Zealand have already claimed P10.   

 

MR CLEASE:   Yes.  They both went to P10 at the same time.   

 

MR DAYSH:   But so you are seeking a similar permitted activity rule for 15 

defined volumes in this case? 

 

MR CLEASE:   Yes. 

 

MR DAYSH:   Similar to what Horticulture New Zealand are doing for 20 

agrichemicals I think. 

 

MR CLEASE:   Yes. 

 

MR DAYSH:   But that is your proposition? 25 

 

MR CLEASE:   Yes. 

 

MR DAYSH:   Do you have any particular view on the Crown’s position that, 

you know, this whole area does not need to be covered by District 30 

Plans and the duplication with HSNO?  Do you have a position on that? 

 

MR CLEASE:   Well obviously if the Panel accepted the Crown’s position 

then this exception to the rule table becomes irrelevant because the rule 

table itself effectively falls away.   35 

 

MR DAYSH:   Yes. 

 

MR CLEASE:   In terms of, and as I set out in my opening statement, I think 

with specific reference to the airport precinct, there are not the gaps 40 

between the RMA and HSNO that would justify regulation.  And I 

guess in that sense it does align with the Crown’s position as it relates 

to the airport precinct where they are saying if you look at the gap 

between HSNO and the RMA, if there is a gap there and you can 

justify that on sort of sensitive areas, then that may justify regulation.   45 
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  [10.45 am] 

 

 As I said in my opening, sir, I do not think any of those sensitive areas 

apply in the airport, because it is a large site, it is a long way from 

neighbours, ECan controls the aquifer – there are no sort of sensitive 5 

sites. 

 

MR DAYSH:   Has there been a QRA prepared for the airport? 

 

MR CLEASE:   There has not been, no, and that is because QRAs are not 10 

mandatory.  There is no sort of legislative requirement to prepare a 

QRA.  Within the airport precinct itself, because it is such a large site 

under single ownership, the airport company is able to manage 

effectively the location of sensitive activities near its fuel terminals, so 

it does that through its master planning process and therefore it is able 15 

to provide adequate setback distances and separation distances from the 

tank farm without needing to go through a formal QRA process.   

 

MR DAYSH:   So the thesis is that because of the large buffering the QRA 

leading to an overlay requirement for reverse sensitivity would not 20 

extend outside the airport? 

 

MR CLEASE:   Exactly.  So as I said, the existing tank farm is more than half 

a kilometre away from the zone edge, half a kilometre from the 

terminal, and even taking the oil companies’ sort of conservative rule 25 

of thumb approach that they are advocating for Woolston, that only 

extends 250 metres, for example.  So I am confident that there are 

multiple locations within the airport precinct where tanks can be 

located that are a long way from external sensitive sources.   

 30 

MR DAYSH:   Thank you.   

 

SJH:   Mr Clease, I take it that your view is that the airport is protected by the 

designation but that the underlying zoning, as Ms Appleyard has 

submitted, should reflect what is allowed under the designation rather 35 

than something different? 

 

MR CLEASE:   That is right.  So I guess it is another tier of protection in terms 

of sensitive activities locating within the airport precinct because as a 

requiring authority they obviously have control over what goes on 40 

within the designation.  And then secondly in terms of, I guess, 

aligning the underlying rule package with the purpose of the 

designation, to my mind it makes sense for those two to work hand in 

hand, especially where you have a specific purpose airport zone whose 

purpose is clearly to enable airport purposes, you have a designation 45 
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likewise to provide for airport purposes.  So it makes sense for those 

two approaches to be aligned.   

 

SJH:   And the only sensitivity you would see around the airport – we will not 

go near noise today – but in the context of what we are talking about, is 5 

the aquifer, and that is protected by ECan as we have heard from 

Ms Ambury’s unchallenged evidence? 

 

MR CLEASE:   Yes. 

 10 

SJH:   Okay.  Thank you.  Anything arising from the Panel or re-examination? 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Thank you, Mr Clease, you may stand down and you may be released. 15 

 

<THE WITNESS WITHDREW [10.48 am] 

 

SJH:   Mr Randal, we now come to Dr Dawson.   

 20 

MR RANDAL:   Thank you, sir.  Yes, I will Peter Dawson. 
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<DR PETER ALISTAIR DAWSON, sworn [10.48 am] 
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<EXAMINATION BY MR RANDAL [10.49 am] 

 

MR RANDAL:   Good morning. 

 

DR DAWSON:   Good morning. 5 

 

MR RANDAL:   Could you please confirm for the Panel that your full name is 

Peter Alistair Dawson? 

 

DR DAWSON:   Yes, it is.   10 

 

MR RANDAL:   And that you have made a statement of evidence dated 30 

September 2015? 

 

DR DAWSON:   That is correct. 15 

 

MR RANDAL:   That you have the qualifications and experience set out in that 

statement? 

 

DR DAWSON:   Yes. 20 

 

MR RANDAL:   Now you are the principal scientist at the Environmental 

Protection Authority, aren’t you? 

 

DR DAWSON:   That is right. 25 

 

MR RANDAL:   Can you confirm that you are authorised by your employer to 

give this evidence? 

 

DR DAWSON:   Yes, I can.   30 

 

MR RANDAL:   Thank you.  Do you have any corrections to your evidence? 

 

DR DAWSON:   No. 

 35 

MR RANDAL:   And Dr Dawson, can you please confirm that the evidence 

that you have given and will give is true and correct? 

 

DR DAWSON:   Yes.   

 40 

MR RANDAL:   Thank you.  I understand you have prepared a brief highlights 

package for the Panel.  Could you please present that and then remain 

for any questions? 

 

DR DAWSON:   Okay.   45 
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MR RANDAL:   Thank you. 

 

DR DAWSON:   Just a few notes I made.  So yes, firstly I would like to 

confirm that my expertise is really in the area of the HSNO Act and 

management of hazardous substances, and I am not at all an expert in 5 

the RMA or in planning matters. 

 

 In regards to the key points in my evidence, I consider that the HSNO 

regime takes a very holistic and comprehensive approach to the 

management of hazardous substances.  10 

 

  [10.50 am] 

 

 It also applies a whole of life cycle or cradle to grave management 

framework and as you know, the purpose of the HSNO Act is in fact 15 

very similar to that of the RMA. 

 

 Since commencing for hazardous substances in 2001, the HSNO 

regime has developed considerably in depth for hazardous substances 

in terms of the development of supporting structure, in terms of codes 20 

of practice, guidance material, performance standards for the test 

certification system, and an auditing programme for that system.   

 

 I do not think it is correct to consider that the HSNO Act only applies 

some minimal level of controls that need some general top up by RMA 25 

provisions.  I also do not consider that the HSNO controls are solely 

inward looking.  The purpose of the HSNO Act would not be achieved 

if that was the case.  In my evidence I have discussed controls which 

are also quite outward looking. 

 30 

 I also discuss in my evidence sir, activity status table and what I 

consider is the inappropriate and unhelpful use of some of the HSNO 

classification categories and how these can lead to quite anomalous 

outcomes.  I would like to know that there have been some recent 

changes to that table which has improved some of those issues but there 35 

are still others that remain in it.  Some examples of the outcomes of 

these issues are given in attachment D of my evidence and that also 

provides a comparison between the proposed requirements, the 

requirements under the Operative Plan, and the requirements for HSNO 

for those example substances. 40 

 

 I also note in my evidence that local authorities already are provided 

with significant enforcement roles under the HSNO Act including in 

relation to their RMA functions.  So overall I conclude that while 

district plans can be used to sensibly guide the appropriate location of 45 

hazardous facilities through zoning provisions, particularly where 
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location-specific issues like natural hazards or reverse sensitivity are 

relevant, there is little or no value in plans covering the same matters 

that are addressed in the comprehensive and detailed HSNO 

management regime. 

 5 

 There is another matter I will also address in my evidence and that is 

the fact that at this point in time there are quite substantial reforms to 

the hazardous substances national legislation underway through 

reforms to the HSNO Act and also the new Health and Safety at Work 

Act.  These changes will actually make some of the provisions in the 10 

proposed chapter out of date very quickly and some of them are even 

less necessary than they are considered to be at the moment. 

 

 For example there has been a lot of debate I understand about the 

relationship between the HSNO Act and the RMA in section 142 of the 15 

HSNO Act.  That provision has been exactly replicated in the Health 

and Safety at Work Act which, as you will be aware has passed through 

Parliament and is now an Act of Parliament. 

 

 There are regulations that are being developed under the new Health 20 

and Safety at Work Act for the management of major hazardous 

facilities – these are the really large or quite large facilities, like major 

tank farms and the like and that is based on international best practice, 

based on legislation out of the European Union, and that has a very 

large amount of interface, that activity in there, between councils and 25 

local communities and RMA matters. 

 

 There is also a lot of the regulations that currently exist under the 

HSNO Act are going to be shifted to regulations under the Health and 

Safety at Work Act and some of those will be extended in their scope 30 

of coverage, so some of the sites that only cover toxic substances or 

corrosive substances will now or in future also be covered by the 

certification regime for the location.  At the moment it is limited to 

explosive substances and flammable substances and the like. 

 35 

 Another example is the classification framework that is used in the 

activity status table, the EPA has already consulted on the fact that we 

intend to completely remove that classification framework and the way 

it is laid out at the moment and again replace it with an international 

standard.   40 

 

SJH:   Thank you.  Ms Viskovic? 

 

MS VISKOVIC:   Good morning Dr Dawson. 

 45 

DR DAWSON:   Morning. 
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<CROSS-EXAMINATION BY MS VISKOVIC [10.54 am] 

 

MS VISKOVIC:   You mentioned in your opening statement section 142 of the 

Hazardous Substances Act and you will be aware that that provides that 5 

more stringent requirements can be imposed on the storage, disposal or 

transportation of hazardous substances by Council in accordance with 

the purposes of the RMA? 

 

  [10.55 am] 10 

 

DR DAWSON:   I think the wording is where considered necessary and in my 

view that test is quite a high test.  It has to be supported by a robust 

section 32 analysis.  So the HSNO framework is, as I have detailed, 

very comprehensive so there would have to be some particular specific 15 

reason to add controls on top of that, not as I have already just 

mentioned in my opening statement, you know, a blanket increase or 

top up to the HSNO. 

 

MS VISKOVIC:   I just note that at paragraph 4.3 of your evidence you state 20 

that the proposal includes provisions that introduce lower thresholds 

than the Hazardous Substances and New Organisms Act, and given 

section 142 where as you have just stated, where properly justified you 

would agree that lower thresholds may be appropriate where a 

territorial authority was seeking to manage resource management 25 

effects? 

 

DR DAWSON:   That is correct, yes. 

 

MS VISKOVIC:   At paragraph 8.4 of your evidence you make a statement 30 

around Council’s discretion in relation to the activity status table and I 

just note that the activity status table prescribes the thresholds for when 

an application for resource consent would be required and this would 

mean that the Council would not have a discretion for determining 

whether consent was required or not.  Either you would be below the 35 

threshold in which case you would be a permitted activity, or above the 

threshold in which case you would require a resource consent.  Would 

that be correct? 

 

DR DAWSON:   Yes I understand that is how it works, so if you are above 40 

those quantity limits you become a restricted discretionary activity, and 

then that would be subject to those matters of discretion by the Council 

(INDISTINCT 1.50), yes. 
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MS VISKOVIC:   Yes, but there would not be a discretion for when a consent 

would be required. Either you are under the limit – you are a permitted 

activity, or you are over the limit – you require a resource consent. 

 

DR DAWSON:   That is right. 5 

 

MS VISKOVIC:   To be compliant with the Hazardous Substances and New 

Organisms Act, a user of a hazardous substance would need to know 

the relevant class and sub-class presumably of the substance they were 

using? 10 

 

DR DAWSON:   Yes. 

 

MS VISKOVIC:   And the classes of hazardous substances in the activity 

status table, they are the same as the HSNO classifications? 15 

 

DR DAWSON:   Yes, they are for the most part.  There are a few terminology 

anomalies in the table though. 

 

MS VISKOVIC:   In terms of the classes listed in the table itself? 20 

 

DR DAWSON:   Yes. 

 

MS VISKOVIC:   They directly mirror what is in the HSNO legislation? 

 25 

DR DAWSON:   That is right, yes. 

 

MS VISKOVIC:   From paragraph 5.27 of your evidence you discuss location 

test certificates and when undertaking a certification exercise regard is 

not given to the sensitivity of the receiving environment is it? 30 

 

DR DAWSON:   No I would not entirely agree with that.  One part of issuing a 

location certificate is that the certifier has to be sure that the emergency 

management plan for that site is appropriate for that site.  So that would 

naturally have to take account of the surrounding activities, 35 

surrounding neighbourhood, because the emergency management plan 

must take account of effects on the surrounding neighbourhood and its 

surrounding activities.   

 

 And it also depends what type of location certificate you are talking 40 

about.  Explosives, facilities for storing explosives, they are subject to 

quite extensive consideration of the effects of blast over pressure and 

the like on neighbouring activities and neighbouring sensitive activities 

and there is quite a detailed set of regulations that judge what, 

depending on what the neighbouring activity is, whether it is open 45 
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space, whether it is a residential area or whether it is a hospital, the 

HSNO requirements are increasingly stringent. 

 

MS VISKOVIC:   Would a test certifier be required to look at for example an 

adjoining site that was of cultural significance or historic significance 5 

though? 

 

DR DAWSON:   Probably not explicitly, only in terms of is the emergency 

management plan adequate to cover any emergencies that may 

conceivably take place at that site. 10 

 

MS VISKOVIC:   And they would not be required to consider the storage of 

hazardous substances on adjoining sites? 

 

DR DAWSON:  Well it depends on the type of site. There are again 15 

requirements in the HSNO set of controls that require certain separation 

distances between one hazardous facility and another hazardous facility 

which could be on an adjoining site. 

 

MS VISKOVIC:   I think you noted this in your opening statement, currently 20 

test certificates are not required for all hazardous substances are they, 

just those where there are explosive, flammable or oxidising substances 

where those are used and stored and the quantities exceed the 

thresholds in the HSNO legislation? 

 25 

  [11.00 am] 

 

DR DAWSON:   That is correct for what we call the location test certificates 

and that is what I alluded to when these regulations are shifted into the 

Health and Safety Work Act that will be extended to cover certain toxic 30 

substances and corrosive substances.  There are other certificates so 

any bulk storage tank, it does not matter what kind of substance it is 

holding, that large storage tanks have to have what we call Stationary 

Container Test Certificates. 

 35 

MS VISKOVIC:   Would a Stationary Container Test Certificate when that 

analysis is undertaken you would not be required to consider sensitive 

receiving environments that would really just be certifying that the 

appropriate container is being used? 

 40 

DR DAWSON:   Again, no part of that certificate does look at the question of 

secondary containment, if the tank fails will the contents of that tank be 

adequately contained, so that would be part of consideration of issuing 

that certificate, and if the substance is not covered by a Location Test 

Certificate, then another aspect is again, considering the Emergency 45 
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Management Plan.  Is the Emergency Management Plan adequate for a 

situation where you may have a failure of that tank. 

 

MS VISKOVIC:   Turning to major hazard facilities at paragraph 7.9 of your 

evidence you begin a discussion regarding increasing controls of major 5 

hazard facilities, they are signalled to be proposed to be managed under 

the new WorkSafe regime that is correct is it not?  

 

DR DAWSON:   That is right. 

 10 

MS VISKOVIC:   This will be undertaken in the regulations relating to major 

hazard facilities? 

 

DR DAWSON:   Yes. 

 15 

MS VISKOVIC:   You note that the draft regulations will provide for 

engagement with local authorities and local communities with the 

establishment and operation of major hazard facilities, however the 

Council would not have any decision making power under those 

regulations would it? 20 

 

DR DAWSON:   Those draft regulations are available.  I am not an expert on 

them because obviously the regulations coming under the HSNO Act 

but my understanding is they are quite significant interactions, 

notification provisions, it is notification provisions.  The control, the 25 

approval of a site will be done by a new unit that is within WorkSafe 

New Zealand so no, the Council I do not believe has a decision making 

function there, but they are certainly are involved in the processes both 

with WorkSafe and with the facility operator. 

 30 

MS VISKOVIC:   And as you have just have noted those regulations have not 

been finalised yet have they and so they could potentially change the 

requirements around consultation? 

 

DR DAWSON:   That is right, but I still believe they are out for as a disclosure 35 

draft.  My understanding is they are due to come into effect in April, 

next year, 2016. 

 

MS VISKOVIC:   Just turning back to, you were talking a little bit before 

about Emergency Response Plans, you have provided some detail on 40 

those in your evidence and you have noted that the regulations do not 

make an explicit reference to natural features in the vicinity of the site 

or planning to respond to natural hazards but that you consider that 

such matters should be taken into account in drafting such a plan? 

 45 

DR DAWSON:   That is right. 
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MS VISKOVIC:   It is not a mandatory consideration that that be done? 

 

DR DAWSON:   Those regulations are performance based regulations so they 

set the standard that is expected to be achieved by a plan, but first of all 5 

it talks about all, I am not sure of the exact words, it sits there 

somewhere does it not, all likely emergencies or all possible 

emergencies that might occur.  That would then lead someone to 

naturally take account of the environment they are in. 

 10 

 For example, there have been discussion about contained aquifers so if 

your facility is sitting over an uncontained aquifer then you should be 

taking that into account in your Emergency Management planning.  

The regulations that deal with the requirements for those plans, how 

they must be operated and how they must be tested, and how they must 15 

be notified to other parties involved like the Fire Service, the Council, 

are quite extensive regulations. 

 

 The EPA has also approved Codes of Practice which provide industry 

with a considerable amount of guidance in how to operate their sites 20 

and produce their plans under those regulations, so of course the 

regulations are performance based and do not exactly say you must 

take account of this natural hazard or that, that is clearly elaborated in 

the various guidance material. 

 25 

MS VISKOVIC:   The Council would have no control over the approval of an 

Emergency Response Plan though would it, that would sit with the 

EPA? 

 

  [11.05 am] 30 

 

DR DAWSON:   Well no not the EPA that is, facilities have to produce them 

as a matter of course of the law.  They can, where they are part of a site 

that has a test certificate they will be checked by the test certifier.  I 

have also noted in my evidence that the local authorities are 35 

enforcement agencies under the HSNO Act and they can expressly go 

onto sites, when they go onto site time to take RMA activity, so if a 

local Council went onto a site while it was doing some RMA activities 

and saw that the HSNO Emergency Plan was not adequate they could 

take enforcement action under the HSNO Act for that. 40 

 

MS VISKOVIC:   But they would not be the body that would approve the 

Emergency Response Plan? 

 

DR DAWSON:   Well the Emergency Response Plans are not directly 45 

approved by anyone, where that site does have a certificate requirement 
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they have to be checked off and found to be adequate by the test 

certifier before the test certifier will issue the certificate for the whole 

site, but the plans themselves do not get submitted to somebody for 

approval. 

 5 

MS VISKOVIC:   It is the test certifier who would look at the plan and 

consider whether it was adequate or not? 

 

DR DAWSON:   Yes, for those sites where the test certificate, but all sites 

which have hazardous substances over a certain threshold limits which 10 

are laid out in the HSNO Emergency Management Regulations do have 

to have an Emergency Management Plan regardless of whether they 

need a test certificate or not.  So for those hazardous substances like the 

toxic substances and the corrosive substances and the eco toxic 

substances that do not at the moment have any location test certificate 15 

requirement, they are still required to have an Emergency Management 

Plan, which can be checked by any enforcement agency including the 

local Council. 

 

MS VISKOVIC:   There is no requirement for those substances then, the ones 20 

that do not require a test certificate to be approved by any particular 

body, is that what you are saying? 

 

DR DAWSON:   That is right, not approved, no. 

 25 

MS VISKOVIC:   Thank you, sir.  No further questions. 

 

SJH:   Ms Huria? 

 

MS HURIA:   Just a quick question, thank you.  The test certifier I am 30 

presuming that is an independent person? 

 

DR DAWSON:   Yes, that is right, test certifiers are independent people who 

are approved by the EPA under the HSNO Act. 

 35 

MS HURIA:   Right, thank you.  No further questions thanks sir. 

 

SJH:   Mr Neill? 

 

MR NEILL:   Just at the end of your summary you said the EPA intend to 40 

remove classification and replace with international standards, now that 

was my quick writing of it down and I think there are a couple of words 

missing, but could you elaborate for me what you were saying there? 

 

DR DAWSON:   Right, the classification framework that is used under the 45 

HSNO when it was first brought in was based on this international 
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system called the United Nations Globally Harmonised System for 

classification and labelling of chemicals, but what happened in New 

Zealand because the HSNO Act put that into place before that United 

Nations System was finalised.   

 5 

 In the New Zealand regulations this alpha numeric coding system if 

you like for all the classification categories was introduced, this is the 

3.1A and 6.1A that is known as, but that was a purely New Zealand 

numbering system.  As other countries around the world have adopted 

the GHS nobody else has adopted the similar numbering system.  The 10 

GHS, the Globally Harmonised System just works in terms of 

descriptive terms like acute toxicity category 1 or flammable liquid 

category 1, that type of thing. 

 

 In order to get the greatest advantage of being part of an internationally 15 

harmonised system which means that we can trade more freely with 

products from other countries that have those, it is to some extent a bit 

of a cosmetic change so we are proposing to remove that alpha numeric 

coding system for those classification categories and just revert to the 

terminology used in the GHS. 20 

 

 However, since 2001 those HSNO regs came into being there has been 

some developments under that United Nations System, there has been 

some new hazard categories introduced which we are proposing to 

adopt, but we are also proposing to drop some of the explicit ecotoxic 25 

classification categories which are outside the scope of the GHS, so we 

will still obviously do, the EPA will still do risk assessment of those 

eco toxic substance that are harmful to the terrestrial environment and 

bees and so on, but they will not have their own hazard categories 

anymore.   30 

 

  [11.10 am] 

 

 And at the moment some of those categories are listed in the activity 

status table that I referred to as not really being of any relevance to land 35 

use planning. 

 

MR NEILL:   So you are saying that the table quickly will not match what EPA 

and international standards are requiring? 

 40 

DR DAWSON:   Well yes in one sense so it will not match what will be in the 

new legal framework, but there will be quite an extensive transition 

period because industry has to be provided with quite a lengthy 

transition period, I think we are thinking of up to four years to move 

from the old system to the new.  So it will not become completely 45 

redundant straight away but it will be out of step with the new law. 
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MR NEILL:   Thank you, thank you sir. 

 

SJH:  Thank you.  Mr Daysh? 

 5 

MR DAYSH:   Yes Mr Dawson, I have got a few questions for you.  Looking 

at your evidence starting at 5.1 and I have asked some other people 

these same sorts of questions about the relationship between HSNO and 

the RMA, you make a statement that HSNO is the primary statute 

covering the manufacture, importation and use of hazardous substances 10 

and you also quote the purpose of the Act which is pretty broad in 

terms of protecting the environment, health and safety of people, 

communities, (INDISTINCT 1.44) managing adverse effects of 

hazardous substances, so you know I think the Crown’s proposition is 

that the HSNO does the main job for all those aspects, and in particular 15 

circumstances district plans might have a role, but essentially the Act is 

set up to, in your words, have the primary governing role to deal with 

all those areas.  Is that your view? 

 

DR DAWSON:   Yes that is my view and I think that is also supported by the 20 

way that section 142 which provides a relationship between HSNO and 

the RMA is set out. 

 

MR DAYSH:   All right, I then want to take you to 5.4B of your evidence and 

this is your cradle to grave statement which is just really following on 25 

from that question, where you say that HSNO addresses a full life 

cycle, cradle to grave, there is the importation, manufacture, hazard 

classification, transport, containment, storage, use and disposal, so you 

know the last words relate and mirror some of the functions of the 

district council as well, correct? 30 

 

DR DAWSON:   Correct. 

 

MR DAYSH:   Yes.  So just in relation to that, I am really interested in your 

table, your figure in attachment A, which is the overview of the HSNO 35 

framework, it is this figure here, so I wonder whether we can pull that 

up and I could ask you a few questions about that.   

 

 So you have given evidence that the controls are – that is the regulatory 

terminology in the HSNO Act? 40 

 

DR DAWSON:   Yes. 

 

MR DAYSH:   And the various ways that the elements of those controls cover 

the purpose of the Act, including relating to environmental effects that 45 

district councils might be used to in land use planning, so my question 
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really is, with reference to this table if there is an issue with say 

cumulative effects of several hazardous facilities or areas storing 

hazardous substances are in a certain location and where there might be 

a sensitive environment, how would these controls deal with those sorts 

of issues?  Just take us through the control mechanism. 5 

 

DR DAWSON:   Okay, yes so the way the table works, obviously you have to 

be a hazardous substance to be under the HSNO so that is really the 

definition of hazardous substance in the Act and then those thresholds, 

what we call a threshold regulation, so you have to be over a certain 10 

level of flammable nature, toxic nature, and then we have the 

classification regulations that set up the classification framework. 

 

  [11.15 am] 

 15 

 And then off all of those classifications, the specific classification for 

something having a toxic property or a flammable property or an 

explosive property, hang off all of the controls that are in the regulatory 

framework, and they are really broken down into two sets, they are 

ones that we call the property controls, so those are controls which are 20 

really designed to avoid an adverse effect happening.  So it is as simple 

as you know keep your flammable vapours of your flammable liquids 

away from ignition sources, and then there are also other controls 

which are there to minimise the adverse effects of an event happening.  

So that is like requirement for separation distances. 25 

 

 So in the case of explosives and to come to your point of cumulative 

effects, the controls around the location, the siting of an explosive 

facility are very detailed as I mentioned earlier and that is not only to 

require separation distances from residential properties or schools and 30 

the like but it is also from other explosive facilities, because obviously 

if you put two explosive facilities too close to one another, if one blows 

up then the other one could go off as well.  So the separation distances, 

those are quite substantial depending on the quantity and the nature of 

the explosives stored. 35 

 

 When you come to things like flammable substances there are similar 

controls in both the regulations – sorry the flammables and the 

oxidisers in the regulations, but there are more than just the HSNO 

regulations, and that is what I mentioned earlier about the depth of 40 

HSNO increasing, other controls were added in 2004 which dealt with 

the flammable liquids and the flammable gases, and there are 

separation distances between those sort of facilities and I think we 

heard a little bit from Mr Daly earlier about how groupings of LPG 

cylinders need to be separated from each other to a certain extent. 45 
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 So apart from the explosives I would say, it depends what your 

meaning of cumulative effects.  There is not a huge amount of coverage 

under HSNO with regard to cumulative effects, there are certainly 

location issues. There are the issues around the emergency management 

plan where you would have to consider the effects that your site may 5 

have on an adjacent site, and also requirements for separation distances 

between those sites.  That is one area where I think under the council 

planning rules, where you do have set up your industrial zones and 

your residential zones, you know industrial facilities which store and 

keep large quantities of hazardous substances are more naturally 10 

located in those industrial zones, so they would normally find their 

home there more readily than they would in a residential zone. 

 

MR DAYSH:   Okay, no that is useful.  And perhaps just following on, in your 

5.21 of your evidence you talk about these controls under three main 15 

headings, site requirements, requirements for buildings and emergency 

management requirements, so you have got A, B, C, we are looking at 

page 11 to 12 of your evidence. 

 

DR DAWSON:   Yes. 20 

 

MR DAYSH:  So are these property controls in that general (INDISTINCT 

3.39) property controls? 

 

DR DAWSON:   Yes, the site requirements would be the property controls.  25 

Well there is a bit of a mix, the other ones that were on the left hand 

side of that slide which have now disappeared, they are controls that 

sort of cover the life cycle of the substance regardless of what stage of 

the life cycle it is at, so it does not have to be at a particular location, 

those are the requirements for the packaging of the substance, the 30 

labelling of the substance and that emergency preparedness, so they are 

in what we loosely call life cycle controls.  

 

 So most of the site requirements are property controls.  They are either 

intended to prevent an adverse event happening, and then to mitigate 35 

the adverse effects of an event if it should happen. 

 

MR DAYSH:  Okay, I am particularly interested in 5.21A in your three 

examples 1, 2 and 3 around the site requirements.  These all seem to be 

matters that a district council will be looking at in terms of land use 40 

planning and managing its functions around adverse effects with 

hazardous substances, and I note there that under 1), the site 

requirements, you need to look at separation distances in terms of 

public transport routes, public places, other workplaces, domestic 

dwellings, early childhood centres.  These are sensitive type areas, is 45 

that right? 
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  [11.20 am] 

 

DR DAWSON:   Yes, that is right, and I think I touched on that earlier.  So if 

you look at that particular regulation those different types of activities 5 

are all set out separately, so they are all subject to different levels of 

protection.  

 

MR DAYSH:   Yes. 

 10 

DR DAWSON:   So the level of protection in terms of setting a distance 

increases as you go obviously from an open space, other workplace, 

domestic dwellings, what they call vulnerable facilities – schools, 

hospitals, they get increasingly stringent. 

 15 

MR DAYSH:   Thank you, and under 2, these are requirements for hazardous 

substances locations holding flammable gases, again separation 

distances, from a defined term of areas of high intensity land use, such 

as dwellings, hospitals, schools and high density traffic routes. 

 20 

 We do have some evidence from the University of Canterbury and the 

Polytech about seeking to exempt themselves’ from the Council’s 

proposal around buffer distances in the District Plan regime, but are 

you saying that those sorts of separation distances are dealt with under 

HSNO anyway? 25 

 

DR DAWSON:   Yes, I would assume so, I am not familiar with what types of 

substances or quantities of substances that they have at the University. 

 

MR DAYSH:   No, that is not the point, I think they are seeking to have 30 

exempt – they want to have some buffers around the University, so 

perhaps that is a different issue here.  But HSNO deals with separation 

distances as it might relate to sensitive land uses nearby or that could 

affected, is that what you are A2 is dealing with? 

 35 

DR DAWSON:   That is right, there is in that particular transfer notice there 

are those things.  And in terms of high intensity land use, that also 

includes other hazardous facilities, separate hazardous facilities are 

included in that area of high intensity land use.  That goes back to the 

need to separate one hazardous substance facility from another one.   40 

 

MR DAYSH:   Okay, thank you.  You have heard – well I think in your 

evidence you talk about these Napier and Hastings plans as being a 

different planning regime to perhaps some of the examples that 

Mr Schaffoener has given us – Rotorua, Auckland, where they have 45 
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largely relied on HSNO to manage the effects in those districts.  Are 

you familiar with those plans, Mr Dawson? 

 

DR DAWSON:   Yes, briefly, I have sort of glanced over them, not 

intermittingly familiar with them.  As I stated earlier, I am not a great 5 

expert in RMA planning but I have looked at the approach they have 

taken. 

 

MR DAYSH:   But you support that approach as being an appropriate parallel 

approach to the HSNO legislation? 10 

 

DR DAWSON:   Yes, I consider that a better more tailored approach, a more 

focused approach than just trying to apply a blanket overlay on top of 

the HSNO controls.   

 15 

MR DAYSH:   Okay.  Just in terms of major hazard facilities in Christchurch, 

you are talking about things like the Airport, the Port, the Woolston 

storage facilities, that is what you would term a major hazard facility? 

 

DR DAWSON:   There is, in the back of this draft - Major Hazard Facility 20 

Regulations, there is a schedule of substances and quantities that 

indicate what would be a major hazard facility.  I do not know that the 

Airport would necessarily be one, in terms of having flammable 

liquids, the allowable quantity for a major hazardous facility is really 

quite high.   25 

 

 The quantities for some other toxic properties and so on can be a lot 

smaller, so you may have a plant that is producing timber treatment 

chemicals or something like that, that could be more likely to be a 

major hazardous facility than – but certainly I think the Port one and 30 

the Woolston one are likely to be.  My understanding is that the Work 

Safe group that is working on this has identified around about 60 sites 

throughout New Zealand that would be potential major hazard 

facilities. 

  35 

 So obviously there will be a share of those in Christchurch 

 

MR DAYSH:   Okay, thank you, that is all I have Mr Dawson. 

 

SJH:   Thank you.  Dr Dawson, you have talked about a significant programme 40 

of reform that is being undertaken at the present time? 

 

DR DAWSON:   This is right.   

 

SJH:   And you indicated that the aim is to have regulations in place as early as 45 

next April? 
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DR DAWSON:   Yes. 

 

SJH:   But I take it you would accept that we must apply the law as it is when 

we make our decision? 5 

 

DR DAWSON:   Well I take your advice on that, yes. 

 

  [11.25 am] 

 10 

SJH:   I may have misunderstood this, but I took an implication from 

Mr Schaffoener’s evidence, that the Crown was advocating going back 

to the old system, which I think was HP something or rather.  As I 

understand it, that is not your position at all.  Your position on this has 

been tested is that HSNO should apply, but the RMA should fill any 15 

identified gaps. 

 

DR DAWSON:   Yes, I wouldn’t necessarily describe them as gaps, but if there 

are some really site specific matters that need to be additionally looked 

at then that is the right of the Council under that.   20 

 

SJH:   And in doing so, if it is established that it is necessary, apply more 

stringent controls? 

 

DR DAWSON:   Yes, they can apply more stringent controls, yes. 25 

 

SJH:   Perhaps an example in Christchurch would be that its aquifer is 

somewhat unusual in the sense that the city is totally dependent on it 

for its drinking water and may warrant a higher level of protection than 

perhaps some other aquifers? 30 

 

DR DAWSON:   Well, yes, but it is quite within the realms of those HSNO 

controls that you must have emergency management around your 

facilities, you must have a secondary containment system.  So for 

example - - - - 35 

 

SJH:   No, no, understand that, but that is a sensitive factor for Christchurch, 

isn’t it, right, you would accept that? 

 

DR DAWSON:   I would, yes. 40 

 

SJH:   And if it can be demonstrated on a 32 basis, and under 14.2 that 

something more stringent was necessary, that would be appropriate? 

 

DR DAWSON:   That is right, that would be appropriate, yes. 45 
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SJH:   Thank you.  Mr Randal, any re-examination or anything from the 

Panel’s questions? 

 

MR RANDAL:   No, thank you, sir.   

 5 

SJH:   Thank you Dr Dawson, you may stand down. 

 

<THE WITNESS WITHDREW [11.27 am] 

 

SJH:   We will take the morning adjournment.  We will adjourn until 11.45, 10 

and come back to Orion, thank you.  

 

ADJOURNED [11.27 am] 

 

RESUMED [11.50 am] 15 

 

SJH:   Thank you, Ms Appleyard. 

 

MS APPLEYARD:   These submissions are on behalf of Orion.  I have filed 

some legal submissions which you may not have had a chance to have 20 

a look at.  The particular issue in there that needs addressing is a scope 

issue which I have dealt with in opening but I am actually happy to also 

deal with it in closing if you would prefer that it is dealt with on a day 

when just legal submissions are being dealt with.   

 25 

 It has arisen in relation to all of the previous appearances that Orion has 

been involved in so the submissions are a repetition but I was conscious 

that at least two of the Panel members have not been involved in those 

previous hearings.  So I am actually happy to leave the scope issue to 

be dealt with at closing if you would prefer not to take time on it now. 30 

 

 The issue is that, and if I just explain it to you, Transpower had filed an 

original submission seeking some protection in relation to hazardous 

substances within their National Grid transmission assets.  Orion had 

then filed a further submission which is a me too submission in respect 35 

of their assets.  And in relation to an earlier decision on the temporary 

activities the Panel had indicated in that case that they did not think that 

a submission that came in via a further submission was within scope. 

 

 What is different here is that since then stage 3 has been notified and 40 

Orion does have an original submission on stage 3 which gives it 

scope.  So I was not going to deal with the intricacies of that and taking 

you to submissions now because that is going to take a little bit of time 

and with your leave I will just alert you to the scope issue and deal with 

it at closing if that - - - 45 
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SJH:   Yes, that is fine. 

 

MS APPLEYARD:   So on that basis we will proceed with the merits argument 

so there are two witnesses, neither of whom are to be cross-examined.  

The first is Mr Shane Watson who has appeared previously so at least 5 

two Panel members will be familiar with him but I am conscious that 

two others are not.   
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<SHANE CHARLES WATSON, affirmed [11.52 am] 
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<EXAMINATION BY MS APPLEYARD [11.53 am] 

 

MS APPLEYARD:   Do you confirm that your full name is Shane Charles 

Watson? 

 5 

MR WATSON:   Yes. 

 

MS APPLEYARD:   You are the network assets manager at Orion 

New Zealand Limited? 

 10 

MR WATSON:   Yes. 

 

MS APPLEYARD:   You have provided to the Panel a short statement of 

evidence dated 30 September 2015? 

 15 

MR WATSON:   Yes. 

 

MS APPLEYARD:   And you confirm that is true and correct? 

 

MR WATSON:   Yes. 20 

 

MS APPLEYARD:   Now, your evidence is short and it simply outlines the 

hazardous substances used, transported and stored by Orion.  A 

summary would just about be longer than the evidence, is there 

anything in particular you wanted to say? 25 

 

MR WATSON:   Not in particular, it is just that, you know, my evidence is 

basically that we use some oil and fuels for generators and 

transformers, we have been using them for quite a long time and not 

had any real issues with the controls that are in place through the 30 

Resource Management Act and other things basically have managed 

these issues on an ongoing basis. 

 

MS APPLEYARD:   I do not know if there is any questions from the Panel? 

 35 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Mr Neill? 40 

 

MR NEILL:   Just a comment, you indicated there have been no real issues, 

have there been issues? 

 

MR WATSON:   No.  No, we have incidents but I mean the mitigations around 45 

those small oil spills or something they have been mitigated by the 
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controls we have in place by limiting the spread and then doing 

anything we need to in terms of restoring issues. 

 

MR NEILL:   Thank you, sir. 

 5 

SJH:   Thank you.   

 

MS APPLEYARD:   Thank you. 

 

SJH:   Thank you, Mr Watson.   10 

 

<THE WITNESS WITHDREW [11.54 am] 

 

MS APPLEYARD:   And the next witness, I should probably preface this by 

saying largely Orion and CCC are in agreement so hence the brevity of 15 

the evidence.  The second is a statement of evidence from Mason John 

Scheele and this is also given on behalf of the University of Canterbury 

and Christchurch Polytechnic Institute who Mr Chapman, who is seated 

to my right, represents.  So the evidence is - - - 

 20 

SJH:   So you are the Polytech and the University, Mr Chapman? 

 

MR CHAPMAN:   That is correct. 

 

MS APPLEYARD:   Yes, so I will call him and then I will call him for Orion 25 

and then there may be some additional questions that Mr Chapman has. 

 

SJH:   Yes, thank you.   
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<MASON JOHN SCHEELE, affirmed [11.55 am] 
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<EXAMINATION BY MS APPLEYARD [11.56 am] 

 

MS APPLEYARD:   Do you confirm that your full name is Mason John 

Scheele? 

 5 

MR SCHEELE:   I do. 

 

MS APPLEYARD:   And you are consultant planner with Resource 

Management Group based in Christchurch? 

 10 

MR SCHEELE:   Correct. 

 

MS APPLEYARD:   You have provided to the Panel a statement of evidence 

on behalf of Orion dated 30 September 2015? 

 15 

MR SCHEELE:   Correct. 

 

MS APPLEYARD:   Just dealing with Orion.  And you confirm that is true and 

correct as it relates to Orion? 

 20 

MR SCHEELE:   Correct, yes. 

 

MS APPLEYARD:   Paragraph 9 you state that there are two matters which 

remain in contention with relation to Orion which notes the two rules.  

Could you just briefly give the Panel a highlights package of what the 25 

issue is and what is in dispute? 

 

MR SCHEELE:   In very brief essence note 9 and note 10 relate or identify 

designated sites for – sorry, they relate to identifying designated sites 

for substations as part of the electricity network being identified within 30 

group 1 or group 2 in terms of hazardous substances.  Obviously the 

sites being subject to a designation are not subject to the rules of a 

district plan and in mediation there was agreement between the 

Christchurch City Council that those clauses should be deleted and that 

has been followed through into the evidence.   35 

 

MS APPLEYARD:   And is there any other matter you wish to draw to the 

Panel’s attention with respect to Orion? 

 

MR SCHEELE:   The only other matters of course as Jo has already addressed 40 

in terms of the corridor protection in terms of hazardous substances, the 

only note I wish to say on that is that for consistency purposes to 

maintain a level of rules consistent to all parties that will be relevant to 

that.  Apart from that I have nothing else to add. 

 45 

SJH:   Thank you. 
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MS APPLEYARD:   Thank you, now Mr Chapman may - - - 

 

SJH:   Mr Chapman? 

 5 

<FURTHER EXAMINATION BY MR CHAPMAN [11.58 am] 

 

MR CHAPMAN.   You have also filed in that same brief of evidence, evidence 

on behalf of the University of Canterbury and the Christchurch 

Polytech? 10 

 

MR SCHEELE:   I have, yes. 

 

MR CHAPMAN:   Do you confirm that you have identified at paragraph 9 the 

scope of your evidence in relation to the University and CPIT? 15 

 

MR SCHEELE:   Correct. 

 

MR CHAPMAN:   Would you please summarise the issues for the University 

and CPIT please? 20 

 

MR SCHEELE:   Again the issues relate back to rule 5.1.2.3 but in this case for 

notes 5 and 12.  Note 5 sets the qualities of hazardous substances that 

can be stored on a site.  The matter for the University and CPIT in that 

regard is that hazardous facilities refers to site and the University or the 25 

campuses are large facilities and they have a number of hazardous 

facilities onsite, and there is a possibility of interpretation that could 

limit to those sites being limited to one hazardous facility only. 

 

 During mediation with Council it was determined that this was not the 30 

intent from them and as a result there was suggested wording from 

myself which forms part of appendix 1 to address this issue.  So that in 

terms of Special Purpose Tertiary Education zones that the thresholds 

apply to individual hazardous facilities as opposed to the site as a 

whole.  And again I note that has been adopted in Council evidence. 35 

 

 Note 12 again sets out that where an application site for a hazardous 

facility is adjacent to a more sensitive activity that the lower threshold 

or the more sensitive activity will apply over the less sensitive activity.  

In this case both the University and CPIT are adjacent to sensitive 40 

residential zones and as a result the group 3 thresholds of a sensitive 

activity for residential zone would apply over both campuses as 

opposed to the group 1 threshold as participator (ph 0.13) was intended 

within the plan. 

45 
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  [12.00 pm] 

 

 During mediation it was agreed that a buffer zone would be appropriate 

in terms of this so that again at any hazardous facility beyond a 

30 metre buffer zone to residential zone would be subject to the 5 

Group 1 standards as opposed to Group 3.  Again, I have recommended 

suggested wording as part of my appendix 1 which again I see has been 

muchly adopted by the Council in their evidence and I support their 

adoption.  

 10 

SJH:   Thank you. 

 

MR CHAPMAN:   Would you answer any questions, please. 

 

SJH:   Thank you.  Ms Huria? 15 

 

MS HURIA:   Yes, just a quick clarification about your amended wording, 

thank you, on 12.  The buffer zone you have got in your recommended 

wording a more sensitive site but does that include residential? 

 20 

MR SCHEELE:   Yes, it does.  My understanding or interpretation of the rule 

is that a Residential Zone is a Group 3, whereas the Special Purpose 

Tertiary Education is a group 1, and a threshold for a Group 1 in terms 

of storing hazardous substances is higher than a Group 3, so I would 

deem that in this case anything that would be either a Group 2 or 25 

Group 3 would be a more sensitive activity than the Group 1 or Special 

Purpose Tertiary Education Zone. 

 

MS HURIA:   Thank you, thank you, sir. 

 30 

SJH:   Thank you.  Mr Neill? 

 

MR NEILL:   No questions, sir. 

 

SJH:   Mr Daysh? 35 

 

MR DAYSH:   Yeah, just a follow on from there, the term “sensitive site”, is 

that defined in the Council’s, those rules?  A more sensitive site? 

 

MR SCHEELE:   Not specifically to my knowledge.  I guess for greater clarity 40 

there could be alternative wording as opposed to more sensitive site – 

sorry – as opposed to maybe a session more sensitive group. 

 

MR DAYSH:   It just seems reasonably loose to me in terms of wording but 

were you here this morning when we were talking with the Crown with 45 

Ms Dawson? 
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MR SCHEELE:   Yes, I was. 

 

MR DAYSH:   Dr Dawson, sorry.  I think the Crown’s proposition is that the 

activity tables and the provisions that the Council have put forward are 5 

unnecessary and large and we heard from Dr Dawson about the fact 

that HSNO actually deals with sensitive areas within separation and 

segregation.  Do you have any comment about that as an alternative 

approach and how the University and Polytechnic – would you support 

that approach? 10 

 

MR SCHEELE:   I guess from my own experience in terms of applying for a 

range of resource consents for hazardous activities in the Christchurch 

area, a large reliance of mitigation of effects has been in compliance 

with HSNO standards, seems to be in my experience to the key 15 

mitigation factor.   

 

 From my own perspective, I guess the only matter that I feel that 

HSNO does not necessarily address that the Resource Management Act 

does is one of amenity effect.  So I do understand the perspective where 20 

they are coming from.  I do think there is some merit with that but I am 

concerned that there is still a question of amenity that is not necessarily 

addressed. 

 

MR DAYSH:   So what would be the particular amenity effects?  You know, 25 

amenities defined in the Act that would concern you would not be 

covered by HSNO? 

 

MR SCHEELE:   Again, I imagine in the circumstance would be when you 

have a very large storage facility that is immediately adjacent to a 30 

residential dwelling as an example, whereas a perceived amenity effect 

in terms of having a large containment of hazardous substances on site 

and then a perceived or otherwise effect on the property in terms of 

health and safety. 

 35 

MR DAYSH:   Do you think zoning provisions deal with that type of 

segregation of activities and amenity effects? 

 

MR SCHEELE:   To a large degree, I do agree with that as well but again there 

is always that perception in terms of having a residential zone property 40 

adjacent to a commercial area – sorry – industrial area.  And that 

perception sometimes in the community is quite often, although there is 

acknowledgement that they are beside an Industrial Zone.  Quite often 

there is not a full understanding of the community of the exact nature 

of activities that could occur. 45 
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MR DAYSH:  Thank you. 

 

SJH:   So without putting words in your mouth, you would support the Crown 

position, following on from the question from Mr Daysh, providing any 

gaps in the amenity values are picked up under the RMA? 5 

 

MR SCHEELE:   Yes, that is the position (INDISTINCT 0.26) 

 

SJH:   Thank you.  Any questions arising, Mr Chapman? 

 10 

<RE-EXAMINATION BY MR CHAPMAN [12.05 pm] 

 

MR CHAPMAN:   Just one, sir.  Just in relation to the wording issue of your 

note 12 which is on the last page of your evidence.  Are you aware as 

to whether there is any Group 2 zoning next to CPIT or the University? 15 

 

MR SCHEELE:   No, I am not.  I would say Group 1 - - - 

 

MR CHAPMAN:   Could an alternative wording simply to take out a more 

sensitive zone be replaced by Group 3 and Group 2 from a Group 2 or 20 

Group 3 zone? 

 

MR SCHEELE:   Yes, that would serve the same intent. 

 

SJH:  Ms Appleyard? 25 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Thank you, Mr Scheele.  You may stand down. 

 30 

MR SCHEELE:   Thank you. 

 

<THE WITNESS WITHDREW [12.06 pm] 

 

SJH:   Mr Gardner-Hopkins. 35 

 

MR GARDNER-HOPKINS:   Thank you, sir, members of the Panel.  I think 

you have a copy of my opening submissions. 

 

SJH:   Yes, thank you. 40 

 

MR GARDNER-HOPKINS:   They are probably not as long as they might 

feel.  There should be an attachment to the back of them and my 

intention is just to talk to the key points.  Really what they do is focus 

on the jurisdictional issue of the overlay and then really just to assist, 45 

just to record some of the other outstanding matters. 
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 The intention is to provide written closings that will pick up on cross-

examination and the questions that arise during the course of the day 

today.  At 1.2 I do set out what the oil companies do, I do not think I 

need to take you through that, and at the bottom of the page there is a 5 

plan that illustrates the activities that occur at the port and I think there 

was some question around how this was laid out yesterday.  What I will 

intend to do is invite Mr le Marquand to talk to this, he knows the 

facilities better than I do and I do just note that the plan shown here is 

actually taken from the original oil companies submission, so it is 10 

already on the record in that sense.   

 

 So if I can move just to the key concerns, and really here the emphasis 

is on some of the provisions related to hazardous substances and 

contaminated land and the general thrust of the oil companies approach 15 

is to ensure that the regulatory controls are included in the right place, 

and what I mean by that is really the debate we are having between 

controls being under the HSNO and the RMA, and then also in respect 

of some of the contaminated land provisions, controls being in the 

Regional Plan versus the District Plan. 20 

 

 The oil companies are conscious to avoid duplication but do not want 

anything to fall between the gaps and that is one reason that they are 

promoting this interim overlay. 

 25 

 2.3 and 2.4, I refer to some provisions that the Panel will be familiar 

with by now.  I just do wish to emphasis and others have done in terms 

of the interface between HSNO and RMA.  Councils have the ability to 

impose more stringent controls but only where this is necessary for the 

purpose of the RMA.  I do make the point that term “necessary” does 30 

suggest to me a higher standard that most appropriate and in any - - - 

 

SJH:   There is no decided authority on that I take it, because no-one has sited 

any. 

 35 

MR GARDNER-HOPKINS:   In this context I am not aware of it coming up.  

Certainly in terms of the evolution of the RMA, the current phrase most 

appropriate at a point in history I think used the term “necessary” and I 

think there have been some observations that term necessary was a 

higher threshold or standard than most appropriate in that context. 40 

 

SJH:   Just on a language basis that would certainly be true. 

 

MR GARDNER-HOPKINS:   So I do say at the very least it signals the need 

for a robust section 32 assessment and in respect of the overlay 45 
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provisions, my submission is that this Panel now does have a robust 

section 32 assessment. 

 

  [12.10 pm] 

 5 

 That was attached to the evidence of Mr le Marquand and so as part of 

his evidence he repeated the section 32 analysis, and I do say the Panel 

can rely on that and as I understand it that section 32 analysis that he 

provided may well have assisted the Council in coming to its position 

to accept aspects of the overlay as it relates to Woolston. 10 

 

 I refer to the quality planning guidance note and what it says about 

additional controls in the RMA and I just pause to note, and it is 

evident from the guidance note itself, at the back of the guidance note it 

lists the participants behind the Quality Planning website and initiative, 15 

and it is a broad section of organisations.  It does include the MfE, we 

have heard, it includes NZPI, it includes Local Government New 

Zealand, it includes NZIS – the Institute of Surveyors, and it includes 

the RMLA – the Resource Management Law Association. 

 20 

 And I think there has been some discussion about the difference 

between an MfE guidance note and a quality planning guidance note.  

And as I understand it there is not necessarily a bright line distinction 

between the two, but one view is that guidance material can migrate 

from originally being MfE into the quality planning initiative, and that 25 

may reflect a growing acceptance of the practice with the quality 

guidance initiative intending to reflect what is best practice or what is 

current practice. 

 

 Additionally, where there is a greater policy element behind the 30 

guidance material, that guidance will often sit and stay with the MfE 

guidance.  And I use as an example of that the relatively recent 

guidance material on the six month consenting process which became 

live I think earlier this year, and the guidance note for that sits in the 

MfE domain, and there is quite a high policy content to that guidance 35 

note.  And throughout it explains why the changes were made, as well 

as what the changes are and how councils might with to approach them. 

 

 So I do say that might just assist in understanding some of the 

distinctions between this guidance material.  Because I do say, the 40 

material is a relevant consideration or it is a relevant matter, under 

104.1C that the Panel can have regard to. 

 

 So turning to the overlaying and really I think I can jump in at 2.7 and I 

do just need to clarify precisely what the oil companies are seeking 45 

here.  They are seeking as an interim measure the inclusion of an 
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overlay at both Woolston and Lyttelton with the following associated 

provisions, and I do emphasise here this is at a minimum and this may 

not be entirely clear from the evidence, so I want to clarify that. 

 

 So first (INDISTINCT 4.12) the policy recognising that it is 5 

appropriate to avoid sensitive activities locating within the interim risk 

management overlay and the latest redline version includes a policy 

along those lines for Woolston, that is supported.  The next element as 

a minimum is a non-complying rule for any sensitive activity located 

within the overlay.  And that too is present in the current redline 10 

version, and then mapping annotations that identify the extent of the 

interim overlay.  And we have those now for Woolston in I think it is 

plan 47, a couple of variations of it. 

 

  [12.15 pm] 15 

 

 Now at 2.8 I record that the oil companies in their submissions had 

originally sought a more comprehensive set of overlay rules, including 

a building design overlay and then extending further beyond that a 

wider overlay requiring sensitive activities to prepare an emergency 20 

plan.  And if you do recall that really is the basis on why there are two 

additional maps, versions of planning map 47, one shows the smaller 

building design overlay, the other shows the emergency plan overlay. 

 

 And the Council as I understand it has accepted I suppose that slightly 25 

more refined approach to the overlays and that is support by the oil 

companies.  Mr le Marquand in his evidence had proposed as a 

compromise this more streamlined approach to the rules where there 

would simply be one overlay and the consequence would be simply 

non-complying status or sensitive activities within that overlay. 30 

 

 I suppose the preferred outcome is the distinction between the building 

design overlay and the emergency plan overlay and really that is a 

decision that the oil companies are putting to the Panel, and really the 

decision is an overlay at all and the associated policy rule, what I call a 35 

slightly more sophisticated version of the overlay, or something that is 

more streamlined. 

 

 And my submission is if the Panel were to adopt an overlay approach 

then whichever of the two, the more detailed or the streamline 40 

approach, it should be adopted consistently as between Woolston and 

Lyttelton. 

 

 At 2.9 I touch on the interim nature and how long should be given for 

the interim position to exist.  We have in the provisions in the redline 45 

provisions a date out to 2018 and in my submission there is a balance to 
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be met between trying to create an incentive for QRA to be done in a 

timely fashion and for then a plan change to be promulgated once the 

QRA has been completed, and the risk of leaving a gap if things do not 

go as quickly as might be hoped.  Because of course the undertaking of 

the QRA is not the end of the process - - - 5 

 

SJH:   Look Mr Gardner-Hopkins, you are speaking to the submission.  It is 

now taking longer than just reading it out.  So please speak to it. 

 

MR GARDNER-HOPKINS:   Yes sir.  So the submission sir is that a longer 10 

date would be preferred or else the timing could be tied to the condition 

of the plan change or the lodgement of the QRA.  In terms of 

jurisdiction, 2.10A, the Panel’s jurisdiction in my submission is limited 

only to the extent that its decision cannot be inconsistent with the 

recovery plan.  At 2.10B I make the point that until the Minister has 15 

made his decision on the recovery plan and it has been gazetted, there 

is no recovery plan for this Panel’s decision to be inconsistent with - - - 

 

SJH:   So you are asking us to make a decision that could be inconsistent with 

that and then what do we do if it is? 20 

 

MR GARDNER-HOPKINS:   Yes, so in my submission - - - 

 

SJH:   It is not very pragmatic is it? 

 25 

MR GARDNER-HOPKINS:   Well I think there is a potential way forward in 

that you could build in to any of your decisions what might happen 

depending on where the recovery plan ends up. 

 

SJH:   Well how long is a piece of string? 30 

 

MR GARDNER-HOPKINS:   Yes, it is a difficulty really as a consequence of 

timing sir and we have made the request to the Minister that he give 

some direction to this Panel or that he amend the recovery plan and we 

do not know where that will end up. 35 

 

  [12.20 pm] 

 

 We have heard that the timing of the recovery plan may well be longer 

than originally anticipated as well.  On the next page again I just 40 

reproduce that plan showing the area outside the scope of the recovery 

plan.  My submission is that certainly it is a smaller area but it is not as 

small as the Council would describe it and it is better to have some 

protection in the interim than no protection over those areas. 

 45 

 At 2.11 sir, I just address very briefly - - -  
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SJH:   Well I have read that and I have also read the draft just decision which is 

critical of the oil companies and you know that and I know that so we 

will just move onto 12.12 I think. 

 5 

MR GARDNER-HOPKINS:   Thank you sir, and I do not need to spend much 

time on this, the outstanding matters, the transportation hazardous 

substances and really we see the framework that is being established 

there is essentially impractical and unlikely to work in the real world.   

 10 

 A similar submission in respect of the certification requirements, we 

see some difficulties down the track and also we seek some 

amendments to the retail sale of fuel provisions.  I probably do not need 

to cover contaminated land aspect sir, that is primarily addressed in the 

evidence of Mr Court and I have listed my three witness there and 15 

unless there are questions am happy to call the first witness. 

 

SJH:   Thank you. 

 

MR GARDNER-HOPKINS:   I can call Mr Le Marquand to the stand? 20 
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<DAVID WILLIAM LE MARQUAND, sworn [12.22 pm] 
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<EXAMINATION BY MR GARDNER-HOPKINS [12.22 pm] 

 

MR GARDNER-HOPKINS:   Thank you, Mr Le Marquand, can you confirm 

your full name is David William Le Marquand? 

 5 

MR LE MARQUAND:   I do. 

 

MR GARDNER-HOPKINS:   Have you produced a statement of evidence 

dated 30 September 2015? 

 10 

MR LE MARQUAND:   I have. 

 

MR GARDNER-HOPKINS:   Do you have any material corrections you wish 

to make to your statement? 

 15 

MR LE MARQUAND:   No. 

 

MR GARDNER-HOPKINS:   Can you please confirm your statement is true 

and correct to the best of your knowledge and ability? 

 20 

MR LE MARQUAND:   I do. 

 

MR GARDNER-HOPKINS:   Have you prepared just a short highlight 

package? 

 25 

MR LE MARQUAND:   I have. 

 

MR GARDNER-HOPKINS:   If you could please take the Panel through that 

and then answer any questions there may be. 

 30 

MR LE MARQUAND:   I am in support of the definition of hazardous 

facilities that are being promoted by the Council and also the objectives 

and policies except in relation to transport and the overlays and I will 

deal with those a little bit later. 

 35 

 I do wish to comment on the concerns raised in Mr Purves evidence for 

LPC on paragraph 50 in relation to policy 12.1.1.2.1 which I refer to 

the sensitive activities policy.  He says that the policy could effectively 

veto the option for the cruise ship berth at Naval Point.  I do not accept 

that position.  The policy and overlay relates to sensitive activities.  The 40 

cruise ship berth does not fall within the definition of a sensitive 

activity and support activity. 

 

 I understand that Liquigas is no longer seeking amendment to the 

definition to include places of assembly and therefore in my opinion 45 

the cruise ship terminals cannot be affected by that particular policy.   
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 Now in terms of the transport matter I continue to oppose the hazardous 

substance policy in relation to the transport.  The council it did accept 

an alternative policy promoted by the oil companies that was a fullback 

or more pragmatic approach.  My preference is still to have that policy 5 

relating to transport routes deleted. 

 

 Mr Blair’s rebuttal evidence has introduced new assessment criteria in 

12.1.3.8a and 12.1.3.8bA which require an assessment of effects on 

transportation routes when assessing a proposal for hazardous facilities  10 

 

  [12.25 pm] 

 

 In particular it is unclear to me how one can assess truck movements 

from an hazardous facility against and I quote “the context of changing 15 

risk profiles as environments change along the route”  In certainties of 

this provision and potential to generate significant and unnecessary 

information remains a concern.  I think the matters raised in my 

evidence are still relevant in relation to that if I seek those to be 

deleted. 20 

 

 Further in relation to service stations that require an RDA consent 

which is more than 100,000 litres of petrol and 50,000 litres of diesel.  

They were in the plan previously explicitly excluded from the transport 

assessment criteria but now they will be required to consider it under 25 

this particular rewrite.  I am not aware of the submission that has 

provided the scope for that change and if the new assessment criteria 

relating to transport routes is to remain then I suggest the exemption be 

reinstated back into RD3 to exclude that relating to service stations. 

 30 

 In relation to certification and the application of appendix 12.1.5.1 as it 

applies to P4 which is the permitted activity for service stations.  The 

matters in relation to the appendix remain opposed and the provisions 

that are proposed by Mr Blair still include a certification requirement, 

notwithstanding agreement of expert conferencing that such a process 35 

is unworkable. 

 

 While the certification requirement has been slightly watered down 

with the words “could” in my view these just create further uncertainty.  

It is not clear if it is intended to be optional and/or what the 40 

implications are if certification is not provided bearing in mind this is 

also to be used as a reference back when you are looking at a restricted 

discretional activity as well in terms of the extent of compliance with 

that. 

 45 
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 So in my evidence I believe on certification still stands and I consider 

the reference to that needs to be removed and also the word “note” that 

was supported by Mr Schaffoener.  I also continue to support the 

deletions to the specific references to the sections of the appendix in P4 

itself and there were a list of four particular matters and I am saying 5 

that only a matter relating to spill containment should be retained in 

that one, the other matters can be deleted because of this issue and 

overlap with the HSNO matters. 

 

 These matters are set out in attachment B of my evidence and also the 10 

global changes that I see in relation to the appendix 12.1.5.1 I set out in 

attachment E.  In terms of assessment criteria and these have been 

rewritten by Mr Blair and they now include separate criteria for 

ecotoxic substances and the OD.  Substances such as petrol, diesel and 

jet have a range of particular hazards and substances properties 15 

including ecotoxic properties and I am not clear why this has been 

separated out and provided for and given the rebuttal evidence of Mr 

Schaffoener that classes 9.2, 9.3, and 9.4 can be removed from there 

AST table while they should remain. 

 20 

 As a result if it is uncertain, if one is expected to have the properties of 

a substance separately evaluated that could be the concern or the 

practice that maybe required or merged down the track.  If that is the 

case it is unnecessary and I support the deletion of that in its entirety.  

Alternatively, if there is a reason and I am not quite clear the reason 25 

and rationale for that but it is made clear that if assessing a substance 

with more than ecotoxic properties then one considers only the first lot 

of criteria consider the substance as a whole at the time. 

 

 Moving to the overlays I just give an update following on what Mr 30 

Purves said yesterday in relation to the risk assessment and where that 

has got to.  There has been on the table before Council since July an 

offer of doing an accumulative QRA from the oil companies, that is yet 

to be accepted and we are working through the process by which that 

may be looked at. 35 

 

SJH:   Sorry, you offered, the oil companies offered the Council to do the QRA 

in July? 

 

MR LE MARQUAND:   Yes. 40 

 

SJH:   You have got no decision from them on that yet? 

 

MR LE MARQUAND:   No, we are still working through that process and as 

you heard the Council have actually asked for another extension of 45 
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time so we have some concern about when we are actually going to be 

able to do that. 

 

  [12.30 pm] 

 5 

 I did offer, while Ms Polich is here to go and talk to Council about the 

issues of QRA but the offer was not taken up.  So at this stage we have 

had some discussions and we are going to be working through a 

process.  We are meeting again in a fortnight to see how the things will 

be progressing. 10 

 

 If I could maybe get that photograph of the terminal up from 

Mr Gardner-Hopkins’ opening submissions please. 

 

 So from that particular photograph you can see where the fuel wharf is, 15 

it is where the goods come in and they are unloaded.  Mobil GCSQ is 

the place where the start of the Woolston pipeline starts and they pump 

product over the hill from there.  The BP terminal, there is petrol right 

in a middle tank on the left hand side right opposite the open space 

area.  You will recall yesterday looking at that, the overlay or the bit 20 

that is left.  You have petrol tanks in very close proximity to that.   

 

 To the right, to the far right there are bitumen tanks and there is also 

avgas in the BP terminal.  The Z Energy compound underneath the cliff 

is a diesel only compound and the Mobil compound left which did have 25 

petrol is now not working due to the slip that has happened in there and 

that has resulted in I guess a shortage of petrol storage in the Port at the 

moment.  That is not being used so that has had a consequence from a 

logistic point of view around the rest of the country in terms of 

servicing supplies to other parts because you have got to do shorter 30 

turnarounds because there is a lack of capacity in the Port at the 

moment.  So there is obviously the recovery going on in relation to that 

issue. 

 

 Mr Cameron Taylor did make some of those comments in his evidence 35 

in relation to Strategic Directors but the members of the Panel were not 

involved in that. 

 

SJH:   Well some of us were. 

 40 

MR LE MARQUAND:   Yes, sorry.  So I think there has been a narrowing of 

gulf between the oil companies’ position and the overlays and in fact I 

might have been overtaken at the end of it as the Council has now 

picked up and looked after, having reviewed the section 32 decided to 

include the full suite of rules. 45 
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 The concern was expressed about Lyttelton by Mr Blair on the basis of 

jurisdictional concerns and the area where jurisdiction is not an issue, 

being he thought it was not particularly large.  However I also 

understood him to accept that if there was an overlay they should be 

consistent.  I continue to support an interim overlay applying both to 5 

Woolston and Lyttelton. 

 

 I raised at mediation the prospect of an interim overlay on the basis of 

trying to work through towards an agreement and having regard to the 

concerns raised by Council at that particular point.  This was in relation 10 

to the fact that the boundaries were not justified by QRA and the 

potential costs that might be imposed in relation to those rules. 

 

 So based on some of the feedback at the mediation as a compromise I 

propose a more simplified approach in relation to the non-complying 15 

rule to ensure the sufficient interim control over the potential 

encroachment of sensitive activities.  This is until such time as a QRA 

can be completed for each location.  That said, I included in my 

evidence the full section 32 for the more structured overlay and rule 

framework, which has been accepted by Council. 20 

 

 The Council has recommended including the specific interim policy in 

relation to the interim Woolston risk management overlay and I support 

that.  I would also support a similar policy should be included if there is 

any interim overlay for Lyttelton. 25 

 

 The evidence of Mr Purves considers that non-complying consent 

status for sensitive activities would make it difficult to secure consent 

for the cruise berth at Naval Point.   

 30 

  [12.35 pm] 

 

 I must say I do not accept that and I reiterate that it is not a sensitive 

activity and will not be affected by the overlay rule. The ability to 

consent cruise ship berths at Naval Point will be dependent upon the 35 

outcome of the risk assessment required in accordance with LPRP.  

And I just make the point in relation to sensitive activities and the 

acceptance criteria in terms of HIPAP, that relates to basically 

individual fatality matters.  The issue relating to cruise ship which 

relates to numbers of people is a societal risk matter and Ms Polich will 40 

be able to clarify and expand on that. 

 

 Mr Purves also goes on to consider that the risk of any sensitive 

activity establishing in the vicinity of Woolston terminal to be remote 

in the interim and for Lyttelton it will be most surprising.  And I think 45 
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Ms Appleyard indicated that in her view no interim risk required any 

management. 

 

 While I accept that the risk may be of low probability of a sensitive 

activity occurring they are not out of the question and for the strategic 5 

infrastructure it is appropriate to be precautionary as any such 

encroachment will have high potential impact.  At Woolston for 

example and acknowledged by Mr Purves in his evidence, it may be 

possible for a pre-school to be established within 100 metres of the 

facility as a permitted activity.   10 

 

 At Lyttelton the open space area is directly opposite the BP and 

methanex terminals as you have seen and furthermore we do not know 

how long the interim period will be before a risk assessment, and more 

importantly, all the issues it raises, are sorted out and agreed.  The 15 

QRA at the end of the day does not provide the answer, you have got to 

decide what you are going to do with it and work through what the 

implications of that are, and then that would have to come through in a 

plan change. 

 20 

 So a precautionary approach in relation to the interim situation is in my 

view prudent and should be given effect to. 

 

 If anything is established there it will never compromise the existing 

and future operation of that facility and if you like the recovery of those 25 

hazardous facilities at the Naval Point area. 

 

 In my view, to allow a potential for that sensitive activity to occur 

would conflict with strategic objectives 3.3.12 and 14 which provides 

for infrastructure to be protected by avoiding adverse effects from 30 

incompatible activities and where there may be significant effects. 

 

 The Council has also introduced new rules P89 and RD4 and 5 relating 

to buildings design and emergency planning provisions.  Rule NC2 

refers to risk management overlay and NC3 to emergency planning 35 

overlay and the use of the different terms is in my view a bit confusing 

particularly as the intention of Mr Blair’s evidence for the Woolston 

LPG facility is to have the building design overlay and emergency 

planning overlay coterminous, so I think that is an issue of how it ends 

up being portrayed in the plan and it needs probably some redrafting to 40 

just make it clear, especially when you look at it in a particular plan. 

 

 While I do not oppose the building design and EMP rules as now being 

proposed as appropriate to apply round the fuel terminals, if the Panel 

is minded to have a simpler suite then I suggest the one I proposed 45 



 Page 243 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

should do that while still providing the appropriate signals for those 

who may be otherwise considering such a sensitive activity. 

 

 Lastly I raise the issue of expiry date for the overlays.  Mr Blair 

considered that they both should have expiry dates.  I suggest an expiry 5 

date for Woolston in order to create an incentive for a QRA.  You 

heard this morning that they are not required or not mandated.  In my 

view it is helpful to be incentivised and for the oil company to get on 

and do that and that would be through an expiring date. 

 10 

 Discussion with Mr Clease has identified a potential issue in getting a 

QRA and a plan change in place within the time frame.  I therefore 

suggest there needs to be wording that it will expire if no QRA is 

lodged with Council within that time period.  If a QRA is lodged with 

the Council then the interim overlay should continue until the Council 15 

has promulgated a plan change that becomes operative.  I do not see a 

need for an expiry date for Lyttelton, there is a requirement for a QRA 

under the LPRP anyway and the Council is in charge of that timeframe. 

 

SJH:  Ms Appleyard? 20 

 

  [12.40 pm] 

 

<CROSS-EXAMINATION BY MS APPLEYARD [12.40 pm] 

 25 

MS APPLEYARD:   Thank you.  Good afternoon, Mr le Marquand.  My first 

question is really one of clarification and I just want to understand 

where spatially the interim overlay you suggest for Lyttelton is.  So I 

am going to hand you a document and I am just wondering if you could 

show us, if necessary by drawing it, because I am not clear unless there 30 

is some place easy in the evidence I can find where it actually is. 

 

MR LE MARQUAND:   The - - - 

 

MS APPLEYARD:   I will give you a document and then you can either point 35 

me to your evidence or draw it on the – so just wait one moment and I 

will ask you to identify the document that I am handing out.  As a 

document you produced to the Lyttelton Port Recovery Plan process 

indicating an overlay in which the oil companies sought non-complying 

status for various activities, that is correct? 40 

 

MR LE MARQUAND:   No, that is not correct. 

 

MS APPLEYARD:   Okay. 

 45 

MR LE MARQUAND:   That is not an overlay. 
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MS APPLEYARD:   Okay, all right.  Well, this was a document you produced 

to the Panel, the Recovery Panel? 

 

MR LE MARQUAND:   That is the document that was attached to Ms Polich’s 5 

report. 

 

MS APPLEYARD:   Yes.  Can you show me where the overlay is that you 

propose as an interim overlay in this process by reference to this 

diagram? 10 

 

MR LE MARQUAND:   If you can look at page 32 of my evidence which was 

the attachment D to Mr Blair’s evidence, it shows the residual. 

 

MS APPLEYARD:   Sorry, I am not trying to be difficult here, I am just 15 

wanting to be clear where the overlay actually is. 

 

MR LE MARQUAND:   So the - - - 

 

MS APPLEYARD:   If I could just explain the confusion - - - 20 

 

MR LE MARQUAND:   Okay, so the overlay, maybe if I just, the overlay 

originally in terms of the submission is that whole area including the 

blue part and the other part that you see there.  The blue part is a 

jurisdictional issue as the residual part that is shown on that. 25 

 

MS APPLEYARD:   I understand that but you do not accept there is a 

jurisdictional issue, so are you pursuing an overlay in respect of the 

blue, red and purple? 

 30 

MR LE MARQUAND:   I would support that - - - 

 

MS APPLEYARD:   Given that you don’t accept there is a jurisdictional - - -  

 

SJH:   No, you are being asked what are you pursuing. 35 

 

MS APPLEYARD:   Yes. 

 

SJH:   Is the first thing and then if you want to qualify it you can. 

 40 

MR LE MARQUAND:   I am pursuing the whole. 

 

MS APPLEYARD:   The whole lot? 

 

MR LE MARQUAND:   Yes. 45 
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MS APPLEYARD:   So that includes all of the area within the Port Recovery 

Plan just to be clear? 

 

MR LE MARQUAND:   No, because the rest of it goes around there. 

 5 

MS APPLEYARD:   I understand that but the blue? 

 

MR LE MARQUAND:   Yes. 

 

MS APPLEYARD:   Yes, thank you.  So the different - - - 10 

 

MR LE MARQUAND:   If there is an issue then there is the residual matter 

that we are looking at there would be the - - - 

 

MS APPLEYARD:   Yes, I just wanted to clarify the relief you seek, so it 15 

includes land that is within the ambit of the Port Recovery Plan, it 

includes the blue?  Yes, thank you.  Now, you have had a long history 

of advising oil companies throughout New Zealand? 

 

MR LE MARQUAND:   I have. 20 

 

MS APPLEYARD:   How long have you been doing that for? 

 

MR LE MARQUAND:   20 years. 

 25 

MS APPLEYARD:   Thank you.  Do you know at a guesstimate how many 

other similar tanks to the ones we would find at Lyttelton there are 

around the country? 

 

MR LE MARQUAND:   Number of tanks? 30 

 

MS APPLEYARD:   Well, what - - - 

 

MR LE MARQUAND:   No. 

 35 

MS APPLEYARD:   Facilities, do you want to hazard a guess? 

 

MR LE MARQUAND:   In terms of facilities there are obviously Wiri, 

Tauranga, Palmerston North, New Plymouth, Wellington, Napier, 

Timaru, Christchurch, Nelson, Wellington and Dunedin. 40 

 

MS APPLEYARD:   And when was the first of those installed, do you know 

which one is the oldest? 

 

MR LE MARQUAND:   It could be Auckland and they were in probably the 45 

late 30s and no longer there. 
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MS APPLEYARD:   Now, you gave evidence here and at the recovery plan 

process that the risk we are addressing effectively is the risk of a 

Buncefield type incident, is that correct? 

 5 

MR LE MARQUAND:   The Buncefield type issue arose in relation to 

terminals that were not previously considered a credible event. 

 

MS APPLEYARD:   Yes, okay.  So when did that happen, when did 

Buncefield happen? 10 

 

MR LE MARQUAND:   2006, I think it was around Christmas. 

 

MS APPLEYARD:   So roughly 10 years ago.  So putting aside private plan 

changes and resource consents, how many operative plans around the 15 

country have an overlay of the type you now propose? 

 

  [12.45 pm] 

 

MR LE MARQUAND:   One in terms of part, plan change 36 in the Manukau 20 

District Plan. 

 

MS APPLEYARD:   Yes, which is that one? 

 

MR LE MARQUAND:   In Wiri. 25 

 

MS APPLEYARD:   And that related to a new facility being established in 

close proximity to an existing facility and it was a plan change? 

 

MR LE MARQUAND:   It is a plan change, it is an existing, the Wiri terminal 30 

is an existing terminal.  It arose out of the issues relating to the 

women’s prison. 

 

MS APPLEYARD:   The Auckland process, you have lodged a submission on 

that? 35 

 

MR LE MARQUAND:   We have. 

 

MS APPLEYARD:   And in that you are proposing an overlay? 

 40 

MR LE MARQUAND:   We are. 

 

MS APPLEYARD:   And what is the progress of that? 

 

MR LE MARQUAND:   That is due for hearing in I think February. 45 
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MS APPLEYARD:   Now, I understand reading your evidence and 

Ms Polich’s evidence is that effectively you are agreed that a site 

specific QRA is required before any permanent overlay can be put in 

place at Lyttelton, is that a summary? 

 5 

MR LE MARQUAND:   I think I support a QRA being done as a means, yes. 

 

MS APPLEYARD:   So where else in the country is there an interim overlay 

where no QRA has been carried out? 

 10 

MR LE MARQUAND:   There is not one.  I am aware there are discussions 

going on in Auckland in relation to Stolthaven.  I know that facility 

does not have a QRA and they are looking to have some sort of overlay 

as an interim basis.   

 15 

MS APPLEYARD:   That is not a notified proposal I take it? 

 

MR LE MARQUAND:   No, it is not. 

 

MS APPLEYARD:   Now, the assessment relates to effectively establishing a 20 

buffer zone around a hazardous facility and the risk is a risk to people 

and property, you would accept that? 

 

MR LE MARQUAND:   I do. 

 25 

MS APPLEYARD:   Can you tell me what age the oldest installation at the 

port is? 

 

MR LE MARQUAND:   The oldest installation.  No, I could not tell you off 

the top of my head but I think it may have been included in the 30 

evidence of Mr Taylor, it could be 40s or 50s. 

 

MS APPLEYARD:   Can I just take you back to your 11.19 and the diagram 

you have produced showing the extent of the overlay that you seek.  

Can you explain to the Panel the current zoning in general terms within 35 

that area that you seek the interim overlay? 

 

MR LE MARQUAND:   Yes, I understand that is proposed to be open space 

and Metro-something open space so it is basically open space. 

 40 

MS APPLEYARD:   And Port zone?  I am talking about the entire area. 

 

MR LE MARQUAND:   Oh, yes, and Port zone in the blue, yes. 

 

MS APPLEYARD:   So the landowners within there are the Port and the City 45 

Council? 
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MR LE MARQUAND:   They are. 

 

MS APPLEYARD:   How many guest accommodation facilities and 

preschools are there in that area at the moment? 5 

 

MR LE MARQUAND:   One as far as I am aware. 

 

MS APPLEYARD:   And how many proposals are there for sensitive activities 

within that area to your knowledge? 10 

 

MR LE MARQUAND:   I am not aware of any. 

 

MS APPLEYARD:   Now, I want to ask you some questions about the 

recovery plan process, the oil companies were obviously submitters to 15 

that process? 

 

MR LE MARQUAND:   They were. 

 

MS APPLEYARD:   Did you participate in the consultation phase in the 20 

drafting of the plan or up to the hearing which was conducted by 

Environment Canterbury? 

 

MR LE MARQUAND:   My participation in that was writing a submission and 

then preparing obviously evidence at the hearing. 25 

 

MS APPLEYARD:   Yes, so the oil companies’ submission was their first 

involvement in that process, wasn’t it? 

 

MR LE MARQUAND:   I can only talk from the point from when I was 30 

involved.  Originally in April I was having discussions with the 

Council in relation to Naval Point Recreational Development Plan and I 

happened to be with Mr Taylor from Mobil and we saw a plan and that 

was certainly the first time I had seen a reference to a cruise ship 

terminal and my understanding is it was also the same for Mr Taylor. 35 

 

  [12.50 pm] 

 

MS APPLEYARD:   You were the last submitter to appear on the last day of a 

two week hearing, weren’t you? 40 

 

MR LE MARQUAND:   Yes, we had no control over the order. 

 

MS APPLEYARD:   The submission that you put forward was effectively to 

seek non complying status for a number of activities within the overlay 45 

area was it not? 
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MR LE MARQUAND:   It was. 

 

MS APPLEYARD:   The Panel expressed considerable frustration with the 

lateness of your submission and the impact of that submission on 5 

overall expeditious Court recovery did they not? 

 

MR LE MARQUAND:   I do not think that is quite correct.  I think the 

submission was not late.  The submission was lodged on time and what 

they found frustrating was the fact that it was a big issue which was 10 

going to impede making - - -  

 

MS APPLEYARD:   Recovery. 

 

MR LE MARQUAND:   Not necessarily the recovery, in terms of making the 15 

decision that they wanted to. 

 

MS APPLEYARD:   You gave evidence at that hearing did you not? 

 

MR LE MARQUAND:   I did. 20 

 

MS APPLEYARD:   I would like to show you a document. 

 

SJH:   You could have it produced, Ms Appleyard. 

 25 

MS APPLEYARD:   Yes, I will just ask the witness to look at the document 

and confirm that that is the transcript of the discussion between 

yourself and the Panel on the day you appeared, I think it was 10 June? 

 

MR LE MARQUAND:   Okay. 30 

 

SJH:   Exhibit, thank you. 

 

EXHIBIT # 7 – LYTTELTON PORT RECOVERY PLAN 

 35 

MS APPLEYARD:   Now you said that I was incorrect when I said that the 

Panel was expressing some frustration, can I ask you to turn to page 

two of that transcript and at line 25 start Sir Panckhurst. 

 

MR LE MARQUAND:   Yes. 40 

 

MS APPLEYARD:   Where the Panel there is expressing that your submission 

came as a bombshell, that there had been an extensive process and right 

at the bottom just above line 40 that the fundamental problem is that 

what you are now raising would be and it is just frustrating to see all 45 

these resources committed to such a thing and then the last day for 
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submissions such as by reaching submission is yours to surface, that is 

the frustration? 

 

MR LE MARQUAND:   Yes, I understand that. 

 5 

MS APPLEYARD:   If we could go over the page to page three just under 9 10 

we there have Sir Graham expressing concern about the fact that that 

green square in respect of which an overlay is sought is the main 

football ground and he has not been there since he stopped playing 

rugby but every Saturday there is people there, do you remember that? 10 

 

MR LE MARQUAND:   Yes. 

 

MS APPLEYARD:   He points out that the Buncefield incident happened 

almost 10 years ago, you remember your answer to that? 15 

 

MR LE MARQUAND:   That would be correct. 

 

MS APPLEYARD:   He there was asking you questions about why given 

Buncefield happened in 2005 we only have this issue being brought to 20 

the attention of the Panel, now can you remember your answer there?  

Or would you like to give an answer to this Panel as to why given this 

risk is now 10 years old we now have the issue of interim overlays 

being raised now? 

 25 

MR LE MARQUAND:   The risk is not 10 years old, the risk has been there all 

the time, I guess what has happened is there has been a recognition that 

this issue can actually happen at the terminal whereas before it was 

never a credible event so that risk has always been there, it just has not 

been recognised. 30 

 

 With Buncefield it took a long time to get some clear understanding as 

- - -  

 

SJH:   Excuse me, when was the final report on Buncefield? 35 

 

MR LE MARQUAND:   About five years ago. 

 

SJH:   2008 was it not or 2010? 

 40 

MR LE MARQUAND:   2010. 

 

SJH:   So five years before this process? 

 

MR LE MARQUAND:   Yes, sir. 45 
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SJH:   So your 2006 earlier was wrong, it happened in 2005. 

 

MR LE MARQUAND:   That is right, it was Christmas 2005, yes. 

 

SJH:   And this is five years after the final report you are appearing in front of 5 

Sir Graham? 

 

MR LE MARQUAND:   That is correct sir. 

 

SJH:   Would you not fairly characterise his comments that you had a brassed 10 

off Chairman? 

 

MS APPLEYARD:   Absolutely, sir. 

 

SJH:   Yes, thank you. 15 

 

  [12.55 pm] 

 

MS APPLEYARD:   Just over at page four and line 35, that is you stating that 

you informed that Panel it would be appropriate to defer consideration 20 

of the issue to this process and that the oil companies would be lodging 

a submission and having it tested, just in that context of the word 

“testing” can you point me to any evidence before this Panel that is 

updated and new as distinct from the evidence that was produced to the 

Panel there back in July to support your submission? 25 

 

MR LE MARQUAND:   Section 32? 

 

MS APPLEYARD:   The section 32 is where we find the new updated 

technical information on risk is it? 30 

 

MR LE MARQUAND:   There is no new technical information apart from, I 

guess clarification in relation to the evidence of Ms Polich. 

 

MS APPLEYARD:   Page 35. 35 

 

MR LE MARQUAND:   Of the transcript? 

 

MS APPLEYARD:   Yes, sorry.  The question there was asked, not of you of 

Ms Polich but it is a precursor to a question asked of you, where Sir 40 

Graham Panckhurst there is saying “we are asking these questions 

because of the frustration we are faced with this submission of yours 

which raises a 250 metre contour line absent in the QRA and we are 

trying to get some feel for what might result from a QRA in this case 

and we are finding it difficult”.  So he then asks her more questions and 45 

then at the bottom of the page starting from about 30 you intervene. 
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 He makes the comment there “well I just said the absence of a QRA is 

almost destructive of grasping aspects of the plan, there is going to be 

some difficulties in drafting et cetera”, what has changed here that 

makes the job any simpler for this Panel, what is new? 5 

 

MR LE MARQUAND:   I think - - -  

 

SJH:   You are on oath. 

 10 

MR LE MARQUAND:   Yes, sir.  I think what is new is that the QRA is going 

to be undertaken at the time when the cruise ship facility was being 

proposed there was no consideration being given to risk assessment at 

all and that is happening now. 

 15 

MS APPLEYARD:   How does the fact this Panel knows that a QRA is being 

prepared help it with what to do in the interim? 

 

MR LE MARQUAND:   Well I think the issue in terms of the interim is it was 

relating to sensitive activities or the risk of a sensitive activity.  If one 20 

was established there that will have a profound effect on the ability for 

the existing facilities to operate.  They are distinct things and the issue 

of the cruise ship terminal is not the same as a sensitive activity. 

 

MS APPLEYARD:   Okay, well let us look at the sensitive activity sir, the only 25 

purpose of this interim overlay would be to prevent a sensitive activity 

which is not a cruise ship establishing on land owned by LPC or the 

Christchurch City Council. 

 

MR LE MARQUAND:   Yes. 30 

 

MS APPLEYARD:   What activities, permitted activities could be established 

on land owned by the City Council and the LPC between now and 

when a QRA is developed that pose a risk such that this Panel should 

impose an interim overlay? 35 

 

MR LE MARQUAND:   It would be things like, well it is also a restricted 

discretionary activities because it is nothing in relation to. 

 

MS APPLEYARD:   Well a restricted discretionary activity would go through 40 

a resource consent, I asked you about permitted activities.  What 

permitted activity could establish on land owned by the Christchurch 

City Council or LPC in the interim, around the zoning of that land? 

 

MR LE MARQUAND:   Yes, I have set those matters out in my evidence. 45 
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MS APPLEYARD:   What are they, guest accommodation? 

 

MR LE MARQUAND:   Yes, that was one. 

 

MS APPLEYARD:   How likely is that to establish in an open space zone or a 5 

Port? 

 

MR LE MARQUAND:   I cannot say. 

 

MS APPLEYARD:   What else? 10 

 

MR LE MARQUAND:   So there was residential unit for caretakers. 

 

  [1.00 pm] 

 15 

MS APPLEYARD:   Well how likely is that to establish in a port zone or an 

open space zone? 

 

MR LE MARQUAND:   Well again I cannot say until – something could 

happen.  So in 2008 for instance, (INDISTINCT 0.25) proposed a 20 

comprehensive development - - - 

 

MS APPLEYARD:   What I am asking is a permitted activity, not a resource 

consent application.  What are the permitted activities that the interim 

overlay would need to prevent between now and when a QRA is done? 25 

 

MR LE MARQUAND:   That is in relation to the caretaker’s residential use. 

 

MS APPLEYARD:   That is the only thing you are worried about is the 

caretaker’s residential use? 30 

 

MR LE MARQUAND:   And guest accommodation. 

 

MS APPLEYARD:   And guest accommodation, and that would justify an 

interim overlay over the entire area? 35 

 

MR LE MARQUAND:   Well it is a precautionary approach. 

 

MS APPLEYARD:   Thank you, I have no further questions. 

 40 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Mr Neill? 45 
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MR NEILL:   No, sir. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Yes, I want to change tack a little bit here and take you back to 5 

exhibit 2 which was tabled through Mr Blair yesterday, I think.  Were 

you at the hearing when that was tabled? 

 

MR LE MARQUAND:   When was that, sir? 

 10 

MR DAYSH:   So there is a series of – there is planning map 47, three of them. 

 

MR LE MARQUAND:   Yes. 

 

MR DAYSH:   And I think what you are saying to the Panel is you will go 15 

along with these sort of three different overlays in the plan but you 

would prefer a single overlay, is that right? 

 

MR LE MARQUAND:   I think it is a question of how you actually depict 

them so the circle around Liquigas for instance is a combined building 20 

overlay and Emergency Management Planning Overlay. 

 

MR DAYSH:   So just pause there.  So looking at this document we have in 

front of us, we have something called “Planning Map 47 Liquigas” 

spelt incorrectly, I think, Woolston.  “LPG Depot Individual Fertility 25 

Risk Contour”, and that is what you are referring to? 

 

MR LE MARQUAND:   So I think that should be an overlay management, 

whatever phrase I used, I cannot recall.  It should be the same phrase 

for the overlays.  So at the moment when you come to translate that 30 

through into the rules you have got two overlays being shown together 

at the same time on top of one another and you cannot distinguish that 

in terms of the plan. 

 

MR DAYSH:   So can you take me to the rules that relate to this plan?  Is that 35 

in Mr Blair’s attachment, is that how it operates? 

 

MR LE MARQUAND:   Yes, it does.  So in P8 it has got one relating to 

building design area and P9 it is the emergency planning area and if 

you go back to the map 47 you will not be able to know that that is 40 

linked to those particular rules. 

 

MR DAYSH:   Well I am really struggling with this because I do not know 

what is linked to what and when you say, I think you said that you 

supported perhaps a single overlay, is this the one that you would want 45 

to see in the plan? 
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MR LE MARQUAND:   I am happy for the circle as shown to be included 

there and for the extent of the - for the Woolston one I would put that 

over the top of each other so I would not have two separate plans in 

relation to showing those things, they can sit one on top of the other. 5 

 

MR DAYSH:   I am still confused.  So we have three plans, the second plan – 

sorry – which is called “Building Design Overlay”, is that one of the 

layers you are saying should be put over each other or is that something 

different? 10 

 

MR LE MARQUAND:   Yes, so the EMP overlay and the Building Design 

Overlay could not go over the top on one plan.  It is all a matter of how 

one wants to present the information and I was suggesting if you are 

going to present it in the plan it needs to be clear and consistent and use 15 

the same phrase and so the Individual Fertility Contour at the moment 

does not have any link back to the rules so you would need to use the 

same words.   

 

MR DAYSH:   Okay, so I am confused, I am sure that anyone trying to read 20 

this (INDISTINCT 0.09) the plan.  Can you – I will ask another 

question – the difference between the Building Design Area and 

Emergency Planning Area, why do we need those two areas to be 

different? 

 25 

  [1.05 pm] 

 

MR LE MARQUAND:   The different rules apply.  So in the Building Design 

Overlay which is in closest proximity to the facility, you consider the 

design elements in terms of risk exposure, areas of windows, those 30 

sorts of things, because they are going to take the brunt of any 

particular incident.   

 

 The Emergency Management Planning Overlay is one that is basically 

saying those parties in that area need to have their own Emergency 35 

Management Plan so required to do basically any way through the 

building their own building plan, evacuation plan, et cetera, but they 

actually factor in a response in relation to specific risk that may occur 

from that particular facility so they know what to do if there is an 

emergency at that facility, they know for instance that you would not 40 

move towards, or jump in a vehicle or drive towards the potential 

source of ignition. 

 

MR DAYSH:   Okay.  Perhaps can we go back to the plans again – sorry to 

jump around a bit – and I would like to go to the third plan.  So in that 45 
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shaded beige box I see there is a lot of different lots and presumably 

different sites.  Now what is the zoning, is this all the industrial zone? 

 

MR LE MARQUAND:   There is industrial heavy and industrial general, that 

is - - - 5 

 

MR DAYSH:   And how many landowners would be involved in that area, 

roughly? 

 

MR LE MARQUAND:   Could be 50 odd or so. 10 

 

MR DAYSH:   And they would be required to be on an Emergency 

Management Plan, is that the way you perceive if they were doing 

something - - - 

 15 

MR LE MARQUAND:   When they change it is a change of use, yes. 

 

MR DAYSH:   All right, okay.  Just on the same question or same issue, were 

you here when Dr Dawson gave evidence this morning? 

 20 

MR LE MARQUAND:   I was. 

 

MR DAYSH:   And I asked him some questions about his evidence and how 

HSNO deals with these property aspects.  We had, I think it was, in his 

paragraph we had A, B, C and it had the different controls that HSNO 25 

covers in relation to these types of matters.  Separation, segregation, 

emergency planning.  Would you agree that the HSNO legislation 

parallels what has been tempted to be done here through the 

District Plan? 

 30 

MR LE MARQUAND:   In terms of major – what we are looking at here, it is 

complementary.  For instance, the Emergency Management Planning 

and the HSNO is only going to relate to the facility itself.  It cannot 

make non-hazardous facilities consider those issues.   

 35 

 In terms of the HSNO approach, apart from this issue relating to major 

hazard facilities, it does deal with a lot of the smaller operational day to 

day matters reasonably comfortable. 

 

MR DAYSH:   All right, so currently what are the requirements under the 40 

Operative District Plan relating to obligations on those properties in 

these areas around emergency management or - - - 

 

MR LE MARQUAND:   My understanding is there would not be any. 

 45 

MR DAYSH:   There is none.  So this is a new suggestion? 



 Page 257 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

 

MR LE MARQUAND:   Yes, it is. 

 

MR DAYSH:   And this was suggested in the submission by the oil companies 

(INDISTINCT 4.15) this is where they arrived. 5 

 

MR LE MARQUAND:   That is correct. 

 

MR DAYSH:   So in terms of scope and interest, if they have been concerned 

about that they could have lodged a further submission and been 10 

involved? 

 

MR LE MARQUAND:   Could have done, yes. 

 

MR DAYSH:   I want to ask you some questions about your section 32 15 

analysis for the overlays.  I think you said in your introductory 

highlights package that you thought it had influenced the direction of 

Mr Blair’s final provisions in his rebuttal evidence, is that correct? 

 

MR LE MARQUAND:   That is what I said, yes. 20 

 

MR DAYSH:   Was that section 32 analysis – or when was it repaired and how 

long has it been available to the various parties? 

 

  [1.10 pm] 25 

 

MR LE MARQUAND:   That was prepared together with my evidence and it 

was I guess started when we were looking at leading into mediation. 

 

MR DAYSH:   Okay.  But was it discussed at the mediation? 30 

 

MR LE MARQUAND:   I did discuss information requirements with Mr Blair 

in relation to that time – I did not have it available at that time.   

 

MR DAYSH:   Right.  Okay.  Well that is everything I have, sir. 35 

 

SJH:   So just to understand that, I might have misheard, but your section 32 

was not available at mediation? 

 

MR LE MARQUAND:   No, sir. 40 

 

SJH:  So it only became available when you lodged your evidence on 

30 September? 

 

MR LE MARQUAND:   That is correct, sir.   45 
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SJH:   Okay.  I just do not see any linkage between P8 and P9 in your three 

maps.   

 

MR LE MARQUAND:   No, I agree, sir, and I think it needs some more work. 

 5 

SJH:   All right.  Thank you.  I must say, like Mr Daysh I struggle a little bit 

with these plans and it might be the size of them to be fair, but it seems 

a little surprising that an individual fatality risk contour bears no 

overlay with the others, but I think you gave evidence in the Natural 

Hazards? 10 

 

MR LE MARQUAND:   I did, sir. 

 

SJH:   So you will understand the AFI concept that was applied there? 

 15 

MR LE MARQUAND:   Yes, sir.   

 

SJH:   Is this line on your planning map 47, individual fatality risk contour 

based on an AFI? 

 20 

MR LE MARQUAND:   That is Liquigas.  I do not know anything about the 

Liquigas - - -  

 

SJH:   Okay, right, thank you.  That is fine.  So you would not be able to 

enlighten me as to what the AFI might be? 25 

 

MR LE MARQUAND:   For the terminals? 

 

SJH:   No, for that line there.   

 30 

MR LE MARQUAND:   I do not know.  So one is 10 to the million or – I do 

not know, sir.   

 

SJH:   Has it possibly come out of the 2008 QRA? 

 35 

MR LE MARQUAND:   Yes, that is where it has come from.   

 

SJH:   Right.   

 

MR LE MARQUAND:   But I do not know what the actual contour is. 40 

 

SJH:   Thank you.  That is helpful.  It seems obvious the Buncefield was 

considered a game changer? 

 

MR LE MARQUAND:   Yes, sir. 45 
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SJH:   Final report 2008 in a redacted form? 

 

MR LE MARQUAND:   It came out – there was a whole series of reports, sir.   

 

SJH:   I am basing this on the draft report from the Port Recovery Plan. 5 

 

MR LE MARQUAND:   Yes. 

 

SJH:   You would accept the dates that Sir Graham has put in there? 

 10 

MR LE MARQUAND:   Yes, sir.   

 

SJH:   The un-redacted 2010? 

 

MR LE MARQUAND:   Yes, sir. 15 

 

SJH:   And what did your clients do between – if it is such a game changer – 

between then and turning up before making the submission, before the 

Port Recovery Plan hearing?  Are you aware they took any steps or 

not? 20 

 

MR LE MARQUAND:   They have certainly been looking at this issue and it 

is a very difficult - - -  

 

SJH:   Well it is a little bit like people looking at QRA and they still do not 25 

happen.  What active steps did they take, if it was so urgent to 

introduce these protections into the various planning documents around 

New Zealand – are you aware of any or not? 

 

MR LE MARQUAND:   The ones relating to Wiri, yes, sir.  That has been the 30 

main focus. 

 

SJH:   But if it was such a game changer, wasn’t there a safety obligation to go 

around all them and seek plan changes and get overlays on all the 

different facilities you mentioned earlier, if it is the game changer that 35 

you are telling us it is, and we all saw it on television, wouldn’t that be 

responsible? 

 

MR LE MARQUAND:   That would be one way of dealing with the issue, sir.  

There is also obviously I mentioned (INDISTINCT 4.04) coming 40 

through, and they are requiring safety cases and it is going to require 

them to look at all those issues anyway. 

 

SJH:   You have seen the issue we have.   

 45 

MR LE MARQUAND:   Yes. 
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SJH:   You have told us it is a desperate matter, but it does not seem to have 

attracted desperate urgency from the oil companies.  Or indeed local 

authorities for that matter.   

 5 

MR LE MARQUAND:   And probably not as urgent as I would like, sir, either.   

 

SJH:   Okay, thank you.  Anything arising, Ms Appleyard? 

 

MS APPLEYARD:   No, sir.   10 

 

SJH:   Mr Gardner-Hopkins, anything arising or re-examination? 

 

MR GARDNER-HOPKINS:   Yes, sir. 

 15 

<RE-EXAMINATION BY MR GARDNER-HOPKINS  [1.14 pm] 

 

MR GARDNER-HOPKINS:   There is just one question, Mr le Marquand.  

You were asked by my friend a number of questions about permitted 

activities and how the two permitted activities you identified may or 20 

may not justify the overlay.  I think you started your answer or refer to 

restricted discretionary activities, but I wonder if you could please just 

explain to the extent restricted discretionary activities may be relevant 

to that same question of justification for the overlay? 

 25 

MR LE MARQUAND:   Yes, well in relation to restricted discretionary 

activity, if there is no specific reference to consideration of a risk then 

there is going to be a considerable amount of difficulty in trying to turn 

down a particular application that may be a sensitive activity. 

 30 

SJH:   I am sorry to do this, and I will give you a further opportunity – and that 

was the position between 2008 and when you appeared in front of Sir 

Graham’s Panel? 

 

MR LE MARQUAND:   It has been.  I do not know what precise - - -  35 

 

SJH:   But the risk was the same? 

 

MR LE MARQUAND:   Yes. 

 40 

SJH:   And the concern presumably was the same? 

 

MR LE MARQUAND:   In terms of the plan and potential, yes, sir.   

 

SJH:   All right.  Sorry, I just – and if there is anything arising from that you 45 

have a further opportunity.   
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MR GARDNER-HOPKINS:   Nothing further.   

 

SJH:   All right, thank you.   

 5 

<THE WITNESS WITHDREW [1.15 pm] 

 

Thank you.  We will adjourn for 30 minutes for lunch, thank you.   

 

ADJOURNED [1.16 pm] 10 

 

RESUMED [1.47 pm] 

 

SJH:   Yes, thank you. Yes, Mr Gardner-Hopkins. 

 15 

MR GARDNER-HOPKINS:   Thank you, sir, if I may call the next witness, 

Ms Polich, thank you. 
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<JENNIFER POLICH, affirmed [1.47 pm] 
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<EXAMINATION BY MR GARDNER-HOPKINS [1.47 pm] 

 

MR GARDNER-HOPKINS:   Ms Polich, can you please confirm that your full 

name is Jennifer Polich? 

 5 

MS POLICH:   Yes. 

 

MR GARDNER-HOPKINS:   You have produced a statement of evidence 

dated 30 September 2015? 

 10 

MS POLICH:   Yes, I have. 

 

MR GARDNER-HOPKINS:   You have the qualifications and experience set 

out in that statement? 

 15 

MS POLICH:   I do. 

 

MR GARDNER-HOPKINS:   Do you have any corrections you wish to make 

to that statement? 

 20 

MS POLICH:   No, I do not. 

 

MR GARDNER-HOPKINS:   So can you confirm to the best of your 

knowledge and belief that the statement is true and correct? 

 25 

MS POLICH:   It is. 

 

MR GARDNER-HOPKINS:   Have you prepared a short overview of the key 

issues? 

 30 

MS POLICH:   Yes, I have. 

 

MR GARDNER-HOPKINS:   Can you please take the Panel through that and 

then answer any questions that there are of you? 

 35 

MS POLICH:   Sure. Thank you. 

 

 So I have been retained by the Oil Companies to provide risk advice in 

relation to land use safety planning matters in the vicinity of hazard 

facilities, in this case it is specifically for petroleum fuel storage 40 

facilities. In this highlights package I have just tried to focus on the 

matters that I understand still potentially are an issue.  

 

 As has been stated by previous witnesses, the Council have accepted 

the concept of an overlay package as an interim position around 45 

Woolston and, as I understand it, there seems to be general support for 
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avoiding exposure of sensitive activities to unacceptable risk to protect 

significant infrastructure like major hazard facilities for reverse 

sensitivity effects arising from encroachment, and also for adopting a 

precautionary approach that is consistently applied if possible.  

 5 

 So really, I will just focus on the overlay we have prepared and why it 

has been prepared on the basis that it has been prepared, and I will also 

make a couple of comments based on experience in a similar process at 

some other facilities in New Zealand, specifically Halswell.  

 10 

 So in my view an overlay approach provides the most transparent 

means of ensuring all affected stakeholders, including the operators of 

the facility who are the sources of the risk are aware of and can 

communicate with their neighbours, and it also ensures that existing 

surrounding land uses or the proponents of any future development 15 

within the overlay are also aware of any potential risk issues. 

 

  [1.50 pm] 

 

 At expert conferencing the risk experts accepted that the overlay 20 

concept was appropriate to prevent encroachment by sensitive activities 

but there was still difference in opinion regarding how to develop the 

overlay, what basis it should be developed on and hence whether it 

should be included in the plan at this time. 

 25 

 So at the expert conferencing all the parties including me agreed that 

the QRA is the best basis for setting an overlay around larger hazardous 

facilities like the fuel and LPG facilities in the Woolston and Lyttelton 

areas.  The reasons for this are that QRA has the advantage of being 

site specific in the sense that it can account for particular safeguards on 30 

a particular facility, it can account for future growth cases, it can 

account for cumulative risk from multiple facilities and it can also 

allow for future flexibility if activities on a particular hazardous facility 

change.   

 35 

 So in that sense it is probably the most flexible and the most 

comprehensive approach if it is properly scoped in the first place, 

however as we have said multiple times, at this point there are no 

QRAs except for an older one for one of the Liquigas facilities which I 

think Mr Phillis will cover later.   40 

 

 A point to note, I think in the earlier witness statements there is the 

point about doing it once and doing it right and I do support that but the 

point about doing a QRA is that is not the end point.  There is a fair 

process in preparing the QRA in the first place, obtaining agreement of 45 

the results and also any required extra risk reduction measures people 
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are prepared to take at the source of the risk.  They have got a lot of 

built-in assumptions that need to be understood and agreed, and then 

once it is available you have got to agree what the results mean and 

how they are going to be integrated into some kind of planning 

mechanism.  So there could be a pretty long timeframe before an 5 

overlay based on a QRA is able to be adopted. 

 

 So on this basis, given the information that is available now, the risks 

from hydrocarbon fuel storages are fairly well understood and the 

reason for that really is that there is substantial evidence-based 10 

guidance which was developed from the investigations into the 

Buncefield event, which did occur in 2005, and as has been brought out 

in previous evidence, in about 2010 there was quite a bit of guidance 

published about what the mechanism of the worst case event was, what 

adequate separation distances were, that sort of thing. 15 

 

 So because this is specific to fuel terminals I think that that is a good 

approach for developing an interim overlay.  There are other potential 

approaches that could be adopted which I can get into if anyone is 

interested.  An example would be choosing a credible worst case 20 

scenario or foreseeable hazard scenario and doing a kind of cut-down 

risk assessment.  So it is probably less onerous than a QRA but still 

subject to agreement processes and a timeframe and method for the 

assessment agreement.  And I am not aware of any other specific 

separation distance guidance that takes into account worst case events 25 

such as the Buncefield scenario, that also accounts for differing land 

use, the differing sensitivities apart from the UKHSC material.   

 

 So there are certainly precedents for this sort of thing for other types of 

facilities like well sites as an example, wind farms is another example, 30 

but I am not aware of anything else apart from the UKHSC material for 

large fuel storage facilities.  So in the absence of a site specific QRA I 

would regard that as the best available guidance and that is why it has 

been suggested as the basis for the overlays around the fuel terminals.  

And the Woolston distance of the overlay is about 250 metre distance 35 

that has been mentioned and that particular distance is selected as it 

corresponds to a definition, it is called the inner zone definition, the 

UKHSC, and that is a zone where low density developments in those 

sensitive uses are regarded as being acceptable in the vicinity of large 

fuel storage facilities. 40 

 

  [1.55 pm] 

 

 So in my opinion I think that is the most straightforward way to apply 

an overlay to Woolston, particularly as it matches the extent of the 45 

industrial zoning and there are no known existing incompatible 
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sensitive land uses so to me it seems a sensible precautionary measure 

to prevent any future encroachment over the timeframe in which a 

QRA can be developed and you can get a more accurate idea of what 

the risk profile is for those facilities and set the buffer zone 

accordingly.  5 

 

 For Lyttelton you can adopt a similar approach but the Lyttelton area is 

physically quite different in the sense that the facilities are in a lower 

area surrounded by cliff and water on one side.  There is also existing 

residential housing on the cliff above some of the facilities so in my 10 

opinion an overlay approach does not work retrospectively, it only 

works in future for preventing encroachment.  Once you have 

potentially an issue you really need to examine the risks in more detail 

and decide whether they are sufficiently well managed or not.   

 15 

 So for this reason taking a more pragmatic approach the overlay would 

therefore apply really to the region of the Port area bounded by the cliff 

and the water and as I am not a planner I will not comment on how 

such a mechanism can be adopted, I will leave that to the planners and 

lawyers as to the overlap between the various plans, so I do not really 20 

have an opinion on that but conceptually I think the same principles 

should apply regardless of the mechanism that you need to adopt them 

under. 

 

 The other point I just wanted to pick up on was in Mr Schaffoener’s 25 

points in his rebuttal evidence.  He raises a number of issues about the 

difference in the overlap that is currently proposed for the WOSL 

Auckland facility, so I think some of the references to the unitary plan 

and plan change specifics have come up in relation to that.   

 30 

 I was actually the project manager for the WOSL QRA so I am very 

familiar with the assessment process that was done to go through 

understanding what the risks were to the surrounding land uses.  So that 

study went on for almost five years and the reason it was triggered was 

solely because of the women’s prison next door which is a sensitive 35 

land use, and once it was recognised that once you accounted for a 

worst case event which is the Buncefield scenario that women’s prison 

was too close, there was a very large amount of effort put in to develop 

risk reduction measure on the site for WOSL and also at the 

Corrections facility. 40 

 

 So what that has resulted in is really best practice safeguards at WOSL 

in my opinion, based on quite a lot of work we do with various 

facilities of that nature and they are accounted for in the QRA because 

we have done a QRA that accounts for these things, so hence the 45 

overlay is not going to be the same as a generic overlay that you apply 
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to a similar facility but with no particular understanding of the 

safeguards in place. 

 

 And perhaps to just pick up on the earlier question of what has been 

done as a result of Buncefield, there were a lot of recommendations 5 

that came out of Buncefield and most of them were to do with 

managing the risk at the source of the risk, so at the terminals 

themselves, and in my experience most fuel terminals have done quite a 

lot of work to improve things, like instrumentation and emergency 

response and their secondary containment and tertiary containment for 10 

spills, that sort of thing.  And they can be accounted for in a QRA but 

they cannot be accounted for if you are just setting a buffer zone based 

on the UKHSC guidance. 

 

 So really the other point to make about that QRA, the result of that 15 

QRA is there are some quite restrictive conditions that are set on both 

sites that limit really the kinds of changes and development that can go 

on at both WOSL and the Corrections site, so even if you do a QRA, 

the QRA has built into it assumptions and modellings regarding 

safeguards and then what you need to do is set some limits that say, 20 

well I need to make sure that the basis does not go outside what I have 

assumed for the QRA, so it is not as straightforward as just saying, I 

have got a QRA, here is my answer.  You have got a QRA, you need to 

understand the basis for it and how you make sure that that basis is not 

compromised in some way at the source of the risk. 25 

 

 Yes, so really I think the WOSL experience in my opinion actually 

provides a rationale for having these precautionary overlays to try and 

avoid the need to go through such an extensive process to 

retrospectively reduce the risk, it is something that has turned out to be 30 

perhaps too sensitive for the area that it has been put in. 

  [2.00 pm] 

 

 So in my opinion that experience is actually a supporting argument for 

precautionary type overlays around particular types of facilities, and the 35 

reason being, I do believe that zoning is the main way of avoiding those 

kind of effects, but I do think that that does not necessarily match the 

definitions of sensitive from a risk perspective in some cases, and that 

does vary by jurisdiction. 

 40 

 So in my opinion you can set these overlays conservatively, based on 

the best available information which I think is the UKHSC, I think they 

can be set that way for both Woolston and Lyttelton, and I also think 

that that does not preclude changing them at some point when you have 

better information available from a detailed QRA. 45 
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 So that is what I wanted to say.   

 

SJH:   Thank you.  Ms Appleyard? 

 

<CROSS-EXAMINATIONN BY MS APPLEYARD [2.01 pm] 5 

 

MS APPLEYARD:   Good afternoon.  I think the last time we met was at the 

Lyttelton Port Recovery Plan, so I will just ask you to confirm that you 

also gave evidence at that hearing? 

 10 

MS POLICH:   Yes I did. 

 

MS APPLEYARD:   On 10 June? 

 

MS POLICH:   Yes, I think that was the date, sounds right. 15 

 

MS APPLEYARD:   Approximately four months ago.  I am wondering if the 

witness could be shown the exhibit, I am not sure of the number of the 

transcript. 

 20 

SJH:   Seven. 

 

MS APPLEYARD:   I will explain to you, this is the transcript of the 

discussion between you and the Panel in that particular case, and could 

I ask you to turn to page 24.   25 

 

MS POLICH:   Yes. 

 

MS APPLEYARD:   And roundabout 9.30 you were asked a question about 

how long you have been involved, and you gave an answer “yes, early 30 

May was the first dealings I have had with this particular Plan”.  Just 

ask you to confirm that that was when you first become involved with 

the Lyttelton Recovery Plan? 

 

MS POLICH:   Yes, that sounds correct. 35 

 

MS APPLEYARD:   And that was to prepare evidence to support your – well 

the oil companies’ submission, wasn’t it? 

 

MS POLICH:   Yes, in relation to the cruise ships specifically to be clear.   40 

 

MS APPLEYARD:   Yes.  So the next question you were asked was by the 

Chair of the Panel asking you how long it was likely to take to get a 

quantitative risk assessment of this tank farm, do you remember giving 

the answer you gave in the following paragraph? 45 
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MS POLICH:   Yes. 

 

MS APPLEYARD:   “Pulling together the information with operators was a 

few weeks and to get a draft risk assessment takes about two months, 

so you could probably say six to eight weeks is a reasonable 5 

timeframe.” 

 

MS POLICH:   Provided you get the body of information - - - 

 

MS APPLEYARD:   Yes, and I understand it, that is the answer you gave at 10 

that time. 

 

MS POLICH:   - - - you could get some draft results out in that timeframe.  

 

MS APPLEYARD:   Is that the answer you gave at that time? 15 

 

MS POLICH:   Yes, I believe so. 

 

MS APPLEYARD:   Thank you.  And if I could just ask you, continuing on 

that theme to go over to page 35, sorry I may have skipped one.  Just to 20 

be fair to you, I will take you back to page 31, which I think is the 

answer you just gave.  The Chair returns to this question again and says 

“Ms Polich, I was asking you how long to do a risk assessment for a 

facility like this, and I think you said to me a couple of months to get a 

draft.  How long to complete it?” 25 

 

MS POLICH:   Yes. 

 

MS APPLEYARD:   I will just ask you to read your answer and confirm? 

 30 

MS POLICH:   Yes, okay, so a draft means you have results and you can say 

this is what they mean, and you can say here is a cluster of things you 

can consider doing or consider refining in the assumption sense.  So 

again it really depends on how much, what comes out of the risk 

assessment in the first part. 35 

 

MS APPLEYARD:   Sorry, do not necessarily read it out, just that is the 

answer you gave at the time? 

 

MS POLICH:   Probably. 40 

 

MS APPLEYARD:   And then - - - 

 

SJH:   What do you mean probably, do you accept the transcript or not? 

 45 

MS POLICH:   Well it is written down – yes, I will accept the transcript. 
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MS APPLEYARD:   And then the Chair’s asking you “well can you put a time 

on it, some sort of time because we have had reference to hearings 

which are pending in relation to the Replacement Plan for example”, do 

you understand the Replacement Plan to be this process?” 5 

 

MS POLICH:   Sorry, which number? 

 

MS APPLEYARD:   At the bottom of page 31.  Sir Pankhurst. 

 10 

MS POLICH:   I have got that question, yes. 

 

MS APPLEYARD:   Do you understand the reference “Replacement Plan” to 

be this process? 

 15 

MS POLICH:   Yes. 

 

  [2.05 pm] 

 

MS APPLEYARD:   And then if you go over to the top of page 32, is that the 20 

answer you gave – “all right, we would say if you had a reasonable 

draft within eight weeks you could allow comments appear in a couple 

of weeks, you would say it is probably three months you could get 

something deliverable to the regulatory authority.” Is that what you 

said at that time? 25 

 

MS POLICH:   Yes. 

 

MS APPLEYARD:   That evidence was given on 10 June, your client filed a 

submission on 15 June, what has happened in the intervening four 30 

months between when you gave the evidence to the Recovery Plan 

Panel and when you appear here today, in terms of progress saying a 

quantitative risk assessment? 

 

MS POLICH:   From my perspective or? 35 

 

MS APPLEYARD:   From your perspective. 

 

MS POLICH:   From my perspective we have prepared a proposal and a cost to 

do a QRA, it has been delivered to the oil companies.  I have had no 40 

further feedback on it.   

 

MS APPLEYARD:   So in relation to your client’s submission lodged on 

15 June, you were not asked to do anything in order to prepare further 

evidence for appearing before this Panel today in the intermitting four 45 

months? 
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MS POLICH:   No, not at that time, apart from to prepare a proposal for a 

QRA, which we did. 

 

MS APPLEYARD:   One other question I would ask you about, and this relates 5 

to the comment at paragraph 6.12 of your evidence, where you say “I 

agree with Mr Le Marquand’s evidence that it is appropriate to 

introduce an overlay on an interim basis until such time as a QRA 

becomes available”.  I take it that statement is based on some sort of 

assessment of risk of events occurring between now and when the QRA 10 

is available? 

 

MS POLICH:   No, I would say it is taken on the basis that there is an 

opportunity to introduce a mechanism that would restrict sensitive 

activities, so I would regard it as an opportunity rather than a risk 15 

reduction.  

 

MS APPLEYARD:   So making that statement at 6.12 that you have about 

“appropriate to introduce an overlay on an interim basis”, that is not a 

comment made against any assessment of risk of things which might 20 

occur in that interim period? 

 

MS POLICH:   No, it is based on an assessment of their being an opportunity 

to introduce a mechanism to provide for the timeframe before a QRA is 

available and can be integrated into the planning process.   25 

 

MS APPLEYARD:   You have not, in preparing this evidence considered the 

current zoning, the ownership of the land, and the likelihood of some 

major Buncefield event occurring between now and when the QRA is 

completed? 30 

 

MS POLICH:   No. 

 

MS APPLEYARD:   And in fact you did have discussion with the Chair of the 

(INDISTINCT 2.54) Plan Panel about the risk of another Buncefield, 35 

didn’t, do you recall that discussion? 

 

MS POLICH:   If you can point me in the direction. 

 

MS APPLEYARD:   I can help you.  It is in relation to this issue of time, and 40 

at the bottom of page 24 the discussion starts? 

 

MS POLICH:   Yes, I will look.   

 

MS APPLEYARD:   And the Chair there is trying to get a feel for – well firstly 45 

asked you the question about timing but then he is trying to get a feel 
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for the likelihood of their being another Buncefield in the interim.  Is 

that the answers you gave there, effectively on page 25? 

 

MS POLICH:   Yes.   

 5 

MS APPLEYARD:   And do you agree with his summary, starting at just 

above paragraph 35, “well to focus on probability and event and in 

terms of this tank farm I think we have already been told it is much 

smaller than Buncefield.”  Would you agree with that? 

 10 

MS POLICH:   I think it is smaller, yes. 

 

MS APPLEYARD:   Because the facilities are quite different? 

 

MS POLICH:   Yes, well they are not that different, but they are different in 15 

terms of their through puts, yes. 

 

MS APPLEYARD:   Have you done a site visit? 

 

MS POLICH:   Yes, I have seen them, but not an extensive site visit, I have no 20 

understanding of the specific safeguards in place of any of those 

facilities.  

 

MS APPLEYARD:   So you have not – you cannot advise the Panel about any 

likelihood of activities in and around these facilities in the interim? 25 

 

MS POLICH:   No.   

 

MS APPLEYARD:  Thank you.  I have no further questions. 

 30 

SJH:   Thank you.  Ms Huria. 

 

MS HURIA:   Yes, thank you.  Just a quick question for clarification, and it 

may be that your answer to Ms Appleyard just then did answer it, but 

you did refer to houses located at the top of the cliff, are there any other 35 

properties that would be affected by the overlay proposed? 

 

MS POLICH:   Well I think the overlay proposed does not influence those 

houses, what I was saying is that if you blanketly applied the 250 

metres, it does then take into account existing land uses that would be 40 

sensitive because they are residential.  As far as I am aware in the basin 

area, I suppose you would call it, the lower area where the Port 

facilities are there is nothing that I would consider sensitive at the 

moment from a risk point of view but I am not necessarily aware of it. 

45 
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  [2.10 pm] 

 

MS HURIA:   So I understood that the houses were to be excluded if you took 

a pragmatic approach but is there any other party that will have to do 

something different or change their plans or be otherwise affected by 5 

an overlay in that area? 

 

MS POLICH:   Without a good understanding of what they are doing say in 

those recreational areas and the clubhouse and the Port it is difficult to 

answer that I think. 10 

 

MS HURIA:   Okay, thank you. 

 

MS POLICH:   So I could not say is probably the answer. 

 15 

MS HURIA:   Thank you.  Thank you, sir. 

 

SJH:   Mr Neill? 

 

MR NEILL:   In light of the discussion that took place in evidence in June in 20 

which the chair, Sir Graham Panckhurst, asked a number of questions 

on are you somewhat surprised that four months later your proposal has 

not been addressed and some action taken to achieve what was known 

at that time going to be coming before this Panel? 

 25 

MS POLICH:   Well, I was given to understand that there was some urgency to 

getting a better understanding of the risks so I guess, yes, I was slightly 

surprised that there was minimal response or no response.  Yes, I 

suppose the answer is, yes, I was a little bit surprised that there was no 

even attempt to scope out what a QRA could cover. 30 

 

MR NEILL:   And as you have not been engaged with this point, because you 

have put a proposal forward and I think your evidence was that that is 

the last you have heard of it, were you surprised to hear that yesterday 

the oil companies met with Christchurch City and had some general 35 

discussion about the movement of the QRA? 

 

MS POLICH:   I was aware that there had been some meetings to discuss it.  I 

am surprised that it has not got to the point where they have decided 

how to move it forward. 40 

 

MR NEILL:   If in fact action had been taken from June onwards could have 

we had before this Panel a workable QRA in respect to both of those 

sites? 

 45 
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MS POLICH:   We certainly could have had some draft results which would 

probably have been enough to indicate whether 250 metres is 

reasonable or not reasonable in my opinion. 

 

MR NEILL:   Thank you. 5 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Yes, thanks.  Thank you, Ms Polich.  I would like to take you to 

the exhibit 2 plans again which I think you brought up on the screen.  10 

So I think the two areas that you are talking about is the second and 

third plans and not this one which is the Liquigas one? 

 

MS POLICH:   Yes, so the first plan is the Liquigas QRA results and that 

Damian Phillis I think will address that.   15 

 

MR DAYSH:   And the second two are the ones your client is interested in at 

Woolston, that is correct? 

 

MS POLICH:   Yes. 20 

 

MR DAYSH:   So my understanding is that these overlays were provided in the 

oil companies’ submission, is that your understanding? 

 

MS POLICH:   Yes, I believe they are attached to Mr le Marquand’s 25 

submission.  I am not sure about the exact maps but the size of the 

overlays as in the beige one and the blue blocks were provided to them 

over a map, whether there is - - - 

 

MR DAYSH:   In the oil companies’ submission? 30 

 

MS POLICH:   Yes, I think so.  I am not sure about them being these planning 

maps with these titles though, I could not tell you that. 

 

MR DAYSH:   So were you involved in mapping these areas? 35 

 

MS POLICH:   We prepared the overlays I believe based on a Google Earth 

image.  So these particular maps and overlays are not what we provided 

to the oil companies.  The extent of the overlays looks similar and the 

shape, that sort of thing, but these particular images are not what we 40 

provided.  If that is what you are asking, is that what you are asking? 

 

 

MR DAYSH:   Yes, that is right.  You provided some input to these, that is 

how - - - 45 
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MS POLICH:   Yes, and I would have to check to see exactly what the format 

is but they are not these maps with planning map 47 and emergency 

plan - - - 

 

MR DAYSH:   I understand.  I think Mr Blair produced those yesterday so he 5 

has taken some information I think. 

 

  [2.15 pm] 

 

MS POLICH:   Yes. 10 

 

MR DAYSH:   But coming to these, you talk about a 250 metre contour, I 

think that is what you mention, perhaps being a basis for this interim 

overlay? 

 15 

MS POLICH:   Yes. 

 

MR DAYSH:   These are squares or parallelograms, I am just trying to work 

out. 

 20 

MS POLICH:   Yes, so the way that this kind of approach has been done in the 

past is you usually have - a risk contour is often curved or circular and 

when you turn it into an overlay you usually take account of lot 

boundaries or something like that.  In this case I think the 250 metres, I 

would have to check the actual documentation, has been extended from 25 

the bund which stores the flammable materials, so it has been extended 

from that hence the shape of it and the shape of it is not rectangular.  I 

think it is rectangular with an angle hence that shape, so that is why it is 

that shape, and again that does not take into account particular lot 

boundaries or anything like that.  That is a 250 metre distance extended 30 

from the shape at the bund on the Woolston facility. 

 

MR DAYSH:   So this is the emergency plan required, is this the 250 or is the 

blue one 250? 

 35 

MS POLICH:   The 250 is the emergency planning one. 

 

MR DAYSH:   All right.  And this has been described as an interim overlay but 

when you look at Mr Blair’s attachment A at P8 and P9, which again 

hopefully we will be able to get up.  This is the activity status table, 40 

permitted activities P8 and P9.  So these are permitted activity 

standards, so to be a permitted activity you have got to prepare these 

statements or prepare a site emergency management plan.  There is no 

mention that this is an interim position the way I read those rules, it 

seems to be sought (ph 1.55) - - - 45 
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MS POLICH:   Look, I have not seen this wording of the rules and I do not 

know how it is adopted in the planning mechanism.  So as I said I am 

not a planner so I am not too sure what the final or current state of this 

is. 

 5 

MR DAYSH:   All right.  Look, I will go back to the plans again, sorry to flip 

you around. 

 

MS POLICH:   No, that is fine. 

 10 

MR DAYSH:   You mentioned, while we get this up, that you have visited this 

Woolston site? 

 

MS POLICH:   I have visited the Lyttelton site. 

 15 

MR DAYSH:   You have not visited the Woolston site? 

 

MS POLICH:   No, I have not visited the Woolston site except to look at it 

from outside the boundary. 

 20 

MR DAYSH:   All right.  I think we heard this morning that this overlay covers 

Industrial Heavy and another Industrial zone? 

 

MS POLICH:   That is my understanding as advised by the planners. 

 25 

MR DAYSH:   Were you here this morning when Dr Dawson gave evidence? 

 

MS POLICH:   Yes, I was. 

 

MR DAYSH:   About the way HSNO deals with applications and emergency 30 

plans when you make an application, would you expect in many 

industrial areas that they would have hazardous substances stored in the 

zone? 

 

MS POLICH:   Yes, it is quite common. 35 

 

MR DAYSH:   Yes, so it would be common that if they had to have a HSNO 

control or authorisation they would be doing emergency management 

plans and thinking about the nature of the area they are in, is that fair? 

 40 

MS POLICH:   A site or a facility that stores and uses hazardous substances 

usually when they have over a certain threshold have to have their own 

emergency plan.  I think Dr Dawson said or maybe it was 

Mr le Marquand said the same thing, there is usually no requirement 

for people around that facility to have. 45 
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MR DAYSH:   That was my question, like you would expect that many of 

these areas would have their own emergency plan under HSNO? 

 

MS POLICH:   I could not tell you the exact thresholds for HSNO but there 

will be a threshold and above that I would imagine they would, yes. 5 

 

MR DAYSH:   All right. 

 

MS POLICH:   Did you want me to comment on the separation distances? 

 10 

MR DAYSH:   Yes. 

 

MS POLICH:   So it is in my evidence, so usually when you design or build or 

modify a hazardous facility there certainly are separation distances 

defined in codes and standards, so HSNO is an example of that.  The 15 

Australian standard 1940 for flammable liquids, AS 1596 for LPG, they 

are all examples of standards that have separation distances to some 

sorts of receptors defined.  

 

 They are usually defined for not worst case events, they are defined for 20 

more likely events that can occur at sites.  So you will find for AS 1940 

and also HSNO, because we have looked at it for other reasons, that 

they are pretty good for separation distances from tank fire events and 

things like that which are the more frequent things that you would 

expect in these sorts of facilities but they do not really account for 25 

worst case events like Buncefield which is a (INDISTINCT 5.00) 

explosion event. 

 

  [2.20 pm] 

 30 

 So, the key difference between codes and standards I suppose in a risk 

based process is that codes and standards are for the more probable end 

of abnormal incidents that can occur in hazardous facilities basically is 

usually how they are developed, and risk assessments allow you to look 

at the probability of a whole range of abnormal events that can occur 35 

and obviously things like the Buncefield event are at the far less likely 

end of the spectrum and the likelihood of them is affected by the sorts 

of safeguarding you have on a particular site. 

 

MR DAYSH:   All right, and probably just following up on a question, my last 40 

question, from Mr Neill, in your 6.10 in your evidence you talk about 

sort of justifying this overlay in the absence of a QRA that can be time 

consuming to develop and have acceptable by all the relevant 

stakeholders, I think we have heard you say that it is a matter of two or 

three months until you can get that underway. 45 
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MS POLICH:   That is right, you can certainly get some results so using 

WOSL as an example and also the Sea and City in Auckland fairly 

recently, there were results available within a few months but it took a 

long time to get to the point where everyone accepted the results and 

what they meant. 5 

 

MR DAYSH:   So we reference time consuming not to the preparation of the 

QRA but - - - 

 

MS POLICH:   Yes, if you can get the information you can get a draft and a 10 

preliminary analysis out reasonably quickly within a matter of months, 

yes, that is still my evidence. 

 

MR DAYSH:   All right, thank you, sir. 

 15 

SJH:   Thank you.  Quantative risk assessment is based on computer 

modelling? 

 

MS POLICH:   Correct. 

 20 

SJH:   And the programmes are readily available? 

 

MS POLICH:   They are commercial available, yes. 

 

SJH:   So the task is to gather the data to input and from that you calculate an 25 

AFI, presumably? 

 

MS POLICH:   Yes, it is an Individual Fertility Risk per year so, yes, you 

could call it Annual Individual Fertility Risk, yes. 

 30 

SJH:   Well we have done this in natural hazards and that is the term we used 

there so let us stick with it.  Obviously Liquigas, in 2008, and we do 

not know yet whether that was occasioned by the redacted final report 

on Buncfield or something else, did such an exercise with the QRA. 

 35 

MS POLICH:   Yes, I understand there is a Liquigas QRA. 

 

SJH:   Do you know or were you involved that the oil companies took any 

steps at all prior to be getting involved in the port recovery plan process 

to initiate a QRA? 40 

 

MS POLICH:   I do not know for these particular sites. 

 

SJH:   All right, thank you.  The overlays – the planning map 47 we have been 

looking at – the Building Design Overlay and the Emergency Plan 45 

Overlay imposes obligations on adjoining landmarks. 
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MS POLICH:   Yes, they would, yes. 

 

SJH:   And you said to Mr Daysh that it is a heavy industrial area and you 

accepted a number of them possibly have Emergency Management 5 

Plans of their own but under the overlay they would have to have an 

Emergency Management Plan to manage your emergency, you being 

the oil companies, emergency? 

 

MS POLICH:   I would phrase that differently. 10 

 

SJH:   I am sure you would. 

 

MS POLICH:   Sorry, let me phrase it my way.  So I would say that their own 

Emergency Plans need to be updated to consider a response from an 15 

external event is how I would phrase that and usually what it involves - 

- - 

 

SJH:   And you could say that is they need an emergency plan to deal with your 

emergency. 20 

 

MS POLICH:   Yes, that is correct, yes. 

 

SJH:   So it is an imposition on adjoining landowners, that is the point I am 

making? 25 

 

MS POLICH:   I think it is an imposition and you can debate the scale of the 

imposition but it is certainly an obligation. 

 

SJH:   And the QRA might take some of those factors into account? 30 

 

MS POLICH:   The QRA can take into a – so the way QRA works, and Mr le 

Marquand alluded to it previously is there are two sorts of risks that 

you can calculate.  There is the individual fertility risk that you just 

spoke about, that is really a function of the source of risk, the 35 

inventories, what they are doing with it and that kind of thing so it is 

the risk at a location.  That does not take into account things like 

emergency response. 

 

 Then there is another form of risk called societal risk where you factor 40 

in the actual populations and how they might be exposed or respond to 

a particular emergency, so you can factor in things like that in the 

societal risk calculation, but the individual risk does not change, that is 

a function of the source of risk. 

 45 
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SJH:   You would have heard me earlier refer to what Buncefield, 

Mr le Marquand accepted it, would seem as a game changer in the 

industry? 

 

MS POLICH:   I do accept that, yes. 5 

 

SJH:   Can you see the difficulty we are confronted with that if it is a game 

changer then why has not your group of clients got off their backsides 

and done something before now? 

 10 

  [2.20 pm] 

 

MS POLICH:   Well I can make a response to that based on my professional 

experience with oil and gas companies generally. 

 15 

SJH:   Well you are an independent expert so that is what you are here for. 

 

MS POLICH:   I would say that around 2009/2010 the Buncefield report came 

out, there was a suite of recommendations that dealt with changes that 

you should make on your site and most larger oil and gas facilities 20 

looked very carefully at their operations and made changes to their 

operating procedures, they made changes to their instrumentation and 

they made some changes to their containment.   

 

 So they are the things that they could do as a source of risk and 25 

certainly in some jurisdictions where there are, there is already major 

hazards facility legislation, they certainly communicated with their 

neighbours about the scale of the risk that they might be exposed to and 

many of them also did some kind of risk assessment.    

 30 

 In terms of how the operators engage with the planning process, in my 

experience unless a source of risk is making a development change or a 

development is occurring around them or they become aware of it, they 

do not normally engage in the planning process unless there is a 

mechanism to do so such as this, so there is obviously a plan change 35 

going on, so that does provide an opportunity to raise these issues and 

try and get it into the planning process. 

 

SJH:   If it was a game changer with a safety issue and you are in the hazardous 

substances arena, do you not have an obligation to do a little more than 40 

that and do a QRA for example? 

 

MS POLICH:   QRA is a - - - 

 

SJH:   As an independent expert I am asking you. 45 
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MS POLICH:   No, I do not think you have an obligation to do a QRA per say 

unless you were aware of a particular sensitive facility next to you.  I 

do think you have an obligation to do some form of risk assessment 

whether you do that as a QRA is a decision that you can make based on 

other pressures, whether you think it is going to help you make a 5 

decision or not.  So, in my opinion, it is a good tool, it does help you 

work out how much of a problem you might have. 

 

SJH:   I think it is accepted that any long term overlay requires a QRA? 

 10 

MS POLICH:   I think that appears to be generally accepted based on the 

discussions I have heard. 

 

SJH:   Do you accept that? 

 15 

MS POLICH:   I accept it. 

 

SJH:   Again the question arises, if it is now needed, why was it not needed 

five/six years ago?  If you cannot answer just say you cannot answer. 

 20 

MS POLICH:   I do not think I can answer that, yes, you are right, I do not 

think I can answer. 

 

SJH:   So we are left to draw our own conclusions. 

 25 

MS POLICH:   I think you are. 

 

SJH:   All right.  Thank you.  Anything arising, Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 30 

 

SJH:   Mr Gardner-Hopkins? 

 

MR GARDNER-HOPKINS:   No, sir. 

 35 

SJH:   Thank you, you may stand down and you may be released. 

 

MS POLICH:   Thank you. 

 

<THE WITNESS WITHDREW [2.28 pm] 40 

 

SJH:   Yes, Mr Gardner-Hopkins. 

 

MR GARDNER-HOPKINS:   Yes, sir, the last witness to be called is 

Mr Court. 45 
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<JAMES HAMILTON COURT, affirmed [2.28 pm] 
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<EXAMINATION BY MR GARDNER-HOPKINS [2.29 pm] 

 

MR GARDNER-HOPKINS:   Thank you, Mr Court.  Can you confirm that 

your full name is James Hamilton Court? 

 5 

MR COURT:   Yes. 

 

MR GARDNER-HOPKINS:   And that you have produced a statement of 

evidence dated 30 September 2015? 

 10 

MR COURT:   Yes. 

 

MR GARDNER-HOPKINS:   And you have the qualifications and experience 

set out in that statement? 

 15 

MR COURT:   Yes. 

 

MR GARDNER-HOPKINS:   And can you confirm that you are the 

remediation management project lead at BP Oil New Zealand? 

 20 

MR COURT:   I can. 

 

MR GARDNER-HOPKINS:   And that your employer has authorised you to 

give evidence into proceedings? 

 25 

MR COURT:   Yes. 

 

MR GARDNER-HOPKINS:   But you are holding yourself out as an expert, 

notwithstanding your relationship with BP New Zealand? 

 30 

MR COURT:   That is correct. 

 

MR GARDNER-HOPKINS:   And you agree to comply with the expert code? 

 

SJH:   An independent expert, is that what he is being put forward as or as an 35 

employed expert? 

 

MR GARDNER-HOPKINS:   Well as a matter of fact he is an employee, his 

evidence is not centred on BP’s sole interests, it has been given for the 

oil companies generally.  But I probably cannot say that he is entirely 40 

independent. 

 

  [2.30 pm] 

 

SJH:   It is an issue we have confronted a few times, as you know. 45 
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MR GARDNER-HOPKINS:   Yes. 

 

SJH:   So thank you.   

 

MR GARDNER-HOPKINS:   Have you prepared a short overview? 5 

 

MR COURT:   I have. 

 

MR GARDNER-HOPKINS:   Can you please read that out and then answer 

any questions that there may be? 10 

 

MR COURT:   The outstanding matters and points of difference for the 

Council in relation to proposal 12 are as follows.  Chapter 12.2.3 are 

the methods, particularly in regard to the HAIL status.  I am in support 

of the proposed revision of the sentence referring to the duty of the 15 

person to determine the HAIL status of the piece of land as agreed in 

mediation as set out in paragraph 12.2 of the rebuttal evidence of 

Mr Blair.   

 

 I am also in support of the proposed revision of the sentence in section 20 

12.2.3 referring to a best practice approach as set out in paragraph 12.4 

of the rebuttal evidence of Mr Blair.   

 

 Now the only outstanding matter relates to objective 12.2.1.1.1 which 

relates to the jurisdictional overlap between Regional Council and 25 

District Council functions.  In this respect I continue to oppose the 

retention of the protection of water supplies, productive soils and 

significant natural and cultural sites in this objective. 

 

 To understand what our concerns are, it is important to note that there 30 

are no contaminated land rules in the plan.  The plan relies, as I have 

said, on the provisions of the National Environmental Standard for 

Contaminated Sites, therefore my understanding is that the matters in 

the objective become in effect assessment matters for activities that 

trigger the discretionary activity status in the National Environmental 35 

Standard.   

 

 Mr Blair’s rebuttal evidence continues to reply on the evidence-in-chief 

of Ms McNickel, adding that he is satisfied that these matters are 

within the jurisdiction of the Council.  I do not disagree with Mr Blair 40 

that these matters are within the jurisdiction of the Council under the 

RMA, however because the Council can include these matters does not 

necessarily mean that it should.   

 

 Overlaps in the RMA functions of councils are common, however good 45 

practice would suggest avoiding overlaps with regional plans, 
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particularly where the issue relates to water quality.  Water quality is 

specifically identified as a regional function in section 15 to 30 of the 

RMA and in Canterbury the Regional Plan provides extensive controls 

on discharges from contaminated land, including controls specific to 

protecting water supplies.  Without any further clarification from 5 

Council in evidence or in mediation as to how the Council intends to 

apply them, these matters appear to directly overlap with the Regional 

Plan in respect of water supplies.   

 

 For productive soils and significant national and cultural science 10 

matters, the application of these as assessment matters for activities on 

contaminated land is so uncertain that the retention will be either 

irrelevant or problematic.  As a result, the proposed wording of the 

objective in attempting to increase the scope of the Council’s 

considerations to certain matters beyond that considered by the NES, 15 

introduces significant overlap, additional complexity, and uncertainty 

to the contaminated land regulatory framework.  The effect of this 

uncertainty may serve to reduce investment in this land and the 

beneficial outcomes that may come from these activities. 

 20 

 Thank you. 

 

SJH:   Thank you.  Ms Viskovic? 

 

<CROSS-EXAMINATION BY MS VISKOVIC [2.34 pm] 25 

 

MS VISKOVIC:   Good afternoon, Mr Court.  Unsurprisingly, all of my 

questions this afternoon relate to objective 12.2.1.1.1, and I understand 

that your position is that this objective should essentially be amended 

to just focus on human health? 30 

 

MR COURT:   That is correct.   

 

MS VISKOVIC:   And you acknowledged, however, in your opening statement 

that the matters listed within objective 12.2.1.1.1 as set out in 35 

Mr Blair’s evidence, they can fall within the functions of the District 

Council? 

 

MR COURT:   Yes, I accept that. 

 40 

MS VISKOVIC:   And those functions are not limited by the fact that the 

National Environmental Standard for assessment and managing 

contaminants in soil addresses human health effects? 

 

MR COURT:   Yes, the NES addresses human health effects.   45 
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MS VISKOVIC:   And the existence of that National Environmental Standard 

does not limit the functions of the Council in any way in relation to 

contaminated land? 

 

MR COURT:   My understanding is it allows District Council’s to consider 5 

other matters outside of human health.  That is correct. 

 

  [2.35 pm] 

 

MS VISKOVIC:   The wording of the objective as currently drafted by the 10 

Council means that the Council could consider the effects on both the 

contaminated site and the wider receiving environment? 

 

MR COURT:   The NES activity relates to the piece of land.  In my opinion in 

the wider receiving environment it needs to get there somehow, so it 15 

involves some type of transport mechanism which would essentially 

constitute a discharge from the site, and that would be more 

appropriately covered under the Regional Plan provisions in section 15 

to section 30.   

 20 

MS VISKOVIC:   But this objective does not limit the consideration to just the 

contaminated piece of land when the Council is doing its assessment? 

 

MR COURT:   I think the nature of the NES, because the rules actually 

incorporate the NES by default, are limited to the piece of land.   25 

 

MS VISKOVIC:   At paragraph 4.1A of your evidence you state that the 

objective directly overlaps with the regional discharge controls and you 

have referenced in your evidence I think it is rule 5.1.8.7 – but I think 

that should be rule 5.187 of the Land and Water Regional Plan – and 30 

that rule relates to discharges of contaminants onshore into land from a 

contaminated site in circumstances where those contaminants may 

enter water, and so that relates to the protection of water supplies – that 

is what you have tied it back to in terms of the objective proposed in 

the plan? 35 

 

MR COURT:   That rule relates to protection of water supplies and protection 

of other receptors offsite.   

 

MS VISKOVIC:   Yes.  It is not specific to water supplies? 40 

 

MR COURT:   No. 

 

MS VISKOVIC:   No.  But you have not referenced in your evidence any 

regional rules which relate to productive soils or to significant natural 45 

and cultural heritage sites.  I am just wondering if there were specific 
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controls that you were referring to in the regional plans that regulated 

that? 

 

MR COURT:   I have not examined the Regional Plan specifically looking at 

where those might be covered, however I would expect under the 5 

regional discharge rules that consideration would be given to effects on 

those receptors associated with discharges offsite. 

 

MS VISKOVIC:   At paragraph 4.1B of your evidence you state that the 

objective potentially contravenes the requirements of the soil NES.  10 

Am I correct in understanding that that potential contravention is in 

relation to regulation 5.8 which excludes the National Environmental 

Standard requirements from applying to production land? 

 

MR COURT:   Yes. 15 

 

MS VISKOVIC:   And production land, it is not defined in the Environmental 

Standard but is defined in the RMA as meaning land and auxiliary 

buildings used for the production of primary products.  And that 

reference would be to land that is currently being used for production 20 

of primary products? 

 

MR COURT:   That is my understanding, yes. 

 

MS VISKOVIC:   The reference to productive soils in the proposed objective 25 

could be read more broadly than that though, couldn’t it, to land with 

productive soils that is not currently being used for production land? 

 

MR COURT:   It may be, however what we are talking about is a contaminated 

piece of land, it is quite different from, say, hazardous substances use, 30 

this is land that is already impacted and I suppose that is where our 

difficulty lies is how do you apply that objective to a piece of land that 

is already impacted, perhaps 100 years ago or perhaps yesterday.  The 

fact is that it is contaminated.  There is significant uncertainty about 

how to assess an application against protection of productive soils. 35 

 

MS VISKOVIC:   Would it always be the case that the entire piece of land was 

contaminated? 

 

MR COURT:   The NES refers to the piece of land and the piece of land 40 

means, the piece of land that is affected by the contaminants, so - - - 

 

MS VISKOVIC:   So the contamination could be over a portion of the land? 
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MR COURT:   I think you are confusing property boundaries with the piece of 

land.  The piece of land is the piece of land that is affected, or 

potentially affected. 

 

  [2.40 pm] 5 

 

 It could be over a portion of land that was potentially affected but the 

boundaries are not tied in to – the piece of land could be across a 

number of property boundaries or it could be a portion of a property.  

But it is the piece of land. 10 

 

MS VISKOVIC:  In relation to the protection of significant natural and cultural 

heritage sites, are you aware that such sites are proposed to be 

identified through this planning process? 

 15 

MR COURT:   I understand that sites are identified within the Plan, yes. 

 

MS VISKOVIC:   Would you agree that those sites would not necessarily lose 

their importance or significance simply because their soils are 

contaminated? 20 

 

MR COURT:   Yes. 

 

MS VISKOVIC:   Thank you sir, no further questions. 

 25 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you. 

 

MR NEILL:   No thank you. 30 

 

MR DAYSH:   Yes, thank you Mr Court.  I am trying to work out all these 

different numbers and I think I have worked out the change from what 

was notified in Mr Blair’s attachment A has got some different 

numbers but where I wanted to have a discussion with you about is the 35 

mediation that happened on 30 September 2015 under Environment 

Commissioner John Mills.  You attended that mediation? 

 

MR COURT:   Yes I did. 

 40 

MR DAYSH:   And on the last page of that mediation report, page 4, do you 

have that in front of you Mr Court? 

 

MR COURT:   I have. 

 45 
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MR DAYSH:   There is a title, Wording of Policy 12.2.2.1.  Now I cannot find 

the policy 12.2.2.1 and I am presuming that should be objective 

12.2.1.1. 

 

MR COURT:   Looking at the notes I believe it relates to a policy. 5 

 

MR DAYSH:   Yes. 

 

MR COURT:   And I - - - 

 10 

MR DAYSH:  Cannot find that in either the notified version or Mr Blair’s 

attachment A.  If someone could help me. 

 

MR COURT:   It relates to a method statement referred to as 12.2.2 I believe.   

 15 

MR DAYSH:   Are you sure, because the title is Overlap of Functions of 

Territorial Authorities and Regional Councils. 

 

MR COURT:   Sorry I think I am referring to the second bullet point from the 

bottom of, but your question is relating to the wording of policy - - - 20 

 

MR DAYSH:   Just, I really want to establish was that discussing these issues 

that we have been discussing right now about the overlap? 

 

MR COURT:   Yes, yes. 25 

 

MR DAYSH:   Irrespective of the numbers? 

 

MR COURT:   Yes.  No it is definitely in relation to this, yes. 

 30 

MR DAYSH:   All right.  So at that mediation there were some actions 

following the mediation which were recorded where yourself, the 

Council, Mr le Marquand, Tania Stevens (ph 3.40), (INDISTINCT 

3.41) Huxford (ph 3.41), Davina McNickel were going to meet and 

discuss the issue of cultural values being incorporated into the 35 

provisions and any overlap as no provisions in existing controls in the 

regional plan.  Did that further discussion eventuate? 

 

MR COURT:   No, no that discussion did not eventuate. 

 40 

MR DAYSH:   And from your reading of the rebuttal evidence prepared by 

Christchurch City Council and Mr Blair, were these issues traversed in 

that rebuttal evidence? 

 

MR COURT:   The rebuttal evidence confirmed the agreement that we had 45 

reached regarding the HAIL status activity and also went further to 
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address or give satisfaction to our alternative request regarding the best 

practice approach.  So most of our kind of concerns had been alleviated 

by the rebuttal evidence. 

 

MR DAYSH:   But this residual issue, you were supposed to meet again and 5 

the meeting did not happen has not been addressed? 

 

MR COURT:   No. 

 

M DAYSH:   Okay, so that sits with us to work out? 10 

 

MR COURT:   Yes. 

 

  [2.45 pm] 

 15 

MR DAYSH:  Okay, and perhaps in a more general question is about the 

overlap between the regional and district functions and different plans, 

essentially what your contention is that the matters we are talking about 

today are regional, they should be the focus of the Regional Council 

and there will be an overlap if the District Plan deals with the same 20 

sorts of issues? 

 

MR COURT:   Yes.  I think particularly for the protection of water supplies I 

think there is a direct overlap and I think there is potentially an overlap 

with the other two matters.  I am definitely not saying that they are not 25 

relevant, and they may be, but it is so uncertain as to what is actually 

meant or intended by those matters that it is problematic for the 

application and interpretation of the Plan. 

 

MR DAYSH:   Okay, thank you. 30 

 

SJH:   The discussion that was meant to be an action are you able to tell us why 

it did not take place? 

 

MR COURT:   One of the primary drivers was that the expert evidence for the 35 

Council did not turn up for mediation, which left us with a very short 

amount of time to organise a meeting.  I was not available for most of 

the next week and obviously we are into the week after so there was a 

very short amount of space.   

 40 

SJH:   Okay. 

 

MR COURT:   I do believe that there was common ground there and we could 

have probably - - -  

 45 

SJH:   With more time you could sort it.  Anything arising? 
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MR GARDNER-HOPKINS:   No sir. 

 

SJH:   Thank you Mr Court, you may stand down. 

 5 

<THE WITNESS WITHDREW [2.46 pm] 

 

SJH:   Ms Theelen. 

 

MS APPLEYARD:   Sir, just before Mr Theelen starts I had indicated through 10 

the Secretariat that I do not need to cross examine the Liquigas. 

 

SJH:   Yes we had noted that all ready. 

 

MS APPLEYARD:   (INDISTINCT 1.54) be excused. 15 

 

SJH:   Unless you have got pressing matters I think it better you stay because 

we indicated yesterday we were going to raise the matter at the end of 

the hearing as a way forward. 

 20 

MS APPLEYARD:   Yes, thank you. 

 

SJH:   And I think the more counsel that are here for that the better. 

 

MS APPLEYARD:   I am happy to stay.  Thank you sir. 25 

 

SJH:   Now, you wanted an hour for opening and you have got 10 minutes. 

 

MS THEELEN:   Thank you sir.   

 30 

SJH:   Obviously (INDISTINCT 2.40) if you checked up on how this process 

works.  So you have got your 10 minutes starting now if it needs that 

much and I doubt that it will. 

 

MS THEELEN:   So you have our (INDISTINCT 2.52) 35 

 

SJH:   We have read it, thank you. 

 

MS THEELEN:   So this presentation is on behalf of Liquigas.  With me today 

is Mr Damian Phillis and Mr Jonathan Clease who have prepared 40 

evidence in support of Liquigas’s submissions. 

 

 So at the beginning of my legal submissions there I have just 

introduced Liquigas, they have appeared before this Hearings Panel on 

previous hearings as a part of this Replacement Plan, including most 45 

recently chapter 16, the Industrial chapter. 
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 At paragraph 2 I briefly described Liquigas’s operations, most 

importantly this includes a bulk LPG storage terminal and distribution 

facility at Chapmans Road known as the Woolston depot.  There is also 

a pump station and chip unloading facility at Lyttelton Port and a 5 

pipeline that extends from Lyttelton Port to the Woolston depot.  This 

is covered in more detail in Mr (INDISTINCT 3.51) statement of 

evidence at a previous hearing. 

 

 Liquigas’s primary submissions on this topic relate to the management 10 

of risk and reverse sensitivity effects associated with major hazard 

facilities. 

 

SJH:   You are speaking to your submission, you are not reading it, okay. 

 15 

MS THEELEN:   Sure sir.   

 

SJH:   I do not want to put you on the spot but that is the way the system is 

operating here.  So it is a highlights package like the witness’s. 

 20 

MS THEELEN:   Thank you.  Paragraph 4, there I just reference the evidence 

that I mentioned earlier.  Over on page 2 there I just provide the legal 

and planning context as relevant for these hearings and draw your 

attention to particularly relevant matters.  You will see at paragraph 6 I 

reference the Statement of Expectations which (INDISTINCT 4.38).  I 25 

will not read those out, and of course the Resource Management Act 

remains a relevant consideration. 

 

 Moving on to page 3, the planning context.  The Canterbury Regional 

Policy Statement is relevant, particularly relevant to the relief sought 30 

by Liquigas is chapter 5 which deals with matters of land use and 

infrastructure, and chapter 18 dealing with hazardous substances. 

 

 Again at the following paragraphs, I just highlight some of the key 

objectives that are relevant, so you will see objective 5.2.2 by which 35 

integration of land use and regionally significant infrastructure to the 

extent that it permits sustainable management, and I reference objective 

8.2.1 of the Hazardous Substances Chapter.   

 

  [2.50 pm] 40 

 

 At paragraph 12 there I just refer to the higher level planning 

provisions for the Replacement Plan and in particular these include the 

objectives and policies of Chapter 3, the Strategic Directions chapter, 

Chapter 16, and Chapter 12 which is the subject of this hearing.  45 
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 You will see the objectives that I reference as part of the Strategic 

Directions address issues of risk and adverse sensitivity, specifically 

objectively 3.3.7 seeks to provide for a well-integrated pattern of 

development that promotes a safe and effective provision and use of 

infrastructure. 5 

 

 In objective 3.3.12 there is specifically with infrastructure and most 

importantly for Liquigas’ relief.  At subparagraph b there it addresses 

adverse effects from incompatible activities.  This is an objective in 

itself as well at objective 3.3.4 and that provides that the location of 10 

activity is primarily controlled by zoning to minimise conflicts between 

incompatible activities, and that these conflicts are avoided. 

 

 Moving on, there I just reference Chapter 16, the Industrial Provision 

that we heard during Stage 1 in part.  There are two key objectives 15 

there that seek to achieve the recovery of economic growth of the 

district industry, and while managing the amenity of the industrial 

zones and effective industrial activities.   

 

 Chapter 12, we are at the bottom of this page, I just referenced some of 20 

the objectives that in the Hazardous Substances and Contaminated 

Land chapter which are part of this hearing.  Of course objective 

12.1.1.1 deals with adverse environmental effects, hazardous 

substances and provides that the storage use, disposal or transport of 

hazardous substances does not adversely affect people, property and the 25 

environment above unacceptable levels.   

 

 There is, of course, the reverse sensitivity objective at 5.1.1.2 and 

supporting policies.  If I move onto paragraph 18 there, sir, I just 

summarise the two key changes that Liquigas is seeking to the 30 

Hazardous Substances Provisions of the Replacement Plan.  It 

considers the objectives and policies need amending to further provide 

for the avoidance of risk associated with major hazard facilities.  This 

amendment involves changing the reverse sensitivity provisions so that 

they require the consideration of risk when sensitive activities are 35 

located in close proximity to major hazard facilities. 

 

 And then, of course, the second issue is the proposed QRA based 

overlay that you have heard a considerable amount before.  This 

approach together with the relevant objectives and policies will help to 40 

avoid sensitive or incompatible activities locating in areas of risk.   

 

 The relief sought by Liquigas with respect to these two matters is 

considered appropriate for the reasons that I addressed in my 

submission.  Firstly, the relief sought will meet the expectations of the 45 

order.  It is submitted that the relief sought by Liquigas is appropriate 
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as it will assist the Replacement Plan to meet these expectations.  

Specifically, the proposed overlay and associated policy framework 

will provide for the effective functioning of the urban environment 

while ensuring sufficient and suitable development capacity and land 

for industrial activities. 5 

 

 This overlay in addition to the underlying zones will assist with the 

recognition of industrial and heavy industrial land throughout the 

district.  It is submitted that the identification of distinct district land 

types throughout the region is an important planning tool to ensure that 10 

activities locate so as to avoid conflict between incompatible activities. 

 

 Mr Clease, in his evidence, describes how major hazard facilities such 

as Liquigas’ Woolston Depot rely on sound land use management to 

maintain the integrity of their site.  It is admitted that the proposed 15 

approach will help to ensure the future of industrial land and maintain 

the appropriate separation between urban and industrial activities. 

 

 The second reason we submit (ph 4.50) is that the relief sought is 

consistent with the strategic direction and higher order objectives and 20 

policies of the Replacement Plan.  I covered these briefly earlier in my 

submissions, they are clear in the desire to manage hazardous facilities 

so as to avoid adverse effects on people, property and the environment 

and it is submitted that the relief sought by Liquigas is consistent with 

these. 25 

 

  [2.55 pm] 

 

 Thirdly, it is submitted the relief sought is the necessary method for 

achieving those objectives and policies.  It is submitted that the 30 

proposed overlay will help to manage major hazard facilities to 

minimise adverse effects.  The identification tool together with the 

associated policy framework will prevent incompatible and 

inappropriate activities from locating in close proximity to major 

hazard facilities.  This in turn will minimise the risk of adverse effects 35 

of those hazardous facilities on people, property and the environment. 

 

 Fourthly, it is submitted that the relief sought will assist the Council to 

carry out its functions under the RMA and achieve their purpose of the 

Act which is sustainable management.  I just list two reasons there at 40 

paragraph 25 and that the proposed overlay will provide a buffer 

between inherently hazardous major facilities and more sensitive 

activities and it will assist the Council to control the actual and any 

potential effects of major hazard facilities.   

 45 
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 Lastly, the relief sought is the most appropriate way of achieving the 

purpose of the RMA which as I said is sustainable management.  The 

proposed approach it is submitted will enable the people and 

communities of Christchurch to provide for their social and economic 

wellbeing and importantly their health and safety.   5 

 

 Just to conclude there at paragraph 27, I submit that the issues about 

inconsistencies of QRAs that have been raised throughout this hearing 

process should not be a reason to do nothing during this plan review 

opportunity given the legal and planning context, but there is 10 

information available such as Liquigas’ QRA that can inform an 

appropriate planning response. 

 

 And then I just conclude to say that the proposed overlay will achieve 

the strategic direction of the Replacement Plan while ensuring 15 

incompatible activities are not co-located.  That is a brief overview of 

my submission, sir. 

 

SJH:   Thank you, if you would call your witness, please. 

 20 

MS THEELEN:   Thank you.  Mr Phillis? 
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<DAMIAN JAMES PHILLIS, affirmed [2.57 pm] 
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<EXAMINATION BY MS THEELEN [2.58 pm]  

 

MS THEELEN:   Good afternoon, Mr Phillis.  Can you please confirm that 

your full name is Damian James Phillis? 

 5 

MR PHILLIS:   Yes. 

 

MS THEELEN:   And that you are a principle safety and risk engineer for 

WorleyParsons? 

 10 

MR PHILLIS:   Yes. 

 

MS THEELEN:   And that you prepared a statement of evidence dated 

30 September 2015 on behalf of Liquigas Limited? 

 15 

MR PHILLIS:   Yes. 

 

MS THEELEN:   Do you have any amendments to make to your statement at 

this time? 

 20 

MR PHILLIS:   No. 

 

MS THEELEN:   Would you please provide for the Panel a quick overview of 

the key issues covered in your evidence? 

 25 

SJH:   Thank you. 

 

MR PHILLIS:   I guess it is established that – I guess what is at issue here is 

overlaps would be a reasonable tool to manage reverse sensitivity 

around large hazardous facilities although I guess that issue here is how 30 

to define the basis and extent of the overlays.  In my statement of 

evidence, I identified two potential levels of individual fatality risk 

which could be used as a basis for this, being 1 x 10-7 or an individual 

fatality risk of 1 x 10-7 or 5 x 10-7 - - -  

 35 

SJH:   Do the sums for us, Mr Phillis, will you?  Do the sums for us, one in 

the? 

 

MR PHILLIS:   It is 1 x 10-7 so in terms of an individual fatality risk criteria, 

what that is saying is that a person that is located at that contour - - - 40 

 

SJH:   We understand that, I just want the number.  One in 100,000, one in 

200,000? 

 

MR PHILLIS:   Oh, that is one in 10 million. 45 
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SJH:   Right. 

 

MR PHILLIS:   Very low risk.  And the other one conversely is five in 10 

million.  So the reference to that is that it is an Australian Government 

Authority Guidance and also that is consistent with some UKHSC 5 

Guidance as there being no applicable guidance in New Zealand at this 

time. 

 

 So in my evidence I identified three options to determine the extent of 

an overlay, but I guess I have identified that two of those options would 10 

require some time before they could be implemented and ideally and 

preferably would involve something from WorkSafe New Zealand 

should they be in a position to do so. 

 

  [3.00 pm] 15 

 

 We have established that Liquigas actually have a QRA that was done 

back in 2008 and it does actually define the 1 x 10-7 contour among 

other contours.  It does not actually identify the 5 x 10-7 contour and 

that is partly the reason why I have selected the 1 x 10-7 contour.  And I 20 

would obviously accept that it does have limitations in terms of its age 

but they are primarily around just the type of software that is available 

these days, you have obviously got some more sophisticated software 

available.   

 25 

 Also that that QRA was done for a specific purpose in terms of 

providing a demonstration that risk could be managed for a storage 

upgrade, and the underlying assumptions of that QRA may well be 

different if we were to do one for the purpose of developing some 

overlays around the facility, so I will just put that limitation on it. 30 

 

 And I think I have just mentioned too here that the other options, other 

than the existing QRA as a basis for the extent of the overlay, ideally 

would require the involvement and consent of WorkSafe New Zealand 

to provide support for the Council, possibly even some significant 35 

funding for the QRA either by Liquigas or some other means. 

 

 And I think the other thing I would probably mention is that there is the 

major hazard facility legislation which unfortunately is not in place and 

is not likely to be in place until April next year and even that is not set 40 

in stone I guess.  So some of my options that I was considering would 

have leveraged off some of that information that would be submitted to 

WorkSafe as part of the safety case legislation for facilities such as 

Liquigas around New Zealand.  I submit that as a summary of my 

statement. 45 
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SJH:   Thank you, Mr Phillis.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Mr Neill? 5 

 

MR NEILL:   No, sir. 

 

MR DAYSH:   Yes, thank you, Mr Phillis.  Your attachment 1 is a blow up of 

the contours that were done for the QRA for the Liquigas site? 10 

 

MR PHILLIS:   That is right. 

 

MR DAYSH:   Can we look at that please.  So what has appeared in the plan 

that we have had up before, you have been here through today when we 15 

put that exhibit 2 plan up a number of times? 

 

MR PHILLIS:   Yes. 

 

MR DAYSH:   So that is the outside blue line? 20 

 

MR PHILLIS:   Yes. 

 

MR DAYSH:   And the Liquigas facility is obviously where all those red dots 

are located? 25 

 

MR PHILLIS:   Yes, basically the way that model works is that those points 

are cluster points of release, potential release points from the inventory. 

 

MR DAYSH:   So you are familiar with the site, you have visited the site? 30 

 

MR PHILLIS:   Yes. 

 

MR DAYSH:   Are you familiar with the surrounding land uses? 

 35 

MR PHILLIS:   To an extent, I am certainly aware of the Contact facility next 

door. 

 

MR DAYSH:   So could you describe in words where that is on your plan? 

 40 

MR PHILLIS:   Just down into, well, what would we say, about sort of 

4 o’clock is the Contact LPG facility.  So my understanding is that has 

been designated or will be designated as an (INDISTINCT 3.55) major 

hazard facility.  Just around the clock if you like to that is a bottle 

filling facility, is it Elgas I think, and I understand just going to around 45 

at say 9 o’clock, that is just in general sort of I believe it is Lyttelton 



 Page 300 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

Port Authority land, so just some general laid out areas and 

warehousing and things like that.  And there is a scrap metal yard to the 

north of the site across the road from the railway line, if that is 

consistent with my last visit there. 

 5 

MR DAYSH:   All right.  This may be - - - 

 

MR PHILLIS:   There may actually be some log storage around there, would I 

be right in saying that, I do not live in Christchurch. 

 10 

MR DAYSH:   No.  But pretty heavy industrial, this is mainstream industrial 

zone land, those activities? 

 

MR PHILLIS:   I would not like to comment on what that is but I would 

probably say it is not heavy industrial, would it, it be more like light 15 

industrial. 

 

MR DAYSH:   Well, say industrial then? 

 

MR PHILLIS:   Yes, it is definitely industrial.   Industrial in nature industrial 20 

zone? 

 

  [3.05 pm] 

 

MR DAYSH:   As my limited understanding of planning terms I would say that 25 

is industrial land. 

 

SJH:   Mr Clease will be able to - - -  

 

MR DAYSH:   Mr Clease will hold you to that.  But I suppose someone that 30 

works in this area with heavy industry or with industry and hazardous 

substances, you would expect that many of these adjoining sites would 

have their own hazardous substances and HSNO requirements? 

 

MR PHILLIS:   Yes they would obviously be required if they had hazardous 35 

substances on the site, they would be required to have a location 

certificate for the use and storage of those substances. 

 

MR DAYSH:   And as part of that they would go through the sorts of 

processes, they would be required to go through the processes 40 

Dr Dawson described today under the HSNO legislation, including 

emergency management plans? 

 

MR PHILLIS:  Yes, my understanding.  I did only catch the tail end of 

Dr Dawson’s evidence but I am assuming that is what he was referring 45 

to, yes. 
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MR DAYSH:   Okay, look I will follow up the other questions with Mr Clease 

so that is all I have thank you. 

 

SJH:   Thank you.  Anything arising from the Panel’s questions? 5 

 

MS THEELEN:   No thank you sir. 

 

SJH:   Thank you Mr Phillis, you may stand down. 

 10 

<THE WITNESS WITHDREW [3.06 pm] 
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<JONATHAN GUY CLEASE, sworn [3.06 pm] 



 Page 303 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

<EXAMINATION BY MS THEELEN [3.07 pm] 

 

MS THEELEN:   Can you please confirm that your full name is Jonathan Guy 

Clease? 

 5 

MR CLEASE:   It is. 

 

MS THEELEN:  And that you are a senior planner for Planz Consultants 

Limited? 

 10 

MR CLEASE:   Yes. 

 

MS THEELEN:   And that you have prepared a statement of evidence dated 30 

September 2015 on behalf of Liquigas Limited? 

 15 

MR CLEASE:   I did. 

 

MS THEELEN:   Do you have any amendments to make to your statement? 

 

MR CLEASE:   No. 20 

 

MS THEELEN:   Can you please for the Panel just give us a brief overview of 

your evidence? 

 

MR CLEASE:   Certainly.  So for Liquigas the key concern is actually very 25 

simple.  In a nutshell it is to manage sensitive activities in close 

proximity to the strategic infrastructure facility where those activities 

would be exposed to unacceptable risk and give rise to reverse 

sensitivity issues.  It is as simple as that. 

 30 

 Now there has however been an evolving discussion through both the 

Industrial and the other Hazardous Substance chapters as to how best 

we achieve this outcome.  Starting off in the Industrial chapter and 

(INDISTINCT 2.42) so some of the Panel members were not here for 

that hearing, Liquigas sought a rule controlling sensitive activities 35 

within 300 metres of their facility and a policy supporting that rule. 

 

 Through the Industrial hearings process we agreed with Council that 

the underlying zone package delivered the rules.  So because the Heavy 

Industrial Zone and then over the railway tracks it is a General 40 

Industrial Zone, any sensitive activity just through the general 

underlying zone rules is non-compliant in the Industrial Heavy Zone 

and fully discretionary in the Industrial General Zone.  So we agreed 

that the generic zone package provided adequate risk consent triggers 

for sensitive activities. 45 

 



 Page 304 

  

Ch12: Hazardous Substances and Contaminated Land Commenced 13.10.15 

 So we instead simply sought a policy recognition regarding the need to 

avoid sensitive activities in close proximity to (INDISTINCT 3.29) 

hazard facilities.  And the Panel in the Industrial chapter raised 

concerns with uncertainty regarding a number of terms in the policy, so 

just what was close proximity, what was unacceptable risk and so on. 5 

 

 So following that hearing I discussed the matter with Mr Stevenson 

from the Council and we agreed on an alternative policy wording that 

effectively had a very lengthy advice note around what was acceptable 

risk. 10 

 

 Liquigas’s closing legal submissions though on that chapter 

acknowledge that this issue was going to come back in front of the 

Panel as part of chapter 12.  Stage 2 was then notified, Liquigas sought 

the inclusion of the agreed Industrial chapter policy direction in chapter 15 

12.  Expert caucusing then identified the benefit of overlays as tools 

with these overlays ideally based on QRAs as a method of providing 

certainty to plan users as to what close proximity, likely hazard 

facilities and acceptable risk all meant. 

 20 

 Liquigas then confirmed that they had an existing QRA.  It was a little 

dated, it was still considered to be valid for identifying an appropriate 

risk contour to inform a policy, given the lack of material change in 

either the facility or the surrounding area since it had been undertaken. 

 25 

 So where we are now at is an approachable policy direction to avoid 

sensitive activities linked to an overlay to inform the policy and in my 

view that is entirely consistent with the approach taken elsewhere in the 

Plan for managing reverse sensitivity effects on infrastructure. 

 30 

 So objective 3.3.12 in the Strategic Directions chapter seeks to avoid 

reverse sensitivity in a noise overlay in reference to the Port, in an off a 

corridor in relation to the national grid, and in the noise contour in 

relation to the Airport.  So the approach of a policy direction to avoid 

linked to an overlay is well established in the plan. 35 

 

  [3.10 pm] 

 

 In terms of managing risk as opposed to reverse sensitivity, the 

approach is likewise similar to that adopted in relation to rock fall 40 

hazard, and I think the Panel alluded to that yesterday.   

 

 So where we are now, is that we have a policy to avoid and with that 

policy being informed by an overlay.  So the purpose of the overlay is 

to inform the policy.  I think this is where Liquigas is releases or differs 45 

somewhat from the oil companies where we are saying that the 
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underlying zone rules for Woolston adequately provide risk consent 

triggers. 

 

 So all we are seeking is that once those consent triggers are enacted 

through a sensitive activity (INDISTINCT 00.51) locate, that there is a 5 

clear policy direction regarding risk, and that policy is informed by an 

overlay.  So the overlay’s purpose is to inform when the policy applies 

rather than a rule package. 

 

 And I this is the thing, while there has been a degree of confusion 10 

through the three maps produced by Council yesterday showing these 

different areas, because the overlays have come in via submissions that 

have been seeking somewhat different things, so the purpose of 

Liquigas’s overlay, which is the oval, is simply to inform policy where 

risk in association with hazardous facilities comes into play rather than 15 

a rule package, because we are comfortable relying on the underlying 

zone rule package. 

 

 Sir, so where we are left with now, is the question of the route as to 

how to produce the overlays.  As I said, Liquigas did their QRA, it is 20 

part of a resource consent that I did back in 2008 to increase storage on 

site, that consent was helpfully notified, we had no submissions.  We 

obtained affected party consents of the adjoining landowners as part of 

that upgrade proposal.   

 25 

 So we are confident that for the purpose of informing a policy that the 

overlay is adequate now.  Now, I acknowledge that that overlay or that 

QRA rather could be updated if there was a consistent methodology 

agreed.  I am cautious that the two year period proposed, and bearing in 

mind that two year proposition has only come about a week ago, is 30 

going to be long enough, looking at what has happened on the Port side 

with getting a QRA done there.  Then also being mindful that the two 

year limit on proper plan changes will apply and therefore it would 

have to be a Council initiated plan change.  And I am just cautious that 

two years is going to be long enough to do a QRA and then get it 35 

through a plan change process.  

 

 So what we are looking now is a policy put forward by Mr Blair is 

adequate for seeking to avoid sensitive activities close to hazardous 

facilities, that policy which is 12.1.1.2.1 which includes a reference to 40 

an overlay indicating where that sort of sensitive area is.  The purpose 

of the overlay based on a QRA then identifies where that policy 

applies, and the underlying heavy industrial and industrial general rule 

package provides the land use controls. 

 45 

 Thank you. 
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SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 5 

SJH:   Mr Neill? 

 

MR NEILL:   The existing QRA that has been done, seven years old, one 

presumes that it could be reviewed, updated and reused? 

 10 

MR CLEASE:   Yes.  Doing the updated QRA, talking to Mr Phillis, is a 

reasonably straight forward exercise, it is sort of a couple months at 

most, the time is then firstly agreeing criteria potentially with other 

parties and then secondly, getting that then through a plan change 

process.  So the timing not to do the QRA upgrade.  15 

 

MR NEILL:   Right, but because it exists why as an organisation would you be 

supportive of an overlay if in fact you have done the work, you have 

got the consents of all your neighbours, you have worked cooperatively 

with them, there has been no mischief over the last five years, why is 20 

an overlay needed at all? 

 

MR CLEASE:   Sir, the overlay is not needed to enable or for the facility to 

expand because he has already got consent to do that, the purpose of 

the overlay is to, I guess create a policy flag should one of their 25 

neighbours want to do a sensitive activity.  So it is to try and identify 

the area beyond the site boundaries where we would not want to see 

sensitive activities located. 

 

MR NEILL:   But having regard to the zoning, which I understand is actually 30 

heavy industrial - - - 

 

MR CLEASE:   Yes. 

 

MR NEILL:   - - - the ability to have a pre-school or a church is very unlikely, 35 

isn’t it? 

 

  [3.15 pm] 

 

MR CLEASE:   It is, they are non-complying activities so that is why we 40 

haven’t sought any rules because we think the underlying zone rules 

deliver that.  It is really just to make sure that should one of those 

unlikely activities wish to occur that risk is taken into account through 

the section 104D policy assessment, so that is all Liquigas is seeking. 

 45 

MR NEILL:   Thank you. 
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MR DAYSH:   Yes, could I have attachment 1 back again, the map.  Sorry, it’s 

the attachment 1 to Mr Phillis’ evidence, the Liquigas site with the 

QRA contours around it. 

 5 

 So looking at this plan here and this aerial photography and Dr Phillis 

took us through the types of activities there.  As a planner do you 

seriously think it is credible to think that a sensitive activity in terms of 

how it is defined in the plan would be wanting to set up in this 

location? 10 

 

MR CLEASE:   Look, it is unlikely, I agree but like Liquigas of their four 

facilities nationally, the one in Dunedin had Forsyth Barr Stadium 

suddenly arrive next door.  The one in Wiri has a women’s prison 

proposal landing nearby.  So of the four facilities they have had two - - 15 

- 

 

SJH:   Not quite next door, it is across a river. 

 

MR CLEASE:   Well, it is but in the general sort of vicinity. 20 

 

SJH:   Not the prison, the Forsyth Barr Stadium. 

 

MR CLEASE:   So of their four depots they have had these two, you know, 

unanticipated activities landing nearby which I guess is why they are 25 

quite sensitive on this issue.  Look, I absolutely agree, I think it is 

unlikely that you will get a sensitive activity but should one occur the 

potential impact on Liquigas in terms of reverse sensitivity and in terms 

of changing the risk profile of the site is potentially significant. 

 30 

MR DAYSH:   All right.  So can I take you then to Mr Blair’s rebuttal 

evidence, his famous attachment A which we have talked about a lot. 

 

MR CLEASE:   Yes. 

 35 

MR DAYSH:   And I think it is page 9 of attachment A which is where this 

non-complying activity rule comes in. 

 

MR CLEASE:   Yes. 

 40 

MR DAYSH:   NC2.  So the proposition is if any of your industrial neighbours 

want to do something over and above what they are allowed in the zone 

this would kick in in the meantime and would make any – well, no, 

sorry, if they want to do a sensitive activity, is that the way that rule 

works? 45 
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MR CLEASE:   Yes.  So if you have an industrial neighbour that wants to do 

an industrial activity then they are permitted. 

 

MR DAYSH:   Yes, okay.  So this wouldn’t override them? 

 5 

MR CLEASE:   No. 

 

MR DAYSH:   But if a sensitive activity comes along you would have to seek 

a non-complying activity consent within the boundary? 

 10 

MR CLEASE:   You would although you have already non-complying in the 

industrial chapter. 

 

MR DAYSH:   That is right. 

 15 

MR CLEASE:   So I guess this rule from the oil companies in fairness is 

perhaps coming with more of a view looking at the Lyttelton side 

where there is that Open Space zone near their facility, I am 

speculating, because I don’t believe it is necessary on the Woolston 

side. 20 

 

MR DAYSH:   I suppose aren’t we bouncing around on a pinhead, we are non-

complying anyway and how we are going to be non-complying, we 

have got another overlay on a plan that has already got lots of overlays 

and these district plans in my view are becoming very complex with 25 

zones and overlays. 

 

MR CLEASE:   I think Liquigas’ original relief was, you know, it didn’t seek 

an overlay, they just want a policy saying avoid sensitive activities in 

close proximity to (INDISTINCT 3.59) hazard facilities where they 30 

would be exposed to unacceptable risk.  The Panel in the industrial 

chapter then raised concerns with the uncertainty of the policy, then we 

are seeing the overlay being the tool to resolve that uncertainty, to 

provide certainty to the policy. 

 35 

 

MR DAYSH:   So the original submission from Liquigas didn’t include this 

overlay? 

 

MR CLEASE:   No, it included, the industrial chapter advice note made 40 

reference to activities locating within 300 metres of the site needing to 

go through a risk assessment.  So that was I guess further than the 

overlay because the overlay only extended about 80 to 100 metres 

outside Liquigas’ boundaries.  We then had the expert conferencing 

that said “No, actually we think you do an overlay on the planning 45 

maps based on a QRA” and Liquigas said “Oh, we have already got a 
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QRA that identifies the area”, and so that sort came in through 

evidence. 

 

MR DAYSH:   Do you think that Liquigas’ neighbours within this area would 

have been able to work out that this layer would come into the plan just 5 

by the Liquigas submission? 

 

  [3.20 pm] 

 

MR CLEASE:   I think so.  I am mindful that this overlay only has a policy 10 

implication.  There are no rules attaching to it.  If industrial neighbours 

keep on doing industrial things this never comes into play.  It is only if 

they wanted to do a non-compliant sensitive activity then this overlay 

clarifies when a policy applies to them. 

 15 

MR DAYSH:   I want to ask you about the terms that are being used for these 

various overlays.  In NC2 that we are just looking at, that non-

complying rule 2, it talks about the risk management overlay so that is 

not defined I don’t think anywhere is it? 

 20 

MR CLEASE:   No, and again this is where the sort of the oil company really 

differs somewhat from Liquigas’ where we sought that overlay to go in 

with a policy in the policy section that talks about reverse sensitivity 

simply including advice and I reference that the policy applies where 

that overlay is shown on the planning maps. 25 

 

MR DAYSH:   These are really plan drafting questions.  Risk management 

overlay is not defined.  We have in Exhibit 2 these three plans for the 

two Woolston sites - - - 

 30 

MR CLEASE:   Yes. 

 

MR DAYSH:   - - - with different terminologies which are not defined either, 

so would you agree that if this Panel was minded to go down this path 

there is quite a bit of tidying up to do in terms of terminology and 35 

linkages and - - - 

 

MR CLEASE:   Yes and I think that is partly because the two overlays, the 

Liquigas ones and the oil companies’ ones are doing slightly different 

things.  But yes, for Liquigas I called the overlay risk management 40 

overlay, then the policy talked about avoiding sensitive issues within a 

risk management overlay shown on the planning maps. 

 

MR DAYSH:   Okay.  That’s all thank you sir. 

 45 

SJH:   You express a concern about the March 2018 cut-off date. 
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MR CLEASE:   Yes. 

 

SJH:  Anything open ended though would cut across a statement of expectation 

and the need for certainty. 5 

 

MR CLEASE:   Yes, it is more I guess my concern is that if that timeframe is 

too tight to get a plan change right the way through the process, then 

you will end up with a policy that – the overlay’s purpose provides 

certainty to the policy.  If you get to the end of the two years and the 10 

overlay drops off you are then just left with an uncertain policy.  So 

that doesn’t particularly achieve the statement either. 

 

 So that is where I sort of see, first with Liquigas the position is that 

their overlay is sufficiently robust for this purpose so therefore it 15 

doesn’t need to have an interim review.  If the Panel doesn’t agree with 

it and does think no we actually do want these things to be reviewed, 

then I think a four year timeframe is more realistic in terms of getting it 

through a plan change process; bearing in mind that Councils have the 

ability to not accept private plan changes for the first two years.  And 20 

unlike Lyttelton, this Panel cannot direct the Council to do a plan 

change. 

 

SJH:   The overlay that you seek is based on this individual fatality risk 

contour, is that right - - - 25 

 

MR CLEASE:   Yes. 

 

SJH:   - - - or is it larger than that? 

 30 

MR CLEASE:   No, it’s 10 to the minus 7 as shown. 

 

SJH:   Which as we have already heard and as we know from natural hazards is 

a very, very low risk. 

 35 

MR CLEASE:   Yes. 

 

SJH:   But it is the outer line of 10 to the minus? 

 

MR CLEASE:   Yes. 40 

 

SJH:   Do I get it right that yours is more designed to prevent sensitive activity 

whereas the oil companies’ is more designed from a safety perspective, 

a risk perspective? 

 45 
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MR CLEASE:   I think they do the same thing it’s just the oil companies’ 

perhaps goes a little bit further in that it does, the rule package requires 

industrial users to design their buildings appropriately and also to have 

emergency management plans, whereas Liquigas’s approach is simply 

to provide a policy flag for sensitive activities.  So I guess with 5 

reference for instance to the emergency management plans, for the 

Liquigas facility we do only have you know this sort of half a dozen 

neighbours, they have commercial relationships with Contact and the 

LPC - - - 

 10 

SJH:   No I understand that but I guess the concern I have that it’s a very 

conservative line compared to natural hazards where I think our figure 

of 10 to the minus 4 is one in 30,000.  Now one can see a reason that 

it’s produced and there is something that people have control over.  But 

it is a very, very conservative line that you are imposing on other land 15 

users is it not? 

 

  [3.25 pm] 

 

MR CLEASE:   It is, I honestly, the natural hazards line though was based on 20 

this geographic breadth was far larger and - - -  

 

SJH:   Oh, no, I understand all those things but you see the point I am making? 

 

MR CLEASE:   Yes, I accept it is a conservative line. 25 

 

SJH:   Okay, all right, thank you, anything arising? 

 

MS VISKOVIC:   No, thank you, sir. 

 30 

<THE WITNESS WITHDREW [3.25 pm] 

 

SJH:   All right, look thank you, the Panel will take five minutes and then we 

will reconvene, thank you. 

 35 

ADJOUNED [3.25 pm] 

 

RESUMED [3.33 pm] 

 

SJH:   Thank you.  We indicated yesterday the difficulties the Panel is clearly 40 

faced with in this particular chapter, and suggested a way forward 

which seemed to find accord with all counsel that were present.  We 

have heard nothing additional that suggests to us we should take any 

different approach.   

 45 
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 I am just going to run through a few things which we will fashion into a 

formal minute.  It is in no particular order of priority and I stress that 

anything that amounts or appears to amount to a finding are interim 

findings only and we reserve the right on review of the evidence and 

the transcript to change those.   5 

 

 As we found out when questioning Mr Blair, the Section 32 Report on 

which this chapter is based fundamentally falls short of what is 

required, and there was an acknowledgment that it did not take into 

account the Order in Council and the Statement of Expectations and 10 

such like key documents.   

 

 Now we stress we have sympathy for Mr Blair because he inherited this 

particular chapter, but we do not believe that the Section 32 Report as it 

presently stands is sufficiently robust for us to proceed.  Nor do we 15 

think we are in a position to say that at this stage, under our own 32AA 

assessment we find the Chapter 12 as notified to have a level of 

unnecessary complexity. 

 

  [3.35 pm] 20 

 

 It is difficult to follow, it would be difficult to apply, it does not seem 

to us to accord with the statement of expectations among other superior 

documents, nor does it give effect to the overriding nature of the 

Strategic Directions Chapters. 25 

 

 There have been two approaches put forward, one on behalf of the 

Council and one on behalf of the Crown.  It is clear that the Chapter 12 

proposal put forward by the Council is based on the evidence we heard 

from Mr Schaffoener, the Crown on the approach of Dr Dawson. 30 

 

 We prefer the approach of Dr Dawson and we also note that the key 

documents listed in Mr Schaffoener’s evidence did not include the 

RPS, the order in Council, the statement of expectation, to take 

directions and their overarching requirement. 35 

 

 In answers to us he did say that he had taken those documents into 

account, we find them surprising omissions from a key documents in 

reading the evidence, it seems to us they were not given any proper 

consideration. 40 

 

 We consider the approach necessary is that in the first instance HSNO 

covers off things.  Any matters that are not covered off and we will turn 

to some of the possibilities of that, we would expect there would be an 

RMA response to it.  We also recognise there is the ability in 45 
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section 142 to impose more stringent requirements in HSNO’s where 

necessary. 

 

 That again is one of the failings of the section 32 report because it does 

not satisfy to us that necessity level for more stringent requirements.  5 

That is a matter that needs to be worked through.  We have said which 

expert evidence we prefer so we see this now as a matter for planners 

and there is a good model in the proposed Hastings Plan to follow – we 

are not saying that it should be slavishly followed, but there will be a 

necessity to analyse HSNO its application. 10 

 

 Anything for the RMA needs to recover which may include amenity 

effects, reverse sensitivity and other matters of that sort.  The then next 

step is to identify other matters that are properly brought into it of 

concern to the Christchurch City Council and we have had mention of 15 

sensitive areas, there may be others and that is for the Council to 

identify. 

 

 We understand that it was not for Ms Yozin in her position to be able to 

identify those sensitive areas.  We also recognise in this the importance 20 

of such matters being managed by zoning, while we accept it is 

technically possible to put a factory in the middle of Merivale, we see 

that as somewhat unreal to make such a suggestion. 

 

 So it is a matter of combining the zoning with HSNO and with the 25 

other RMA matters we have referred to.  We expect the City Council 

and the Crown to take the lead in this, but other parties obviously will 

need to be involved to ensure that their interests are protected in any 

agreements that may have been reached to date or other matters they 

have submitted on and not lost sight of. 30 

 

 We also say that temporary overlay in Woolston should not be open 

ended, if indeed that is the final position.  We appreciate that there is a 

good deal of work in doing this extra work with a new proposal and 

with a new 32A Report, a robust one, that satisfies what it should do, 35 

unlike the one that we were expected to act on. 

 

  [3.40 pm] 

 

 We did give consideration to whether this matter had to be re-notified, 40 

but we think the way forward is appropriate, having considered all the 

matters that we have heard. 

 

 The Panel would be happy to assist by either directing or arranging 

mediation.  Parties can apply to call additional evidence before this 45 
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Panel if they think it would assist, and liberty to all parties to apply on 

any matters. 

 

 Now, do any counsel have any submissions or anything they wish to 

add? 5 

 

 All right, I imagine in those circumstances that no one will actually 

want to close at this stage? 

 

MS VISKOVIC:   I was just going to say, sir, that it would seem premature at 10 

the moment to close at this stage, so - - - 

 

SJH:   Well we will suspend the operation of the orders we have made around 

the filing of closing submissions.  We have considered it and we know 

there is a lot of extra work, but four weeks we expect to have this 15 

matter back before us.  If there are hiccups along the way that need to 

be mediated, as I say approach us sooner rather than later, we don’t 

want this to fall into the category of a QRA. 

 

 Anybody got anything else to raise? 20 

 

 Well thank you all very much for your cooperation.  I am sorry it has 

come to this, and as I say we have, simply with you Mr Blair, and the 

position you find yourself forward, but we think those factual 

indications will lead to a resolution and a way forward in this.  Thank 25 

you. 

 

MATTER ADJOURNED AT 3.42 PM ACCORDINGLY 


