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MAY IT PLEASE THE PANEL: 

 

1. These submissions are made on behalf of Christchurch City Council (Council) 

and address the following issues that are raised in the Panel's Minute of 6 July 

2015:   

 

(a) the suggested definition of "multi-unit development"; 

 

(b) the Panel's use of clause 13(2) of the Order in Council (counsel notes 

the request was that Orion specifically address the Panel on their 

position); and 

 

(c) whether Priority Decision 2 could be changed under clause 13(5) and 

13(6) of the Order in Council to align the provisions that relate to: 

 

(i) setbacks from National Grid transmission lines; and  

(ii) setbacks for Orion's infrastructure,  

 

 and in particular whether the proposal would need to be renotified. 

 

Definition of "multi-unit" development 

 

2. The Panel has indicated that it considers there is a need to define the term 

"multi-unit development" as it relates to the temporary earthquake recovery 

provisions.  The Panel has asked the parties to consider the following 

definition: 

 

  "for the purposes of the policies and rules for Workers' Temporary 

Accommodation, multi-unit development" means a group of two or 

more residential units to be established and used for the purpose of 

workers' temporary accommodation. 

 

3. The Council agrees to the inclusion of the suggested definition.  Mr Peter 

Eman for the Council has discussed the issue with the expert planners for the 

Crown (Ms Jane Whyte), Transpower (Ms Ainsley McLeod), Orion and the 

University of Canterbury (Ms Laura Buttimore).  Counsel for the Canterbury 

Regional Council has confirmed agreement with the definition, as has counsel 
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for Global Edge Properties on the basis that workers' temporary 

accommodation is not limited to units that are self-contained.  

 

4. The proposed definition for multi-unit development refers specifically to 

residential units, which are defined as being self-contained. However the 

policies and rules that are proposed to refer to multi-unit developments do so 

in the form of providing for temporary accommodation "including" multi-unit 

developments.   As such the definition of multi-unit developments has the 

effect of indicating that one of the permitted forms of workers' temporary 

accommodation includes more than one self-contained residential unit.  It does 

not however, preclude other forms of temporary accommodation, including 

units that share facilities. 

 

5. In summary, the inclusion of the definition is submitted to add clarity and 

certainty to the interpretation of the policies and rules for Workers' Temporary 

Accommodation. 

 

Setback from Orion's electricity distribution lines for construction depots 

 

6. Orion has been requested to address the Panel on their position as outlined in 

paragraph 11 of the 1 July Joint Memorandum, in particular the Panel's use of 

clause 13(2) of the Order in Council.  Paragraph 11 of the 1 July Joint 

Memorandum records that the remaining parties abide by the Panel's decision 

on the issue of scope and materiality.  Following filing of the 1 July Joint 

Memorandum, counsel have recognised that Orion's comment in the Joint 

Memorandum appears to confuse the scope and application of clauses 13(2) 

and 13(4) of the Order in Council, and therefore we provide brief submissions 

to clarify the Council's view of the relevance of these two sub-clauses.   

 

7. Under normal RMA decision making, there are two separate elements that 

provide scope for decision makers to amend proposed plans and plan changes 

through hearings of submissions.  Both elements are well established through 

High Court decisions.
1
  The two elements are: 

 

(a) a submission must first, be on the proposed plan or proposed plan 

change; and 

                                                   
1
  For example, see Palmerston North City Council v Motor Machinists Limited [2013] NZHC 1290. 

http://www.westlaw.co.nz/maf/wlnz/app/document?&src=doc&docguid=I0c185461ccee11e287d8c392222e1c5d&hitguid=I4c41f420ccd411e287d8c392222e1c5d&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC&extLink=false#anchor_I4c41f420ccd411e287d8c392222e1c5d
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(b) a decision maker is limited to making changes within the scope of the 

submissions made on the proposed plan or proposed plan change. 

 

8. Here, under the Order in Council, the Hearings Panel has wider decision 

making powers, but they are not unlimited.  Under clause 13(2), the Panel can 

make any changes to "the proposal" that it considers appropriate and is not 

limited to making changes within the scope of "the submissions" made on "the 

Proposal".  These are wider powers but importantly, although the Panel is not 

limited by the scope of submissions made on the proposal, the Panel is limited 

to making these types of changes to "the proposal".  For this hearing, that is, to 

Proposals 6A, 6B or 6C as notified. 

 

9. If the Panel wants to make changes that are materially outside the scope of the 

"the proposal as notified", even if in response to submissions "on the 

proposal", the Panel has to direct the Council to prepare and notify a new 

proposal and invite submissions on the new proposal (clause 13(4)).   

 

10. Orion's submission did not seek setbacks for construction depots in Rural 

Zones for its infrastructure (Rules 6.4.3.2.2 RD7 and 6.4.3.2.4 NC3).  It is 

accepted by the Council that such a rule would fall within the scope of "the 

proposal" as notified.  As such, it is submitted that the Panel can rely on clause 

13(2)(a) and (b) of the Order in Council to include setbacks for Orion's 

infrastructure, if it considers that appropriate.  However, it is submitted that 

there is no need for the Panel to consider the "materiality" test in clause 13(4) 

of the Order. 

 

Alignment with Decision 2 

 

11. The Panel has highlighted that there are some differences between the 

provisions included in Decision 2 on Stage 1, in terms of: 

 

(a) the setbacks from National Grid transmission lines (a reduction from 

12m to 10m); and 

 

(b) Orion's infrastructure: Decision 2 did not include any setbacks for 

Orion's infrastructure. 
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12. The Panel has asked the parties to address the Panel on whether Decision 2 

could be changed under clauses 13(5) and 13(6) of the Order in Council to 

align the provisions.  The Panel has jurisdiction to reconsider any earlier 

decision it has already made, if it considers it is "necessary or desirable to do 

so to ensure that the replacement district plan is coherent and consistent".
2
    

 

13. Before the Panel may direct the Council to make a change to provisions that 

have already been subject to the Panel's decision (and in this instance are now 

part of the Replacement District Plan) the change must be "of no more than 

minor effect".
3
   

 

14. If the change will have a more than minor effect, the Panel may (not must) 

direct the Council to prepare and notify a new proposal, and invite submissions 

on it in accordance with Schedule 1 of the Order in Council.
4
   

 

No more than minor effect 

 

15. There is clearly no case law to provide guidance on what a "change of minor 

effect" means under clause 13(6)(a) of the Order.  The terminology used in 

clause 13(6)(a) is however similar to that used in the first limb in clause 16(2) 

of the First Schedule of the RMA,
5
 which provides: 

 

  A local authority may make an amendment, without using the process 

in this schedule, to its proposed policy statement or plan to alter any 

information, where such an alteration is of minor effect, or may 

correct any minor errors. 

 

16. In that context, the Environment Court in Re an Application by Christchurch 

City Council
6
 established a test for "minor effect" under clause 16 of the First 

Schedule of the RMA.
7
   

 

17. The Environment Court in the Christchurch City Council case made a 

distinction between altering information on the one hand and correcting minor 

                                                   
2
  Clause 13(5). 

3
  Clause 13(6)(a). 

4
  Clause 13(6)(b). 

5
  There is a power in clause 20A of the First Schedule to the RMA to amend operative plans, but only to 

correct "minor errors", which does not apply in the current situation. 
6
  Re an Application by Christchurch City Council (1996) 2 ELRNZ 431. 

7
  The test was applied in Power v Whakatane District Council W007/08 19 February 2008 and Mawhinney 

v Auckland Council [2011] NZEnvC 33. 



 

 

26442765_1.docx Page 6 

errors on the other (the latter not being relevant to these submissions).   The 

Court found that clause 16 allowed a local authority to alter "information" which 

the Court considered meant "anything said in the plan which informs the public 

of their rights and obligations".  Such information can be altered if the effect of 

the change on anyone whose rights and/or obligations will be affected by the 

change is minor.  Council submits that it is not material to the analogy that the 

word "information" is not used in clause 13(6)(a) of the Order in Council. 

 

18. As mentioned, the second limb of clause 16, correction of errors, is not 

specifically relevant to clause 13(6)(a) of the Order in Council. 

 

19. The Court held that whether a change would result in a minor effect relates to 

whether the change might or might not have attracted a submission.  In 

deciding what might or might not attract a submission, the Court said "… the 

touchstone should be does the amendment affect (prejudicially or beneficially) 

the rights of some member of the public, or is it merely neutral.  If neutral it is a 

permitted amendment under Clause 16, if not so then the amendment cannot 

be made pursuant to Clause 16."
8
  We have set out the relevant passage of 

the Christchurch decision in Appendix A to these submissions for ease of 

reference. 

 

20. Whether an alteration is of "minor effect" is a question of fact and requires 

examination of the likely effects of altering a public document without public 

input.
9
   

 

21. It is submitted that the established case law under clause 16(2) of the First 

Schedule provides useful guidance to the interpretation and application of 

clause 13(6)(a) of the Order in Council.  Accordingly, the Council submits that 

before the Panel could rely on clause 13(6)(a), it should determine whether the 

proposed change to Decision 2 is "neutral" as contemplated by the 

Environment Court in the Christchurch City Council case. 

 

Reducing Transpower's setback in Stage 1 zones, to align with 10m setback 

 

22. For Transpower, the difference between Decision 2 and these Proposals is a 

reduction in Transpower's setback from 12 to 10 metres.  Although the change 

                                                   
8
  Re an Application by Christchurch City Council (1996) 2 ELRNZ 431 at 440. 

9
  Thompson Reuters New Zealand Limited Resource Management (online looseleaf ed) (accessed 9 July 

2015) at [ASch1.16.02(1)]. 
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marginally enhances the rights of landowners and marginally reduces the 

protection afforded to Transpower's infrastructure, the Council submits that the 

change is of minor effect because: 

 

(a) the amendment to the setback is a small reduction that the potentially 

adversely affected person, Transpower, is content with;  

(b) the amendment is more enabling for landowners affected by the 

setback; and 

(c) the change is highly unlikely to have attracted additional submissions. 

 

Introducing setbacks in Stage 1 zones, for Orion's infrastructure 

 

23. In accordance with the Christchurch City Council decision, it is submitted that 

where a new rule is proposed as part of a change to a previous decision,
10

 and 

the new rule would affect any other landowners' ability to use their land, that 

suggests that the change is more than minor.  A hypothetical exception might 

be if the land ownership or use was such that the change would have no 

practical effect, or would make the rule more enabling for the affected 

landowner.   

 

24. Because introducing setbacks for Orion's infrastructure in Decision 2 would 

result in new non-complying activity rules across a range of zones covered by 

Stage 1 decisions with many different land owners, the Council submits that 

there is a reasonable prospect that the setbacks might have attracted 

submissions and therefore the change is likely to be more than minor under 

the Christchurch principle.  In short, the additional setbacks would mean that 

new areas of land would be affected by the setback rules, which are not 

currently covered by the setbacks in Decision 2 for the National Grid. 

 

Renotification, if change was more than minor 

 

25. If the Panel considers the change to Decision 2 to include setbacks for Orion's 

infrastructure is more than minor, the Council submits that the Panel should 

not direct that the Council renotify the proposal. 

 

26. Such a direction would take time and resources from the Council and parties in 

an already heavily condensed and demanding process (including the 

                                                   
10

  Or an amendment/addition to an existing rule to apply to distribution lines as well as the National Grid. 
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associated costs) for, it is submitted, little benefit in terms of environmental 

outcomes.     

 

27. The setbacks sought relate to temporary activities.  Accordingly, any risk to 

Orion's infrastructure would be removed within the near future.  It is noted that 

setbacks from Orion's infrastructure for permanent activities is being provided 

for within the pRDP.  

 

 

DATED 9 July 2015 

 
 

__________________________________ 
S J Scott/H P Harwood 

Counsel for Christchurch City Council 
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Appendix A 

 

Extract from Re an Application by Christchurch City Council (1996) 2 ELRNZ 431 at 439 

to 440: 

 

As to what is meant by minor Mr Milligan submits it is an amendment limited to 

something which if it had been in the original proposed plan nobody would have 

bothered to make submissions about it.  That approach has attractions because in 

dealing with this part of the power to amend it is clear that we are concerned not with 

mere drafting errors but with matters of substance.  Given the care with which 

Parliament has protected the rights of public participation it is inconceivable that it is 

intended by Clause 16 to take away that right by allowing the Council to make belated 

changes to the information contained in the plan, including something which had it 

been present in the proposed plan might have drawn a submission.  Or by deleting 

something which had it not have been present might also have resulted in some 

submission.   

 

In deciding what might or might not have drawn a submission I consider the touchstone 

should be; does the amendment affect (prejudicially or beneficially) the rights of some 

member of the public, or is it merely neutral.  If neutral it is a permitted amendment 

under Clause 16, if not so then the amendment cannot be made pursuant to Clause 16.  

Although to put it in that abstract way may seem unhelpful, I rather think that like pink 

elephants the neutral changes will be easier to recognise than to describe. 

 


