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LEGAL SUBMISSIONS (TEMPORARY EARTHQUAKE RECOVERY 
ACTIVITIES 6A, 6B AND 6C) 

Introduction 
1 These submissions are made on behalf of Orion New Zealand 

Limited (Orion) – submitter number 1604.  

2 In its minute dated 6 July 2015, the Panel requested that the parties 
(as identified) address the following issues: 

2.1 the definition of “multi-unit development”; 

2.2 Orion’s position as outlined in paragraph [11] of the 1 July 
2015 joint memorandum  (in particular the Panel’s possible 
use of clause 13(2) of the Canterbury Earthquake Recovery 
(Replacement District Plan) Order 2014 (the Order in 
Council)) and the issue around setbacks for construction 
depots; and 

2.3 whether the Panel’s Decision 2 could be changed under clause 
13(5) and 13(6) of the Order in Council to align the provisions 
now proposed relating to setbacks from National Grid 
transmission lines and setbacks for Orion infrastructure (in 
particular, the Panel has sought advice as to whether the 
proposal would need to be re-notified).  

3 These legal submissions express no view on the suitability of the 
proposed definition of “multi-unit development”.  Orion’s position on 
the other two questions posed by the Hearing Panel is set out 
below.  

Setbacks/depots - Orion’s position as outlined in 1 July joint 
memorandum 

4 Orion’s submission did not seek setbacks for construction depots in 
Rural Zones in relation to Orion’s infrastructure (Rule 6.4.3.2.2 RD7 
and 6.4.3.2.4 NC3).  Consequently, Orion’s submission does not 
prima facie provide scope to include setbacks for its infrastructure in 
these rules.  However, Orion considers that setbacks for 
construction depots in respect of its infrastructure in the Rural Zone 
are appropriate.   

5 Against the above, Orion notes that it did make a submission 
seeking setbacks to be included in other provisions of the 
Temporary Earthquake Recovery Activities 6A proposal.  While it did 
not submit on the two rules in question, there is still an underlying 
submission at play seeking corridor protection for Orion’s assets.  

6 Due to the issue of scope, if the Panel is minded to include such 
setbacks for Orion’s infrastructure, it would be required to do so by 
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use of its power in clause 13(2) of the Order in Council.  That clause 
is as follows: 

(2)  In making a decision on a proposal, the hearings panel— 
(a) may make any changes to the proposal that it considers 
appropriate: 
(b) is not limited to making changes within the scope of the 
submissions made on the proposal. 
 

7 Clearly, this clause allows the Panel to make any change it considers 
appropriate, regardless of whether or not the change was the 
subject of a submission.  The clause does however relate to “a 
proposal” – it therefore appears that any change would still need to 
be within the scope of the proposal (more generally – as opposed to 
the particular submissions received). 

8 The issue of scope in the context of RMA plan preparation was 
considered by the High Court in Palmerston North City Council v 
Motor Machinists Ltd.1  While a different context to the present issue 
(in the sense that this case addressed the issue of whether a 
submission was within scope of a proposed plan change), Motor 
Machinists can provide useful guidance on principles relating to 
when something is within scope of a notified proposal or not. 

9 In Motor Machinists the High Court considered that factors 
determining whether something was in scope with a notified 
proposal are:2 

9.1 Whether the change could reasonably be said to fall within 
the proposal as notified, which can be indicated by: 

(a) Whether the issue was addressed in the section 32 
evaluation and report; 

(b) How much the [change] alters the status quo brought 
about in the notified proposal; 

(c) Whether the [change] is merely consequential or 
incidental, 

and 

                                            
1  [2013] NZHC 1290.  Considered and applied previous case law on this issue 
including Clearwater Resort Ltd v Christchurch City Council AP34/02, 14 March 2003; 
Halswater Holdings Ltd v Selwyn District Council (1999) 5 ELRNZ 192 (EnvC); Option 
5 Inc v Marlborough District Council  CIV-2009-4060144, 28 September 2009.   
2  Paragraphs [76] to [83].  
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9.2 Whether those directly affected are adequately informed of 
what is proposed and therefore have had the chance to 
participate in the process on the basis of the change. 

10 Proposal 6A(i) as notified included in Rule 6.4.3.2.2 RD7 a matter of 
discretion that read: 

f. the location of the activity and buildings in relation to National 
Grid transmission lines and support structures. 

11 The proposal as notified therefore contained provision for 
consideration and protection of electricity lines infrastructure when 
assessing a resource consent for a temporary construction depot 
activity.    

12 While Orion acknowledges that the proposal as notified included 
consideration of only National Grid electricity transmission assets, 
rather than electricity distribution assets, Orion submits that 
nevertheless, the substantive issue is the protection of important or 
high voltage electricity assets from the establishment of 
construction depot buildings in close proximity.  Amending the 
proposal to make a change to include Orion’s assets in this rule as 
well as Transpower’s assets does not, Orion submits, constitute a 
change that is substantially out of scope or different to the 
provisions as notified.  To put that another way, it does not alter the 
intended ‘status quo’ in the proposal which was to provide some 
protection for significant electricity lines assets.    

13 The section 32 report prepared as part of this proposal is just 6 
pages long and does not contain a substantive evaluation of any of 
the provisions in the proposal.  It merely records that temporary 
activities should be enabled where needed, but should not result in 
significant adverse effects.  Accordingly, the section 32 report does 
not provide a great deal of assistance in respect of this scope issue.    

14 Orion notes that its submissions sought the insertion of setbacks 
into other provisions in the Temporary Activities Proposal 6A (i).3  
There were no further submissions made in opposition to this relief 
and it is submitted that this indicates that it is unlikely that any 
party has been denied the chance to participate in the process by 
virtue of either: 

14.1 the possibility, contrary to Orion’s primary submission, that 
setbacks for Orion infrastructure in relation to construction 
depots were not included in the notified proposal; or  

14.2 the fact they were not the subject of submissions.   

                                            
3  Submission number 1604.  
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15 To put the above another way, it would be expected that a party 
directly affected by a setback rule for Orion’s infrastructure would 
have made further submissions on the relief sought by Orion in its 
submission.  

16 Orion accordingly considers that the Panel can use its power in 
clause 13(2) to include setbacks for Orion’s assets in Rule 6.4.3.2.2 
RD7 and consequently Rule 6.4.3.2.4 NC3.   

Decision 2 
17 Decision 2 provides for a 12m setback requirement from the 

National Grid transmission lines for any temporary activity listed in 
the permitted table and then a subsequent non-complying activity 
provision for non-compliance with the permitted activity standards 
(Rule 6.4.2.2.1 P2-P7 and Rule 6.4.2.2.4 NC1).   

18 Since Decision 2 was made, the position with regards to appropriate 
setback distances for National Grid assets has changed somewhat.  
Transpower is now advocating for an approach which provides for a 
12 metre setback for 220KV lines and a 10m setback for 110kV and 
66kV lines.  

19 Decision 2 does not provide at all for the protection of Orion 
infrastructure.   

20 Orion did not make submissions on Rule 6.4.2.2.1 or Rule 6.4.2.2.4 
seeking that its assets are included in these rules.  This was an 
oversight, rather than a decision not to submit. Orion does consider 
that protection for its 66kV, 33kV and 11kV Heathcote-Lyttelton 
lines with regard to the establishment of temporary activities is 
appropriate.       

21 Clause 13(5) and (6) provide as follows: 

(5) While the hearings panel is considering a proposal, it may reconsider 
any decision it has already made on another proposal if it considers it is 
necessary or desirable to do so to ensure that the replacement district 
plan is coherent and consistent. 
 
(6) If the hearings panel considers, after reconsidering a decision under 
subclause (5), that an earlier proposal or a part of the replacement 
district plan requires change, the panel may direct the council— 

(a) to make changes of no more than minor effect; or 
(b) to prepare and notify a new proposal, and invite submissions 
on the new proposal in accordance with Schedule 1 
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22 The Panel is required to prepare and notify a new proposal if it 
considers that an earlier proposal which was the subject of a 
decision requires change, if that change will have a more than minor 
effect.   

23 The case of Mawhinney v Auckland Council considered that the 
threshold of “minor effect” turns on:4  

…whether the amendment will prejudicially or beneficially affect the 
rights of some members of the public or whether the amendment is 
neutral.  In order to determine whether this test is satisfied, it is 
necessary to look at the wider context of the plan.  

 
24 Clause 13 does not provide any further guidance as to what it is that 

the change should have no more than a minor effect on. 

25 We consider that relevant effects would be: 

25.1 effects on the parties who submitted on the part of the 
proposal to be changed; 

25.2 effects on the operation of the provisions in the decision; 

25.3 effects landowners or interested parties who may be affected 
as a result of the change and whose interests may be 
circumvented by a non-notified change.  

26 In terms of the inclusion of setbacks for Orion’s infrastructure in 
Decision 2 (noting these submissions do not address setbacks as 
they might apply to the National Grid controlled and operated by 
Transpower): 

26.1 the inclusion of setback provisions for Orion’s infrastructure 
will affect a discrete aspect of the provisions in Decision 2 and 
will not have an effect on the operation of the bulk of the 
provisions contained in the proposal;  

26.2 In terms of scope, it is important to consider the proposed 
Plan in its entirety.  Orion has sought corridor protection for 
its infrastructure in the residential, commercial, industrial, 
and subdivision proposals.  The accepted position reached 
between the Council, Orion and Transpower is that a setback 
of 10m for Orion’s 66kV assets and a setback of 5m for 
Orion’s 33kV and 11kV Heathcote to Lyttelton assets is 
appropriate.  Decision 2 therefore requires amendment to 
provide for consequential changes as a result of this outcome 

                                            
4  Mawhinney v Auckland Council [2011] NZEnvC 33, at [17].  
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of various subsequent hearings and to provide consistency 
across the Plan provisions.  In light of the fact that this is only 
a consequential amendment, Orion submits that there is no 
prejudice caused to other parties; and 

26.3 Orion notes that no party made further submissions on its 
submissions on the Temporary Activities 6A (i) proposal 
seeking setbacks for its assets.  However, Federated Farmers 
(further submitter #1291) and Horticulture New Zealand 
(further submitter #1323) made further submissions in 
opposition to corridor protection for Orion’s assets in respect 
of the residential, commercial and industrial proposals.  The 
views of these submitters are therefore clear with respect to 
the inclusion of corridor protection for Orion’s infrastructure.  
Orion submits that these submitters would not be prejudiced 
by an amendment to Decision 2 because they have had an 
opportunity to comment on corridor protection for Orion’s 
assets more generally and make these views known to the 
Panel.      

27 In light of the fact that an amendment to Decision 2 to include 
setback provisions would be a consequential amendment to ensure 
consistency across the Plan, Orion submits that it would not have 
more than minor effects and therefore that the Panel can direct the 
Council to make the change to Decision 2 pursuant to Clause 
13(6)(a).  

Conclusion 
28 In conclusion,  

28.1 Orion considers that the Panel can use its power in clause 
13(2) to include setbacks for Orion’s assets in Rule 6.4.3.2.2 
RD7 and consequently Rule 6.4.3.2.4 NC3.   

28.2 Orion considers that an amendment to Decision 2 to include 
setback provisions would be a consequential amendment to 
ensure consistency across the Plan.  In light of that, Orion 
submits that it would not have more than minor effects and 
therefore that the Panel can direct the Council to make the 
change to Decision 2 pursuant to Clause 13(6)(a) 
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Dated: 9 July 2015 

 

 

JM Appleyard  
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