
 

 
BARRISTERS AND SOLICITORS 
AJLBEATSON/ NJ GARVAN 
AUCKLAND LEVEL 22, VERO CENTRE, 48 SHORTLAND STREET 
PO BOX 4199, AUCKLAND 1140, DX CP20509, NEW ZEALAND 
TEL 64 9 916 8800  FAX 64 9 916 8801   

 

BEFORE THE INDEPENDENT HEARINGS PANEL 

 
Under the Resource Management Act 1991 and the Canterbury Earthquake 
(Christchurch Replacement District Plan) Order 2014 

  
 
 
 

In the matter of 

The Proposed Christchurch Replacement District Plan 

and 

Transpower New Zealand Limited  (Submitter 1607)  

Submitter 

 

 

Legal Submissions on behalf of Transpower in relation to 
temporary earthquake recovery activities Proposals 6A, 
6B, and 6C 

9 July 2015 
      
 
 

  

 



 

1 

 

May it please the Panel: 
 
1. The Minute of the Hearings Panel (the Panel) dated 6 July 2015 noted 

that Decision 2 on Stage 1 included provisions different from that now 

proposed relating to setbacks from National Grid transmission lines, and 

did not contain any setbacks for Orion infrastructure. 

2. The parties have been asked to address the Panel on whether its 

Decision 2 could be changed under clauses 13(5) and 13(6) of the 

Canterbury Earthquake (Christchurch Replacement District Plan) Order 

2014 (the Order) to align the provisions, and in particular, whether the 

Proposal would need to be re-notified. 

3. We consider there are two key questions: 

(a) First, is it necessary or desirable to reconsider Decision 2 so as to 

ensure that the Proposed Christchurch Replacement District Plan 

(the Replacement Plan) is coherent and consistent; and 

(b) Secondly, if so, are the changes of “no more than minor effect”? 

Coherency and consistency 

4. Ms McLeod stated in her evidence for Transpower New Zealand Limited 

(Transpower) that in her opinion “a consistent corridor width in Chapter 

6 would be preferable”.1  

5. Transpower agrees it is desirable for the Replacement Plan to include 

consistent provisions for National Grid transmission lines where the 

context is the same, for example when addressing temporary 

earthquake recovery activities. Where the context is different it may be 

appropriate to have different provisions, for example the nature of 

setbacks in industrial zones compared to residential zones. 

                                                
1 Statement of Evidence of Ainsley McLeod dated 26 June 2015, paragraph 21 
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Are the changes of no more than minor effect? 

6. In Queenstown Central Ltd v Queenstown Lakes District Council the 

High Court considered what a “minor” effect is in the context of section 

104D of the RMA. The Court emphasised that it will be a question of 

degree, noting that there is no bright line distinction between ‘minor’ 

and ‘not minor’,2 and that:3 

It is not possible to apply standards in any way consistently 

without the persons who are applying them examining and 

agreeing on the policy or reason why the standard has been 

imposed, rather than a rule made.  

7. Our view is the reason why the ‘minor’ standard has been included in the 

Order is because it is considered to be an acceptable threshold for 

changes to be made to the Replacement Plan without the public having 

the right to participate or comment. This rationale is supported by clause 

13(6)(b) of the Order requiring the Council to invite submissions on the 

new proposal in accordance with Schedule 1 (if the changes are of more 

than minor effect). This is consistent with the Court’s reasoning in the 

Queenstown Central case that an effect is so ‘minor’ that it is likely not 

to matter (although accepting this is a different context/purpose).4  

8. The proposed changes to the setbacks from National Grid transmission 

lines are for a 10 metre corridor instead of a 12 metre corridor for 66kV 

transmission lines. This change is considered to be of minor effect as 

the reduction in the corridor width means there is less restriction/control 

and this is not likely to matter to any member of the public (as 

Transpower is the only entity considered to be affected and agrees with 

the changes). Accordingly, we do not consider these changes would 

need to be re-notified. 

9. Conversely, the amended Proposal 6 includes setbacks from Orion’s 

infrastructure which were not included in any form in Decision 2. We 

consider that these changes are of more than minor effect because it 

                                                
2 Queenstown Central Ltd v Queenstown Lakes District Council [2013] NZHC 815, para 95 
3 Queenstown Central Ltd v Queenstown Lakes District Council [2013] NZHC 815, para 96 
4 Queenstown Central Ltd v Queenstown Lakes District Council [2013] NZHC 815, para 101 
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would be a non-complying activity to undertake certain activities and/or 

buildings within the corridor of electricity distribution lines in specified 

zones where there was not such a restriction previously, and this is 

potentially problematic for affected landowners.5  

10. This is particularly the case where Orion did not make a primary 

submission in relation to Proposal 6 as originally notified (which was the 

subject of Decision 2). Orion only made a further submission in relation 

to Transpower’s primary submission. A further submission can only 

support or oppose a primary submission, not introduce new relief.6 This 

was addressed in the Council’s opening legal submissions for the 

temporary activities priority hearing.7 The Panel agreed with the 

Council’s legal submission that Orion’s further submission is outside 

of scope, as its primary submission did not support or oppose rules 

6.4.2.2.1 and 6.4.2.2.3 in Proposal 6, and that Orion’s 66kV and 33kV 

electricity distribution lines do not form part of the National Grid, and 

do not justify the higher level of protection directed by Policies 10 and 

11 of the NPSET.8  

11. If the Panel considers that the introduction of a new restriction is not in 

and of itself a more than a minor effect, then we consider the Panel 

would need to assess the following matters: 

(a) The land area affected by the changes; 

(b) The development potential of the land; and 

(c) The implication of non-complying activity status. 

12. For completeness we note our understanding is that Proposals 6A, 

6B, and 6C notified on Saturday 7 February 2015 address displaced 

activities, storage facilities, construction depots, and temporary lifting 

and moving of earthquake damaged buildings, not included in Stage 

1 of the review, and workers’ temporary accommodation. Despite this 
                                                
5 Rule 6.4.2.2.4 as per Decision 2 
6 Clause 8, Schedule 1, RMA 
7 Opening representations/legal submissions for Christchurch City Council, Temporary Activities 
Priority Hearing, dated 12 January 2015, paragraph 9.2 
8 Decision 2, paragraph 41 
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Orion’s submissions on Rules 6.4.3.2.1 and 6.4.2.2.4 were not 

expressly limited to these new matters addressed by Proposal 6. 

Nevertheless we do not consider there was scope for Orion to seek 

amendments to the provisions which were the subject of Decision 2. 

13. In light of the above, we consider Proposal 6 as it relates to setbacks 

from Orion’s infrastructure would need to be re-notified. 

 
 
 
________________________________ 
 
AJL Beatson/ NJ Garvan 
Counsel for Transpower New Zealand Limited 
9 July 2015 
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