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MAY IT PLEASE THE PANEL: 

 
1. This joint memorandum is filed on behalf of the Christchurch City Council 

(Council), the Crown, and Te Rūnanga o Ngāi Tahu and Ngā Rūnanga (Ngāi 

Tahu) (together Joint Parties) in relation to the matters raised in the Panel’s 

29 June 2016 minute.  It also provides a preliminary comment on a related 

aspect of the Panel's 27 June 2016 minute and the attached redraft of the 

rules. 

 

Application of other chapters' rules in the Papakāinga/Kāinga Nohoanga zone 
 
2. The 29 June 2016 minute raises a concern that the Joint Parties’ 20 May 2016 

updated provisions erroneously override discretionary or non-complying 

activity status in other chapters and replace it with restricted discretionary 

activity status within the Papakāinga/Kāinga Nohoanga zone. 

 
3. The Joint Parties confirm that the use of restricted discretionary activity status 

in this manner was intentional.  Those parties remain of the view that such an 

approach is appropriate, for the reasons set out below. 

 
4. One of the goals expressed by Ngāi Tahu in relation to the Papakāinga/Kāinga 

Nohoanga zone was to have one planning process providing for the bundling 

and approval of all activities through the use of a development plan.  This was 

summarised in Ngāi Tahu’s opening submissions as follows: 

 
Activities that are not Permitted Activities 

 

27 The third point of difference is how activities which do not meet 

the conditions for permitted activities are treated. 

 

28 Mrs Murchison favours an approach whereby provision is made 

for larger-scale developments as a restricted discretionary 

activity subject to the approval of an outline development plan; 

essentially a bundling of all potential resource consent 

requirements under one rule, dealt with by approving the 

proposed outline development plan and the consent authorizing 

activities undertaken in accordance with it. 
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5. Ms Murchison’s evidence addressed this approach at paragraphs 31d, 88, 94 

and 109.  In particular, the following extract from paragraph 94 sets out key 

components of what Ms Murchison sought: 

 
b.  Provide for some land uses as permitted activities in the 

Papakāinga Zone subject to conditions. Permitted activities 

should include: 

 any land use which is a permitted activity in the Rural Zone; 

 the development of papakāinga housing on land held under 

Te Ture Whenua Māori Act 1993 but subject to conditions 

limiting the number of dwellings, site coverage, height and 

access standards; and 

 any land use on a Māori Reserve which is authorized by the 

Māori Land Court under s338 of Te Ture Whenua Māori Act 

1993. 

 

c.  Allow larger scale papakāinga housing and other activities on 

land within the zone which is held as Māori Reserve or Māori 

customary or freehold land under Te Ture Whenua Māori Act 

1993 where that development is in accordance with an approved 

development plan. 

 

d.  The development plan needs to provide for a natural hazard risk 

assessment, access and parking, infrastructure and services 

where appropriate, and recession planes and building setbacks 

on the boundaries of the site. 

 

6. The use of a restricted discretionary rule to override the activity status in other 

chapters was discussed (and opposed) in the 5 November 2015 evidence of 

Catherine Heppelthwaite for VJ and SC Mitchell (paragraphs 27-29).   

 

7. Paragraph 4.7 of Alan Matheson's 12 November 2015 rebuttal evidence 

confirmed that the intent of Rule RD2 (as it then was) was that the 

development of Maori Land for any activity (including discretionary and non-

complying activities in the Rural Banks Peninsula Zone) would be a restricted 

discretionary activity, subject to an Outline Development Plan accompanying 

the resource consent application. 

 
8. Through discussions during the hearing, the Joint Parties agreed that the Ngāi 

Tahu goal could be accommodated by including a restricted discretionary rule 

to capture any controlled, restricted discretionary, discretionary or non-

complying activity from the relevant provisions of chapters 5, 6, 7, 8, 9, 11, 12 

and 19.  That rule was shown as RD3 in the revised proposal produced as 
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Exhibits A and B on 24 November 2015, and remains numbered RD3 in the 

20 May 2016 provisions.   

 

9. The intent of the Joint Parties was that this approach would allow either an 

individual consent or a whole development plan to be considered as the same 

activity status.  The Joint Parties also agreed that it would defeat that goal to 

have higher or lower activity status for some aspects of such an activity.  The 

Joint Parties remain of the view that it is appropriate to use Rule RD3 to 

ensure that: 

 
9.1 relevant consent triggers in those other chapters will continue to apply 

to Maori Land within the Papakāinga/Kāinga Nohoanga zone;  

 
9.2 Papakāinga development on Maori Land has the benefit of a uniform 

activity status where consent is required; and 

 

9.3 relevant objectives, policies and matters of discretion from those 

other chapters will still be considered through consent applications in 

the Papakāinga/Kāinga Nohoanga zone, because those provisions 

are identified as matters of discretion in Rule RD3. 

 
10. The Joint Parties also acknowledge that the Panel’s minutes of 27 and 29 June 

have helpfully identified a number of drafting issues associated with this 

approach (as set out in Exhibits A and B, and carried over into the 20 May 

2016 updated provisions) and the Joint Parties remain committed to 

addressing these issues. 

 
11. In particular, the Joint Parties have identified three aspects where changes 

may be necessary to better reflect the Joint Parties' intent as outlined above.  

Those aspects are: 

 
11.1 To amend the How to use the rules section in 4.2.1.2 to clarify which 

chapters, sub chapters and rules apply to Maori Land in the 

Papakāinga / Kāinga Nohoanga zone.  

 
11.2 To ensure alignment between the specific sub-chapters and rules that 

are listed in section 4.2.1.2 and those that are listed in Rule RD3. 

 
11.3 Consider whether there is a need to more clearly define the matters 

of discretion applicable to controlled, discretionary or non-complying 

activities referred to in RD3. 
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12. For completeness, we note that the potential for use of controlled activity 

status instead of (or as well as) restricted discretionary activity status for Rules 

RD1 and RD2 was also raised at the hearing.  The Panel asked whether there 

could be benefit in having controlled activity status for some activities in 

between permitted and restricted discretionary status to make the provisions 

more enabling where an activity did not meet the permitted activity standards 

for height or building size.  Ngāi Tahu’s 21 December 2015 closing legal 

submissions responded to this question as follows: 

 
13. Ngāi Tahu, along with the Crown and Council, have given careful 

thought to this matter.  The reason for the building height and 

size standards is to provide protection for adjoining landowners 

from direct effects such as loss of privacy or shading.  Therefore, 

should these standards be exceeded, it is submitted that it is 

appropriate that the consent authority has some discretion to 

decline the consent if adverse effects on the adjoining property 

owner cannot be satisfactorily addressed.  Therefore Ngāi Tahu 

is of the view that one classification for activities which cannot 

comply with the permitted activity standards as a restricted 

discretionary activity is appropriate. 

 
13. The Council confirmed its support for that approach in paragraph 2.6 of its 

closing submissions.   

 
14. In light of the confirmed intention as outlined above, the Joint Parties have not 

provided amended wording altering the approach of using Rule RD3 to 

implement consent triggers from other chapters.  However, further refinements 

to the provisions are being worked on for filing on 4 July.  In addition, as 

outlined below, the Secretariat's possible redraft of the provisions takes a 

different approach to that sought by the Joint Parties, and if the Panel 

disagreed with the Joint Parties' approach, the Secretariat's drafting of Rules 

C1, RD3, RD4 and RD5 would provide a starting point for the implementation 

of an alternative approach. 

 
Revised drafting approach 
 
15. The 27 June minute attached a possible redraft of the Papakāinga/Kāinga 

Nohoanga rules prepared by the Secretariat in light of Panel concerns about 

the clarity, structure and consistency of the Joint Parties' 20 May version.  The 

minute sought the parties' comments on whether this possible redraft gives 

rise to any unintended consequences and, if so, how this could be addressed 

by further drafting refinement. 
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16. The Joint Parties are discussing the Secretariat's redraft and will comment in 

more detail on 4 July as per the Panel's 27 June minute, including by providing 

suggested wording amendments.  In the meantime, the Joint Parties wish to 

make one preliminary comment on those provisions in light of the matters 

discussed above. 

 
Application of other chapters' rules in the Papakāinga/Kāinga Nohoanga zone 
 
17. A key difference between the Joint Parties' 20 May version and the 

Secretariat's 27 June version relates to the way in which consent triggers from 

the other listed chapters are applied (ie the matter discussed in the first part of 

this memorandum).   

 

18. Under the Joint Parties' approach, the use of Rule RD3 to capture all activities 

requiring consent under those other chapters results in a simpler drafting 

approach in Chapter 4, because Rule RD3 covers all such activities. 

 
19. Under the Secretariat's approach, the references to activities triggering 

consent requirements under those other chapters would be spread across 

several rules, namely Rules C1, RD3, RD4 and RD5. 

 
20. As signalled above, the Joint Parties consider their overall approach to be 

appropriate, based on the evidence and submissions presented to the hearing 

as described above, but also acknowledge that there are some drafting issues 

which require further consideration, and need to be addressed.  If it would 

assist the Panel, the Joint Parties would be happy to attend a teleconference 

with the Panel to discuss the two drafting approaches .  In this respect, 

Counsel for Ngāi Tahu notes that he is fully committed Monday 4
th
 and 

Tuesday 5
th
 July, but otherwise is available at any time convenient to the 

Hearings Panel for the balance of the week. 

 
 
DATED this 1

st
 day of July 2016 

 
 
 
 

____________________________________ 
M G Conway / C J McCallum 

Counsel for the Christchurch City Council 



 

Papakainga - FINAL - joint memo re application of rules from other chapt   .docx  6 

 
 

 
____________________________________ 

D Randal / A O'Connor 
Counsel for the Crown 

 
 

        
 

____________________________________ 
D van Mierlo 

Counsel for Te Rūnanga o Ngāi Tahu and Ngā 
Rūnanga 

 


