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MAY IT PLEASE THE PANEL 
 

1. INTRODUCTION  

 

1.1 These supplementary legal submissions are filed on behalf of 

Christchurch City Council (Council), Te Rūnanga o Ngāi Tahu and 

ngā rūnanga (Ngāi Tahu) and the Crown (Joint Parties).  

 

1.2 Their purpose is to respond to a Minute from the Panel dated 26 July 

2016 (Minute) raising issues with the proposed provisions for the 

Papakāinga / Kāinga Nohoanga zone (Zone). The Minute followed a 

Chambers discussion on the same matter with counsel for the Joint 

Parties on 25 July 2016. 

 

1.3 The Minute directed that the Joint Parties, and other interested 

parties, should file supplementary closing submissions on the most 

appropriate approach to the provisions in light of the matters raised in 

the Minute and the revisions from the Secretariat appended to the 

Minute (Secretariat revisions). The Minute also directed that 

submissions should address any legal issues, particularly in terms of 

section 6 of the Resource Management Act 1991 (RMA) matters, the 

New Zealand Coastal Policy Statement (NZCPS), the Canterbury 

Regional Policy Statement (CRPS) and any evidential matters. 

 
1.4 Accordingly, these submissions: 

 

(a) provide a brief overview of the Panel's concerns;  

 

(b) outline the position of the Joint Parties in relation to the 

provisions and the Secretariat revisions;  

 

(c) address related legal issues; and 

 

(d) attach, at Appendix A, a revised set of provisions from the 

Joint Parties tracked against the Secretariat revisions 

(Counsel notes that the remainder of the chapter has been 

inserted before and after the Secretariat revisions, to 

support the relevant contextual factors referenced in these 

submissions).  
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1.5 To assist the Panel, these submissions also attach at Appendix B 

relevant maps demonstrating the overlap between Māori land 

ownership, the rural amenity area, outstanding natural features and 

landscapes, and the Zone as notified.  These are provided in order to 

give locational context to the Panel and submitters.  

 

1.6 Finally, with input from Ngāi Tahu, the Council has prepared a section 

32AA assessment at Appendix C that compares options for the 

Papakāinga / Kāinga Nohoanga zone rules where Māori land is within 

ONL or HNCs in the coastal environment overlays. 

 

2. THE PANEL'S CONCERNS WITH THE PROPOSAL 

 

2.1 The substance of the Panel's concerns is understood to be that the 

proposed controlled activity rule 4.2.2.21 could result in perverse 

outcomes within an Outstanding Natural Landscape (ONL) or Area of 

At Least High Natural Character in the coastal environment (HNC).  

 

2.2 In particular, the Panel is concerned that proposed rules 4.2.2.2 C1 

and C2 may be too enabling, insofar as they allow a wider range of 

activities to be undertaken within an ONL or HNC as a controlled 

activity than within the Zone or would otherwise be the case in other 

ONLs and HNCs. The Minute refers to plantation forestry and 

quarrying as examples of activities that are controlled activities in the 

ONL/HNC within the Zone, when they would otherwise be restricted 

discretionary and discretionary activity respectively in the Papakāinga 

/ Kāinga Nohoanga Zone, and non-complying activity in ONL/HNC in 

Chapter 9.2. The Panel considers that there is currently insufficient 

and/or unclear justification for this.  

 

2.3 In relation to proposed restricted discretionary activity 4.2.2.3, the 

Panel has indicated that the matters of discretion may require 

expansion in order to adequately implement proposed policy 4.1.1.5. 

 

                                                                                                                                                
1  We note that the Panel refers to the controlled activity rule as being Rule 4.2.2.1 in its Minute, however 

the correct numbering is 4.2.2.2.  The correct numbering is used throughout these supplementary closing 
submissions.  
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3. THE JOINT PARTIES' POSITION 

  

3.1 The Joint Parties consider the Panel's interpretation of Rule 4.2.2.2 is 

correct, in that the rule as previously proposed would allow for 

activities such as plantation forestry and quarrying as controlled 

activities in ONL/HNCs.  It was intended that the built form standards, 

restricted discretionary and discretionary rules would apply in addition 

to the controlled activity rule, however the clause specifying this was 

omitted. The Joint Parties consider that the Papakāinga / Kāinga 

Nohoanga zone should, to some extent, enable appropriate activities 

that would otherwise be restricted in Chapter 9.2 to ensure that the 

purpose of the zone is achieved.  However they accept that their 

previously proposed drafting would allow such activities to  a greater 

extent than intended.   

 

 Objective and Policy basis for enabling approach 

 

3.2 The basis for the more enabling approach of development within 

ONLs/HNCs in the Zone is provided for in the relevant Chapter 4 

objectives and policies, which are:  

 

4.1.1 Objective – Rangatiratanga and Kaitiakitanga  

Papakāinga / Kāinga Nohoanga zones facilitate and enable:  

 

a) Ngāi Tahu whānau to develop and use ancestral land to 

provide for kāinga nohoanga and their economic, social 

and cultural well-being and to exercise kaitiakitanga;  

b) … 

 

4.1.1.1 Policy – Provision for a Range of Residential and Non-

Residential Activities 

Enable the use and development of Māori Land for a range of 

residential and non-residential activities in accordance with tikanga 

Māori, including kāinga nohoanga and mahinga kai, to support the 

social, cultural and economic aspirations of mana whenua.  

 

3.3 Policy 4.1.1.2 provides for land use and development to be 

undertaken, in ways which ensure:   
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e. That the values pertaining to outstanding natural landscapes and 

areas of high natural character in the coastal environment include 

enabling the use and occupation of ancestral land by Ngāi Tahu. 

 

3.4 This objective and associated policies recognise that Ngāi Tahu’s 

relationship with its ancestral lands is an integral part of the 

landscapes and coastal environment of the Papakāinga/Kāinga 

Nohoanga zone.  Therefore, the more enabling approach to allow 

appropriate activities within ONL/HNCs in the Papakāinga/Kāinga 

Nohoanga Zone gives effect to these objective and policies.  

 

 Redrafted Rule 4.2.2.2 C1 and C2 

 

3.5 In order to ensure the appropriate level of development in ONL/HNCs 

within the Papakāinga/Kāinga Nohoanga Zone, in particular to ensure 

that plantation forestry and quarrying are not included as controlled 

activities, the Joint Parties have amended Rule 4.2.2.2 C1 and C2 to 

specifically refer to any building, residential unit, new road or access 

track specified as a restricted discretionary, discretionary or non-

complying activity in Rules 9.2.3.2.1 and 9.2.3.4.1. 

 

3.6 The majority, but not all, of Papakāinga / Kāinga Nohoanga activities 

involve physical modification of the natural environment.  In addition, 

buildings and residential activities form an integral part of Papakāinga 

/ Kāinga Nohoanga Activities.   

 

3.7 Examples of permitted Papakāinga/Kāinga Nohoanga activities that 

would typically include a building include: 

 

(a) P1 Marae complexes, including wharenui, wharekai, 

manuhiri noho (guest accommodation with or without tariff) 

and associated accessory buildings; 

(b) P2 Residential activity, including minor residential units, and 

kaumātua units;  

(c) P5 Community activities and associated facilities, including 

whare hauora (health care facilities); 
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(d) P6 Kōhanga reo (Pre-School activity and facilities) and kura 

kaupapa (education activity and facilities); and 

(e) P7 Hākinakina (recreation activities and facilities). 

 

3.8 In Chapter 9.2, the activities that require resource consent under the 

ONL/HNC rules that involve modification of the natural environment 

include buildings, residential, new access tracks and roads, plantation 

forestry and quarrying.  Rules 9.2.3.2.1 and 9.2.3.4.1 provide for 

some buildings, building additions and access track less than 5m in 

width as permitted activities. It is noted that Chapter 8 also contains 

rules which relate to the ONL and HNC overlays, in particular they 

specify a lower permitted volume of earthworks.  

 

3.9 Under the revised proposal (at Appendix A) redrafted Rules 4.2.2.2 

C1 and C2 provide for any building, residential unit, new road or 

access track specified as a restricted discretionary, discretionary or 

non-complying activity in Rule 9.2.3.2.1 / Rule 9.2.3.4.1 to be a 

controlled activity. 

 

3.10 Consequently, Chapter 9.2 non-complying activity rules for plantation 

forestry and quarrying would not be ‘trumped’’.  It is therefore 

proposed to insert specific rules RD7 and D2 to align the status in 

other ONL/HNC areas with the Papakāinga/Kāinga Nohoanga Zone.  

 

3.11 The Parties have also deleted the additional trigger of a 100m
2
 GFA 

from the revised proposal.  The impact of an additional trigger 100m
2
 

GFA would effectively trump the controlled activity status sought by 

the Parties to provide the appropriate section 6 balancing.  The 

Parties consider that this trigger is not necessary to provide 

appropriate control when consenting the selected activities enabled 

by the provisions. 

 

3.12 The Parties have also agreed that the addition of matter of discretion 

(c) to RD3 will ensure that co-ordinated and integrated development 

options are considered where appropriate when assessing restricted 

discretionary activities.    
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3.13 Finally, given the overlap of the areas as demonstrated on the 

attached maps at Appendix B, it is respectfully submitted to be 

unlikely that development, which would compromise the ONL and 

HNC values, would proceed within those areas.  This is because 

most of the land in which there is overlap between ONL and HNC 

classifications and the Zone, is harsh cliff or otherwise difficult to 

develop terrain.  Much of the area is subject to health and safety 

constraints, for example, due to rock fall hazards and therefore 

covered by the Natural Hazard provisions 

 

4. LEGAL ISSUES 

 

4.1 The Panel has directed that submissions address any related legal 

issues, in particular the application of section 6 of the RMA, the 

NZCPS and the CRPS, in light of the Panel's obligations under 

section 32AA of the RMA. In its Minute, the Panel raised concerns 

that this was not addressed in the Joint Parties' closing submissions.  

 

4.2 Counsel acknowledge the need for this assessment even where there 

is a high level of agreement on the proposals between the Joint 

Parties.  However, counsel recognise that this has left a gap in the 

material the Panel needs, particularly considering the Panel's 

obligations under section 32AA. Counsel are therefore grateful for the 

opportunity to provide analysis of the relevant legal considerations in 

these submissions.   

 

4.3 To that end, attached at Appendix C is a section 32AA assessment 

which compares options for the Papakāinga / Kāinga Nohoanga 

zones rules where Māori land is within ONL or HNCs overlays.   

 

 Section 6 matters  

 

4.4 As the Panel is aware, section 6 sets out matters of national 

importance that it must recognise and provide for in making its 

decisions. The section 6 matters orientate decision makers towards 

achieving the overall purpose of the RMA.  
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4.5 In terms of the application of section 6, the Joint Parties submit that 

the matters do not possess an internal hierarchy, and the correct 

approach is to apply all of the relevant matters, with inconsistencies 

to be resolved through a process of weighting and balancing.2 This 

requires a case by case analysis. 

 

4.6 As identified in the Panel's minute, the relevant section 6 matters are  

 
"(a) The preservation of the natural character of the coastal 

environment (including the coastal marine area), wetlands, 

and lakes and rivers and the margins, and the protection of 

them from inappropriate subdivision, use, and development: 

 
(b) The protection of outstanding natural features and 

landscapes from inappropriate subdivision, use, and 

development… 

 

(e)The relationship of Maori and to their culture and 

traditions with their ancestral lands, water, sites, waahi tapu, 

and other taonga…" 

 

4.7 Counsel acknowledge that there may be the appearance, prima facie, 

that subsection (e) is being given preference due to the different 

treatment of ONL/HNC land where there are corresponding Māori 

values (provided for by the Zone). There is of course no preferential 

treatment accorded to subsection (e) matters under the RMA.3  

 

4.8 However, the Joint Parties submit that their preferred approach (as 

now amended and shown in Appendix A) does not represent 

preference being given to section 6(e) matters, but rather an 

appropriate balancing of the section 6 matters.  This proposal 

recognises that the values pertaining to outstanding natural 

landscapes and areas of high natural character in the coastal 

environment include enabling the use and occupation of ancestral 

land by Ngāi Tahu.  That is, section 6(e) matters are being relied 

upon to adjust the level of protection afforded to ONLs and HNCs in 

an appropriate way.  This is because the preferred approach does not 

                                                                                                                                                
2  For example, the extensive balancing exercise between competing part 6 matters undertaken in Crater 

Lakes Parks Ltd v Rotorua District Council EnvC A126/09, [178-183].  
3  Marr v Bay of Plenty Regional Council [2010] NZEnvC 347.  
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override that protection or diminish it to a level that would allow 

activities that are inappropriate.  The Joint Parties submit that 

appropriately selected activities being enabled in the Zone does not 

represent inappropriate use and development of land and therefore 

the preferred approach provides for an appropriate balancing of these 

section 6 matters. 

 

4.9 To the extent that there is a cost in terms of the level of protection of 

ONLs and HNCs, it is submitted that this cost is relatively small and 

that it is balanced by the subsection (e) benefit of taking a more 

permissive approach to development generally in the Zone and 

therefore recognise and provide for the relationship of Ngāi Tahu to 

their ancestral land.  The Joint Parties submit that an appropriate 

section 6 balance is achieved by the provisions attached to these 

submissions.   

 

The CRPS 

 

4.10 The relevant policy from the CRPS is set out below: 

 
Policy 5.3.4 – Papakāinga housing and marae (Entire Region) 
 
To recognise that the following activities, when undertaken by tāngata 
whenua with mana whenua, are appropriate when they occur on their 
ancestral land in a manner that enhances their ongoing relationship 
and culture and traditions with that land: 
 

(1) papakāinga housing; 
(2) marae; and 
(3) ancillary activities associated with the above 

 
And provide for these activities if: 
 

(4) adverse effects on the health and safety of people are avoided 
or mitigated; and 

(5) as a result of the location, design, landscaping and 
management of the papakāinga housing and marae: 
 

(a) adverse effects on the following are avoided, and if 

avoidance is not practicable, mitigated: 

(i) the important natural character values of coastal 

environment, wetlands, lakes, rivers and their 

margins 

(ii) the values of the outstanding natural features and 

landscapes 
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(iii) the values of the historic heritage, and 

(iv) the values of areas of significant indigenous 

vegetation and habitats of indigenous fauna; and 

(b) regard has been given to amenity values of the 

surrounding environment.” 

… 
 
Principal reasons and explanation 

 
Papakāinga housing and marae located on ancestral land are integral 
to the identity and development of tāngata whenua. They are one of 
the essential elements that denote mana whenua…. 
 
Ancestral land for papakāinga housing and marae is a finite resource 
at (generally) fixed locations. It is predominately located in close 
proximity to natural resources which are highly valued by tāngata 
whenua, such as the coast, reflecting their strong relationship with 
these natural resources. Papakāinga housing and marae, together 
with their ancillary activities on ancestral land, allow tāngata whenua 
to exercise their relationship, culture and traditions with this land and 
the surrounding natural resources, including through exercising 
kaitiakitanga. 
 
For these reasons, the development and use of papakāinga housing 
and marae, together with their ancillary activities, for members of the 
same hapū on ancestral land is generally appropriate. This is 
contrasted with similar physical forms of the use of land developed for 
different purposes under different circumstances, which may not be 
appropriate. These need to be considered in light of other resource 
management policies. 
 
… 
Further, any papakāinga housing and marae development must 
recognise and respond to the other matters of national importance set 
out in Section 6 of the Resource Management Act 1991 (RMA). 
These may influence the location, design, landscaping and 
management of papakāinga and marae. 
 
[emphasis added] 

 

4.11 The Joint Parties' proposed approach seeks to enable Ngāi Tahu's 

ongoing relationship and culture and traditions with the land in the 

Zone, through providing for buildings, residential units, new roads or 

access tracks as controlled activities within the ONLs/HNCs of the 

Zone.  These activities are also closely based on the underlined text 

in the extract above, thereby giving effect to the CRPS.   

 

4.12 It is submitted that the CRPS anticipates that papakāinga housing 

and marae are often located in close proximity to natural resources, 

such as the coast.  Consequently, the hazards resulting from being 
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proximate to those areas of natural resources are anticipated to some 

extent.  However, the Joint Parties note that this does not mean that 

any type of development would be appropriate.   

 

The NZCPS 

 

4.13 The NZCPS glossary defines Papakāinga development as: 

Development of a communal nature on ancestral land owned by 

Māori. 

 
4.14 Policy 6 Activities in the coastal environment specifically refers to 

Papakāinga: 

 
(d) recognise tangata whenua needs for papakāinga, marae and 
associated developments and make appropriate provision for 
them; 

 
4.15 Policy 13 Preservation of natural character: 

 

(1) To preserve the natural character of the coastal environment and to 
protect it from inappropriate subdivision, use, and development: 
 

(a) avoid adverse effects of activities on natural character in areas 

of the coastal environment with outstanding natural character; 

and 

(b) avoid significant adverse effects and avoid, remedy or mitigate 

other adverse effects of activities on natural character in all 

other areas of the coastal environment; 

including by: 

(c) assessing the natural character of the coastal environment of 

the region or district, by mapping or otherwise identifying at 

least areas of high natural character; and 

(d) ensuring that regional policy statements, and plans, identify 

areas where preserving natural character requires objectives, 

policies and rules, and include those provisions. 

 
4.16 The above NZCPS policies provide for Papakāinga development on 

ancestral land owned by Māori.  They also provide policy direction to 

ensure appropriate provision is made to recognise tangata whenua 

needs for papakāinga, marae and associated developments.   

 

4.17 The Joint Parties' approach recognises tangata whenua needs for 

papakāinga, marae and associated developments by specifically 
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providing a controlled activity status in the sensitive areas, which also 

balances the Council's obligation to protect ONL from inappropriate 

subdivision under s6(b) of the RMA.  It is therefore respectfully 

submitted that the Joint Parties' approach, as outlined above and in 

Appendix A, gives effect to these policies. 

 
4.18 The Joint Parties also note the ONLs at Rāpaki and Koukourārata are 

not located within the coastal environment therefore Policy 15 is not 

applicable to those zones.  

 

5. CONCLUSION  

 

5.1 The Joint Parties respectfully submit the redrafted Chapter 4 

provisions, as outlined above and in Appendix A, are the most 

appropriate having regard to the matters of national importance under 

s6 of the RMA, as well as the CRPS and the NZCPS. 

 

 

DATED  this 2
nd

 day of August 2016 
  

 
 
 

__________________________________ 
M G Conway / C J McCallum 

Counsel for Christchurch City Council 
 
 

 
 

__________________________________ 
J Leckie 

Counsel for Ngāi Tahu 
 
 

 
__________________________________ 

D Randal  
Counsel for Crown 
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APPENDIX C 
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SECTION 32AA EVALUTATION – OPTIONS FOR PAPAKĀINGA / KĀINGA NOHOANGA ZONES RULES WHERE MAORI LAND IS WITHIN OUTSTANDING 

NATURAL LANDSCAPE OR HIGH NATURAL CHARACTER IN THE COASTAL ENVIORNMENT OVERLAYS. 

Abbreviations / Definitions 

ONL = Outstanding natural landscape 

HNC = Area of at Least High Natural Character in the Coastal Environment  

Māori Land - means land with the following status:  

i. Maori communal land gazetted as Maori reservation under s338 Te Ture Whenua Maori Act 1993; and   

ii. Maori customary land and Maori freehold land as defined in s4 and s129 Te Ture Whenua Act 1993.  

Geographic extent 

Attached at Appendix B to the Joint Supplementary Legal Submissions are maps showing the geographic extent of landscape and natural character in the 

coastal environment overlays within the Papakāinga / Kāinga Nohoanga zones. The following overlays include Maori land within the Papakāinga / Kāinga 

Nohoanga zones: 

 ONL 2.0 (Rāpaki Ōhinetahi / Governors Bay Summits - Ōtaranui ki Ōmawete);  

 ONL 6.4 (Port Levy / Koukourārata - Eastern Summits - Kākānui ki Ngārara); 

 HNC 2.0 (Rāpaki - Ōhinetahi / Governors Bay Coastline - Taukahara and Ōtūherekio); and 

 HNC 22.0 (Wainui Coastline). 

It is noted that neither ONL 2.0 or ONL6.4 are within the coastal environment (as identified in chapter 9.6). 

Note on Earthworks 

In addition to the provisions in Chapter 9.2, reference should also be made to the earthworks rules in Chapter 8.  These specify a lower permitted threshold 

for earthworks within ONL and HNC overlays. 

Proposed Policy 

“4.1.1.2 Policy - Sustainable Management 

Land use and development is undertaken, in ways which ensure: … 
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e. That the values pertaining to outstanding natural landscapes and area of high natural character in the coastal environment include enabling the use and 
occupation of ancestral land by Ngāi Tahu. “ 
 

Option Drafting notes Costs Benefits  Effectiveness and efficiency  

Option 1 - preferred 
(Version: appended to joint 
supplementary legal 
submissions dated 2 August 
2016). 
 
Controlled activity rules 
4.2.2.2 CA1 and CA2 
specifying any building, 
residential unit, new road or 
access track specified as a 
restricted discretionary, 
discretionary or non-
complying activity in Rule 
9.2.3.2.1 / Rule 9.2.3.4.1 
within either of the following 
Banks Peninsula ONL’s 
(specified) and HNC’s 
(specified). 
 
Matters of control – ii 
reflectivity and colour of 
building materials; and  
ii landscaping and planting to 
integrate with indigenous 
vegetation where present. 
 
No mitigation is to be 

The approach taken starts 
with the activities targeted 
in Chapter 9.2 and selects 
those where in order to 
enable Papakāinga / Kāinga 
Nohoanga activities. 
a lower status is appropriate. 
 
Under the Papakāinga zone 
rules plantation forestry is a 
restricted discretionary 
activity under 4.2.2.3 RD6 
and quarrying is a 
discretionary activity under 
4.2.2.4 D1.  The approach 
seeks to align the status of 
plantation forestry and 
quarrying with chapter 4 
rather than chapter 9.2 ie 
downscale from 
noncomplying to RD and D 
respectively.  
 
 

Limited regulatory control 
over development occurring 
in ONL or HNC overlays with 
potential for adverse effects 
on landscape and natural 
character qualities. This risk 
should however be viewed in 
the context of the proposed 
policy 4.1.1.2 e. and the 
values pertaining to 
outstanding natural 
landscapes and area of high 
natural character in the 
coastal environment include 
enabling the use and 
occupation of ancestral land 
by Ngāi Tahu.  
 
The option adds the cost of a 
controlled activity resource 
consent application to what 
would otherwise be 
permitted Papakāinga / 
Kāinga Nohoanga activities.   

This option does not 
constrain establishment of 
Papakāinga / Kāinga 
Nohoanga activities through 
obligations to avoid or 
manage adverse effects on 
ONL and HNC qualities. 
 
Activities which are 
permitted in Chapter 9.2, are 
unaffected by the rule 
approach (i.e., they remain 
permitted activities). 
 
Mitigation required under 
the controlled activity rules 
is targeted, providing 
certainty.  The rule also 
specifies that no mitigation 
is to be applied to aspects of 
buildings or activities that 
are culturally fundamental 
(eg wharenui).   
 
The cost of a controlled 
activity consent is lower than 
a restricted discretionary, 
discretionary or non-

The majority of Māori land 
within the ONL or HNC 
overlays is topographically 
challenging for development 
and some parts are also 
subject to health and safety 
constraints for example due 
to rock fall hazards and 
therefore covered by the 
Natural Hazard provisions.   
 
While the provisions are 
seeking to be enabling of  
Papakāinga / Kāinga 
Nohoanga activities, use and 
development of these areas 
may not be realised due to 
these physical constraints. 
 
This option recognises that 
the values pertaining to 
outstanding natural 
landscapes and areas of high 
natural character in the 
coastal environment include 
enabling the use and 
occupation of ancestral land 
by Ngāi Tahu.   
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Option Drafting notes Costs Benefits  Effectiveness and efficiency  

applied to aspects of 
buildings or activities that 
are culturally fundamental 
(eg wharenui). 
 
Text to be inserted into 
controlled activity rule to 
make it clear that built form 
standards apply and 
activities may also be 
restricted discretionary, 
discretionary or non-
complying as specified in 
Rules 4.2.2.3, 4.2.2.4 and 
4.2.2.5. 
  
New RD7 for any plantation 
forestry specified as a non-
complying activity in Rule 
9.2.3.2.1 within ONL 
(specified) and HNC 
(specified) and in addition to 
chapter 17 plantation 
forestry matters add a 
hyperlink to chapter 9.2 
matters of discretion. 
 
New D2 for any quarry 
specified as a non-complying 
activity in Rule 9.2.3.4.1 
within ONL (specified) and 
HNC (specified). 

complying activity consents 
that would otherwise be 
required under Chapter 9.2.  
The controlled activity status 
also has the benefit of 
certainty of approval.   
 
In terms of plantation 
forestry and quarrying the 
RD7 rule with a link to 
Chapter 9.2 matters of 
discretion and D2 rule 
respectively provide for 
potential adverse effects on 
landscape and natural 
character qualities to be 
avoided or managed through 
a resource consent process.  

 
The approach maintains an 
enabling framework for 
buildings and activities 
within the zone, and ensures 
that the matters which are 
controlled by the Council 
provide sufficient flexibility 
for whānau to ensure that 
development is in 
accordance with tikanga.  
This might include clustering 
residential units to enable 
intergenerational family 
members to live in close 
proximity, and for example, 
care for elders in accordance 
with traditions. 
 
This option achieves an 
appropriate balance of RMA 
Section 6 e and 6 a / 6 b 
matters by recognising and 
providing for the relationship 
of Māori through enabling 
Papakāinga / Kāinga 
Nohoanga zones and 
recognising and providing for 
use and occupation of 
ancestral land by Ngāi Tahu 
as an integral part of 
landscapes and the coastal 
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environment. 
 
Policy 5.3.4 of the CRPS 
specifically addresses  
Papakāinga housing and 
marae across the entire 
Region. The policy 
recognises, papakāinga 
housing, marae and ancillary 
activities when undertaken 
by tāngata whenua with 
mana whenua, are 
appropriate when they occur 
on their ancestral land in a 
manner that enhances their 
ongoing relationship and 
culture and traditions with 
that land.  The policy 
balances this against 
recognising and responding 
to the other RMA section 6 
matters of national 
importance.  These may 
influence the location, 
design, landscaping and 
management of papakāinga 
and marae.  The proposed 
controlled activity in 
conjunction with tikanga will 
give effect to the CRPS policy 
5.3.4.   
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Option 2    
(Version: Appended to IHP 
minute dated 25 July 2016.) 
 

Any activity listed in Rule 
4.2.2.1 P1 – P7, P10 – P13, 
P15 – P17 or P19 within 
either of the following Banks 
ONL’s (specified) and HNC’s 
(specified) that: 

a. meets the activity specific 
standards for that activity in 
Rule 4.2.2.1 and the built 
form standards in Rule 4.2.4; 
and 
b. for any building, does not 
exceed a GFA of 100m2. 
 
Matters of control – ii 
reflectivity and colour of 
building materials; and  
ii landscaping and planting to 
integrate with indigenous 
vegetation where present. 
No mitigation is to be 
applied to aspects of 
buildings or activities that 
are culturally fundamental 
(eg wharenui). 
 
New RD3 rule: Any building 

If this option was to be 
preferred the list of 
permitted activities is 
recommended to be 
amended to capture only 
activities that modify the 
natural environment eg 
buildings vs activities such as 
home occupations which 
would not have landscape 
effects.  Suggested list of 
activities which could be 
captured by C1 and C2: 
P1, P2, P5, P6, P10, P11, P16, 
P17. 
 
In respect of RD 3, Ngāi Tahu 
have expressed concern over 
the use of term ‘culturally 
fundamental’ in a matter of 
discretion and how this 
would be interpreted.  In 
particular, the use of the 
term in a matter of 
discretion essentially creates 
an additional layer of 
discretion, by requiring the 
consent authority to 
determine what is and what 
is not a cultural fundamental 
building.  This application 
differs from its inclusion as a 

The establishment of 
Papakāinga / Kāinga 
Nohoanga activities is 
constrained through 
obligations to manage 
adverse effects on ONL and 
HNC qualities.   
 
The manner in which 
activities are described in 
Chapter 9.2 differ to Chapter 
4.  The approach runs the 
risk of requiring consent for 
activities and development 
triggered by rules C1 and C2, 
which would otherwise be 
permitted in Chapter 9.2.  
For example, public 
amenities, access tracks, 
farm buildings. 
 
The option adds the cost of a 
controlled or restricted 
discretionary activity 
resource consent application 
to what would otherwise be 
permitted Papakāinga / 
Kāinga Nohoanga activities.   
 
The restricted discretionary 
status also has the cost of 
uncertainty in that consent 

This option aims to provide 
management of potential 
effects on ONL and HNC 
qualities. While the 
proposed rules trigger 
consent status on the basis 
of a gross floor area, the 
matters of control and 
matters of discretion do not 
provide for scale to be 
managed.  The limiting of 
matters of control and 
matters of discretion to – ii 
reflectivity and colour of 
building materials; and  
ii landscaping and planting to 
integrate with indigenous 
vegetation where present is 
constrained such that the 
benefits sought by the 
introduction of a GFA and 
restricted discretionary 
activity may not be realised.  
 

The objective of the 
Papakāinga / Kāinga 
Nohoanga zone is to 
facilitate and enable Ngāi 
Tahu whānau to develop and 
use ancestral land to provide 
for kāinga nohoanga and 
their economic, social and 
cultural well-being and to 
exercise kaitiakitanga. 
 
The proposed option, 
introducing a  
restricted discretionary 
activity consent status for 
Papakāinga / Kāinga 
Nohoanga activities does not 
recognise that the values 
pertaining to outstanding 
natural landscapes and area 
of high natural character in 
the coastal environment 
include enabling the use and 
occupation of ancestral land 
by Ngāi Tahu. 
 
Objectives and policies of 
this zone include enabling 
whānau to develop in 
accordance with 
tikanga.  Due to the 100m2 
activity standard proposed in 
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for an activity listed in Rule 
4.2.2.2 C1 or C2 that exceeds 
a GFA of 100m2. 
a…i. The reflectivity and 
colour of building materials; 
and ii. Landscaping and 
planting to integrate with 
indigenous vegetation where 
present. 
b. The extent to which the 
building is culturally 
fundamental (eg wharenui). 

note directing when no 
mitigation is to be applied to 
design elements.   
 
 

can be declined.    
 
The 100m2 limit creates the 
likelihood that most 
applications will trigger a 
restricted discretionary  
activity status.  As a result, 
this also means that the 
costs of consent applications 
will more likely be that of a 
restricted discretionary 
activity consent application, 
rather than a controlled 
activity consent application. 

this version, whānau would 
in reality need to trigger a 
Restricted Discretionary 
activity consent for most 
development to respect 
tikanga in their 
development.  Aside from 
the practicalities of a limit of 
100m2, controls around the 
size of buildings that are 
essential to the purpose of 
the zone, for example, 
residential units and marae, 
create additional hurdles for 
whānau to develop in 
accordance with tikanga 
which is contrary to the 
purpose of the zone. 
 
  
 

Option 3 
 
No ONL or HNC rules to 
apply in the Pāpakainga / 
Kāinga Nohoanga zones on 
land which is held as Māori 
Land. 
 
 

This could be drafted as an 
exemption in Chapter 9.2 as 
per Rural Amenity Landscape 
(RAL) and areas of Natural 
Character in the Coastal 
Environment (NCCE) within 
Pāpakainga / Kāinga 
Nohoanga zoning on land 
which is held as Māori Land. 
 
 

No regulatory control over 
development occurring in 
ONL or HNC with potential 
for adverse effects on 
landscape and natural 
character qualities and no 
requirement for mitigation 
to ensure development is 
well integrated with the 
landscape / natural 
character area. 

This option does not 
constrain establishment of 
Papakāinga / Kāinga 
Nohoanga activities through 
obligations to avoid or 
manage adverse effects on 
ONL and HNC qualities.  
 

This option, in terms of 
Section 6(e) recognises and 
provides for the relationship 
of Māori through an 
enabling Papakāinga / Kāinga 
Nohoanga zone and 
recognises and provides for 
use and occupation of 
ancestral land by Ngāi Tahu 
as an integral part of 
landscapes and the coastal 
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This option would not add 
additional resource consent 
costs to Papakāinga / Kāinga 
Nohoanga activities.   

environment.  In terms of 
section 6(a) / 6(b) the option 
contains no assessment to 
ensure that development is 
integrated with the 
landscape, does not give 
effect to the CRPS policy 
5.3.4 (5)(a) and for these 
reasons is considered less 
effective than option 1. 
 
The Papakāinga / Kāinga 
Nohoanga zoned Māori land 
sits within a larger landscape 
and high natural character 
overlay area.   This option 
could also create an unusual 
permitted baseline and 
reduce the effectiveness of 
the plan in the 
environmental outcomes 
sought for ONL and HNC 
areas.   

Option 4 
 

The ONL and HNC rules 
apply to the Papakāinga / 
Kāinga Nohoanga as 
specified in Chapter 9.2.  
 
 

Within Rule  
9.2.3.2.1 and 9.2.3.4.1 some 
small buildings and building 
additions are specified as 
permitted activities.  Access 
tracks less than 5m in 
formed width are also listed 
as permitted.  

The establishment of 
Papakāinga / Kāinga 
Nohoanga activities is 
potentially constrained 
through obligations to 
manage adverse effects on 
ONL and HNC qualities.   
 
The option would add 

This option provides for 
potential effects on ONL and 
HNC values to be avoided or 
managed. 

Under this option the  
Papakāinga / Kāinga 
Nohoanga activities would 
not be enabled within those 
parts of the zone with ONL 
or HNC overlay. Enabling 
Papakāinga / Kāinga 
Nohoanga activities, in 
accordance with tikanga 



Appendix C 
Joint Supplementary Legal Submissions dated 2 August 2016 

28206123_1.docx         8 
 

Option Drafting notes Costs Benefits  Effectiveness and efficiency  

resource consent application 
costs to what would 
otherwise be permitted 
Papakāinga / Kāinga 
Nohoanga activities.   
 
Restricted discretionary, 
discretionary or non-
complying status also has 
the cost of uncertainty of 
outcome with consents 
being conditioned or 
declined.    

Māori recognises and 
provides for section 6(e) 
matters.  In imposing this 
constraint, the balance 
between RMA Section 6(e) 
and Sections 6(a) and (b) is 
tipped in favour of ‘preserve’ 
and ‘protect’.  This approach 
fails to recognise and 
provide for use and 
occupation of ancestral land 
by Ngāi Tahu as an integral 
part of landscapes and the 
coastal environment.   
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