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1. INTRODUCTION 

 

1.1 The Council continues to rely on its written opening legal 

submissions
1
. These closing submissions address the  

outstanding issues that were subject to KiwiRai's evidence at the 

hearing - the extent that the issue of non-transport activities are 

allowed within the Transport Zone.  The submissions: 

 

(a) address some general points raised by KiwiRail Holding 

Limited (KiwiRail); 

(b) identify the concessions made by KiwiRail's planning 

witness during the hearing (Ms Hewett, Senior RMA Advisor 

for KiwiRail); and 

(c) respond to KiwiRail's written closing submissions including 

its updated position on setbacks.
2
 

 

1.2 Following confirmation in written closings of KiwiRail's updated 

position on setbacks, the areas of disagreement between the Council 

and KiwiRail are not considered to be as far apart as the closing 

submissions for KiwiRail may suggest.  They in essence can be 

summarised as:  

 

(a) whether activities (and activity statuses) other than those 

provided in adjacent Industrial General, Residential 

Suburban and Rural Urban Fringe zones are applicable in 

the Transport Zone; and  

(b) whether there is a requirement that non-transport activities, 

located within KiwiRail's designation, be relocateable 

activities.
3
  

 

1.3 The Council has read the written closing submissions of the Crown 

and in particular records its agreement with paragraphs 9-17 of those 

submissions. 

 

                                                                                                                                                
1  Dated 28 September 2015. 
2  Dated 2 October 2015. 
3  KiwiRail could remove its designation, and the relocateable activities requirement would not 

be applicable. 
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2. GENERAL CONSIDERATIONS IN RESPONSE TO KIWIRAIL'S RELIEF 

 

"Policy shift" – recovery from earthquakes 

 

2.1 KiwiRail made a submission in opening that it was not aware of any 

policy shift4 that justifies the Council's approach in the Transport 

Zone.  This submission is at odds with the Panel's Strategic 

Directions decision which speaks for itself, in outlining the context of 

recovery in Christchurch since the 2010-2011 Earthquake sequence. 

In particular, the decision records the unique changes made, under 

the Canterbury Earthquake Recovery Act 2011 (CER Act), to higher 

order policy documents including through the creation of two specific 

recovery plans.   

 

2.2 The submission is also at odds with the concession made by Ms 

Hewett in her acceptance that there had been a high order policy shift 

that needed to be considered and compared to the Operative City 

Plan.5   Ms Hewett agreed that policy shift was due to the Canterbury 

earthquakes which resulted in the following documents being 

enacted: 

 

(a) Chapter 6 of the Canterbury Regional Policy Statement 

(CRPS);6 

(b) Land Use Recovery Plan (LURP);7  

(c) Central City Recovery Plan (CCRP);8 and  

(d) Canterbury Earthquake (Christchurch Replacement District 

Plan) Order 2014.9 

 

2.3 Ms Hewett also confirmed Objectives 6.2.5 and 6.2.6, and Policy 

6.3.6 of the CRPS (relating to the Centres Hierarchy), and Objective 

3.3.12(b) of the RDP (relating to the protection of strategic 

infrastructure) were relevant to the relief she was promoting in her 

evidence.  But Ms Hewett also confirmed in cross examination that 

she had failed to even mention them or provide any analysis of these 
                                                                                                                                                
4  Opening submissions of KiwiRail at [3.8]. 
5  Transcript of the Transport (Stage 2) hearing, dated 29 September 2015 (Transcript) at page 

68. 
6  Transcript at page 67. 
7  Transcript at page 67. 
8  Transcript at page 67. 
9  Transcript at page 68. 
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objectives and policies in her written evidence to the Panel.
10

   Ms 

Hewett confirmed that she also accepted Mr Falconer's evidence in 

relation to Objective 3.3.12(b) of the RDP.
11

  Mr Falconer considers 

that Objective in his evidence and identifies the importance of the 

need to protect the strategic transport network through this Transport 

Proposal.
12

 

 

 Applicability of relief being pursued 

 

2.4 The relief being pursued by KiwiRail applies "within the Transport 

Zone" rather than solely to land within the "Rail Corridor", within the 

"Track Corridor",
13

 or to land subject to KiwiRail's designation.  The 

appropriateness of that relief must be considered in that context.   

 

2.5 The Transport Zone applies not only to land owned and managed by 

KiwiRail but also to land owned and managed by the NZ Transport 

Agency (Agency) (including some other private landowners).  The 

Crown's position on these rules is therefore submitted to deserve 

some weight, as it has an interest in that the rules will affect land 

under the Agency's control.  As the Agency have outlined in their 

written closing, [t]he Transport Agency would be concerned with 

provisions that have the potential to undermine the core transport 

purpose of the Transport Zone, as this undermines the core purpose 

of the Agency's own land, and the agency seeks to ensure that land 

within the Transport Zone is protected for future transport 

development.
14

 

 

 Question before the Panel 

 

2.6 KiwiRail have suggested at the current hearing that the provisions in 

the Transport Zone are essentially a designation by stealth and that if 

the Council requires KiwiRail's land for a transport project, it should 

designate the land for that purpose.
15

 At the designation hearing 

KiwiRail however (also through Ms Hewett) provided evidence that its 

                                                                                                                                                
10  Transcript at page 65-66. 
11  Transcript at page 66.  
12  Mr Falconer, evidence in chief, paragraph 6.8. 
13  Referring to KiwiRail's explanation of these terms in its closing submissions, paragraph 3.1. 
14  Closing legal submissions on behalf of the Crown, dated 1 October 2015, paragraphs 10-11. 
15  Opening legal submissions on behalf of KiwiRail, 28 September 2015, paragraphs 3.15-3.22. 



 

4 
26809223_1.docx 

land was necessary for railway purposes and therefore sought that its 

designation be rolled over into the RDP.    

 

2.7 In addition the Council has not seen the need to place a secondary 

transport designation on the same land.  Council is happy to work 

with KiwiRail to determine if there are any areas of designated land 

not required by KiwiRail for Rail purpose, and such land could be 

removed from the designation, allowing permanent non-transport 

activities on that land under the Council's proposed rules.  If there is 

land that is identified as potentially needed for future public transport 

options, which KiwiRail no longer requires for rail purposes, then 

Council would need to consider designating such land.  The Council's 

approach to non-transport activities in the Transport Zone, does not 

preclude such an outcome. 

 

2.8 Counsel acknowledged in response to a question from His Honour Sir 

John Hansen that the designation process remains open to the 

Council, as an alternative planning option, for transport 

purposes/projects.
16

  However, it is respectfully submitted that the 

Proposal before the Panel, is for the rezoning of the Transport Zone.  

Neither KiwiRail, nor any other submitter, has challenged the zoning 

of KiwiRail's land as Transport Zone.
17

   No party, including KiwiRail, 

are challenging that the primary purpose of the Transport Zone 

should be to preserve the land for transport purposes and Mr Munro 

for KiwiRail, stated the "primary purpose"  of KiwiRail to be to run the 

rail corridor.
18

 

 

3. ADJOINING ZONE RULES 

 

Adjoining commercial zones 

 

3.1 Council's position remains as set out in opening submissions - that 

adjoining commercial zone rules and associated activity statuses 

should not be applied in the Transport Zone.19   The Council 

submitted at the hearing that to allow KiwiRail's relief could potentially 

                                                                                                                                                
16  Transcript, at page 9. 
17  Transcript, at page 21. 
18  Transcript, at page 53. 
19  Opening Submissions of the Council at [4.6]. 
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undermine the centres based approach to commercial development 

and this was Mr Falconer's evidence for the Council.  No evidence 

was brought to the contrary by KiwiRail.  A further concern in Mr 

Falconer's evidence was that such relief could result in an adverse 

cumulative effect, as there would be an increase of 5.4ha of 

commercial land to the current pRDP pool.
20

    

 

3.2 Council therefore submits that there is no evidential foundation for the 

submissions made by KiwiRail in its written closing on commercial 

activities, including conclusions of the relevant higher order policy 

which is absent from Ms Hewett's evidence, and  the submission that 

the addition of 5.4 hectares of additional Commercially zoned land 

across seven locations across the city will not result in the "death [of 

the City Centre] by a thousand cuts".
21

   

 

3.3 The evidence provided by Ms Hewett was made in isolation from the 

policy direction in Chapter 6 of the CRPS regarding the centres 

hierarchy and the location of commercial activity within Christchurch 

district following the Minister's intervention under the CER Act.  Ms 

Hewett in questioning conceded that she had failed to provide any 

analysis of the relief sought against the objectives and policies of the 

commercial chapter,22 and whilst agreeing the centres hierarchy policy 

direction in the CRPS was relevant
23

 it was not mentioned in her 

written evidence.   She also conceded that KiwiRail had not provided 

any analysis of the development potential under each commercial 

zone and neither did the evidence outline the quantity or area of that 

land.24 

 

3.4 The maps attached to KiwiRail's written closings are a direct copy of 

the Council's planning maps, which show the KiwiRail designation in 

the vicinity of Commercial zones. It is difficult to tell from those maps 

how much of the designated land is actually developable commercial 

land.  Given the evidence from Mr Munro about the importance of 

                                                                                                                                                
20  Mr Falconer, rebuttal evidence, paragraph 5.10. 
21  At paragraphs 4.1-4.8 
22  Transcript at page 67. 
23  Transcript at page 66. 
24  Transcript at page 67. 
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protecting the track corridor
25

 it is assumed that the developable land 

would not include the track corridor defined in Section 3.1 of 

KiwiRail's closing submissions as follows: 

 

"track corridor", which would include the rails and "some 

distance either side of the centre of the track" 

 
3.5 Without this information, the Panel as decision maker cannot 

determine how much land could be developed for commercial 

purposes within the rail corridor and what effect that could have on 

retail distribution (referring to Objective 6.2.5 where development and 

distribution of commercial activity will avoid significant adverse effects 

on the function and viability of these centres).   

 

 Other adjoining zones 

 

3.6 KiwiRail seek the inclusion of a 'catch-all' rule, which would allow all 

other zone types (activities and activity statuses) to be applicable in 

the Transport Zone.  With 'sensitive activities' off the table, and a 

number of activity types already provided in the Transport Zone, 

KiwiRail did not provide a list of what activity types would actually be 

allowed through the relief being pursued, nor did Ms Hewett provide 

that information in cross examination. 26
   

 

3.7 Ms Hewett's explanation to this omission in her evidence is 

considered telling.   She did not consider this necessary and stated 

her approach to be  a higher order philosophical view.27  It is 

submitted that one must look at the implications of the relief that is 

being sought, the possible effects of that relief (for example, for 

Heavy Industrial activities, is it appropriate for adverse effects such as 

dust to be located nearby residential zones?), and undertake a 

section 32 assessment before the relief can be entertained by the 

Panel. 

 

3.8 Mr Falconer identified in his evidence that the only other zones that 

would fall into the 'catch all' are the open space and specific purpose 

                                                                                                                                                
25

  Transcript, at pages 55 to 57. 

26  Transcript at page 68 and 69. 
27  Transcript at page 69. 
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zones.  It remains the Council's position that, it is not necessary to 

include a catch-all rule in the Proposal.28   This is because either the 

activities within them are already permitted in the Transport Zone 

through other permitted activity rules, or they are largely sensitive 

activities.29    

 

3.9 Overall it is submitted the 'higher order philosophical view' that 

KiwiRail seeks to provide the Panel with does not meet the 

requirements of section 32 of the RMA.    

 

4. RELOCATABLE BUILDINGS 

 

4.1 As set out in opening submissions a core reason for Mr Falconer's 

recommendation to allow Industrial General, Rural Urban Fringe and 

Residential Suburban activities to occur in the Transport Zone, is that 

any buildings or structures placed in the Transport Zone be 

relocatable.  It was submitted in the Council's opening submissions 

that to allow permanent buildings or structures would be contrary to 

Strategic Direction 3.3.12 and Policy 5.36.7(2) of the CRPS.  

 

4.2 KiwiRail submitted that to constrain the use of its land to require 

"relocatable" activities is unreasonable and [an] unnecessary 

restriction on KiwiRail's ability to efficiently manage its land, and to 

ensure that land is put to its highest and best use.30 

 

4.3 Ms Hewett, during cross examination, acknowledged that the 

changes KiwiRail sought to Policy 9 were focused on allowing non-

transport related activities within Railway Corridors without 

undermining the future use of the corridor for transport purposes,  and 

allowing non-transport related activities that do not prevent the land 

reverting to a transport use.31
  Ms Hewett acknowledged that one way 

of achieving that policy direction is to ensure all buildings and 

structures are relocatable in the Transport Zone.32 

 

                                                                                                                                                
28  Opening Submissions of the Council at [4.10]. 
29  Opening Submissions of the Council at [4.10]. 
30  KiwiRail opening submissions at [3.26]. 
31  Transcript at page 71. 
32  Transcript at page 72. 
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4.4 Council is the public body along with Environment Canterbury for 

public transport, and it has a statutory responsibility to consider public 

transport options on behalf of the people of Christchurch.  The 

concept of keeping the corridor "available", is not about preventing 

any alternative uses in the meantime, but ensuring alternative uses 

do not foreclosure future opportunities.  It is not just Policy 5.3.7 of 

the CRPS that seeks that future transport opportunities (including rail) 

are not foreclosed. Action 40 of the LURP also covers future transport 

opportunities – it is titled 'Protect future opportunities in network 

rebuild'.
33

 The action states that:  

 
Councils and NZTA to ensure that rebuilding of the transport 

network protects future opportunities for supporting:  

ii.  a range of transport modes (including walking, cycling, 

public transport and rail) in and between centres and 

existing and new business and residential areas 

(emphasis added)   

 

4.5 The principal reasons and explanation for Policy 5.3.7 stated in the 

CRPS mentions expansion and both freight and passenger services: 

 

The strategic transport network and other arterial roads provide 

essential transport services to meet present and future regional, 

inter-regional and national transport needs, including supporting 

passenger and freight transport services. This infrastructure 

needs protection from adverse effects which undermine its ability 

to safely and efficiently enable those services to be provided. 

Canterbury’s strategic regional land transport network consists 

of: the strategic road network, the strategic freight hubs and the 

rail network. In addition, other arterial roads are a locally 

important part of Canterbury’s transport network. 

 

Community needs are changing. Therefore existing transport 

infrastructure and land transport corridors within which future 

expansion of infrastructure can be accommodated needs to be 

safeguarded. 

 

                                                                                                                                                
33

  David Falconer Evidence in Chief, Dated 7 September 2015 at page 11. 
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4.6 As mentioned above in paragraph 2.5, the Council is willing to work 

with KiwiRail to identify whether there is land currently designated for 

rail purposes that will not be required for future transport uses and 

could be removed from the designation.  This would allow KiwiRail to 

use the land for permanent non-transport uses. 

 

5. BUILDING SETBACKS 

 

5.1 KiwiRail has clarified its position in its closing submissions and at 

paragraph 5.6 confirms that its position is: 

 

(a) a 4 metre setback from the Rail Corridor
34

 boundary should 

apply in all zones, other than the Transport Zone; and 

(b) no setback should apply to land within the Rail Corridor. 

 

5.2 The submissions then go on to confirm (paragraph 5.7) that although 

KiwiRail would prefer a consistent approach across the Replacement 

District Plan in relation to setbacks from the Corridor throughout all 

zones, it would be willing to accept, within the Transport Zone, on 

sites outside the Rail Corridor, a 1.5 metre setback from the Rail 

Corridor boundary, regardless of ownership or designation of that 

site. 

 

5.3 The submissions in 5.6(a) and 5.7 contradict each other, in that 

paragraph 5.7 states that KiwiRail would prefer a consistent approach 

in relation to setback throughout all zones, but in para 5.6(a) state 

that they do not want that setback within the Transport Zone.   

 

5.4 In any event, Council accepts the position outlined in paragraphs 

5.6(b) and  5.7 subject to resolution of the residual concern around 

certainty as to the boundaries of the Rail Corridor, as set out below. 

 

5.5 The Council's remaining concern is that the plan must be written in a 

clear manner so there is no uncertainty in the future as to what is the 

"Rail Corridor".   KiwiRail have provided with their written closing 

submissions one certificate of title demonstrating how the Rail 

                                                                                                                                                
34  It is noted that KiwiRail sought that the setback be from the "rail corridor" in its Stage 1 

submission and from the "designated rail corridor" in its Stage 2 submission.  This is possibly 
the source of the confusion about the boundary of the rail corridor.   
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Corridor would be identified.  Members of the public do not have 

access to certificates of title, nor does the Council without accessing 

them from LINZ at a cost.  Therefore plan users would have to obtain 

a certificate of title simply to work out whether a setback was to be 

applied.   

 

5.6 In order to provide certainty within the RDP, Council considers that 

the solution is for KiwiRail to provide a full map showing the "Rail 

Corridor" that can be added to the planning maps, to ensure the 

boundaries are clear and easy to identify.  A definition of "Rail 

Corridor", which linked to the planning maps, would also be required. 

 

6. PROVISIONS OF OPERATIVE PLANS BEING REPLACED 

 

6.1 Clause 13(3) of the Order requires the Panel to, after having regard to 

the parts of the existing district plans identified for replacement by the 

Council under clause 6(1)(b) of the Order,
35

 identify in its decision the 

parts of the existing plans that are to be replaced by this proposal.  

The Council has identified the following provisions of the operative 

City Plan that are to be replaced by the Transport (Stage 2) Proposal: 

 

(a) Vol 3, Part 8 – Rule 13.4.2 – 13.4.3 

(b) Vol 3, Part 8 – Rule 13.4.5.1; 

(c) Vol 3 Part 8 – Rule 13.4.5.7; 

(d) Vol 3, Part 8 – Rule 13.4.6.1; 

(e) Vol 3, Part 8 – Rule 13.5.2.1;  

(f) Vol 3, Part 8 – Rule 13.5.3.1 - 13.5.3.2; 

(g) Vol 3, Part 8 – Rule 13.6.2.1 - Rule 13.6.2.3; 

(h) Vol 3, Part 8 – Development standards 4.5,  

(i) Vol 3, Part 8 – Critical standards 4.6.  

 

                                                                                                                                                
35

  The parts of the existing plans identified by the Council to be replaced by the Transport Stage 2 Proposal, 

were listed at notification, here: 
http://resources.ccc.govt.nz/files/TheCouncil/policiesreportsstrategies/districtplanning/districtplanreview/d
pr_transport_comparisontable.pdf 

http://resources.ccc.govt.nz/files/TheCouncil/policiesreportsstrategies/districtplanning/districtplanreview/dpr_transport_comparisontable.pdf
http://resources.ccc.govt.nz/files/TheCouncil/policiesreportsstrategies/districtplanning/districtplanreview/dpr_transport_comparisontable.pdf
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6.2 31.2.8 of the operative Banks Peninsula Plan is also identified by the 

Council as being replaced by the Transport (Stage 2). 

 

 

 

DATED 7 October 2015 
  

 
__________________________________ 

S J Scott / A O J Sinclair 
Counsel for Christchurch City Council 


