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MAY IT PLEASE THE PANEL: 

 

Introduction  

 

1. This memorandum is filed on behalf of the Christchurch City Council (Council) in 

response to Fulton Hogan Limited's (Fulton Hogan) memorandum dated 12 September 

2016 which opposes aspects of the Council's application for corrections and 

clarifications for the Rural Quarry Templeton Zone provisions, which was a matter 

addressed in Decision 34 (Rural) and Decision 35 (Open Space).   

 

2. The Council's response follows the same structure as Fulton Hogan's memorandum. 

 

Service 

 

3. Fulton Hogan makes some comments about service of the Council's Memorandum at 

paragraph 2 of its memorandum.  The Council responds as follows: 

 

(a) The Council's application for corrections and clarifications for Decision 34 

(Rural) clearly stated that further matters would be addressed in its Decision 

35 memorandum.
1
  All parties were accordingly on notice that similar matters 

would be addressed in the Decision 35 Memorandum.  This was appropriate 

given the overlap between Decisions 34 (Rural) and Decision 35 

(Open Space) in relation to the Rural Quarry Templeton Zone provisions.  

 

(b) Fulton Hogan, and other submitters represented by Fulton Hogan's counsel, 

chose to rely on the IHP website for service and as such there was no 

obligation on Council to separately serve the memorandum on Fulton Hogan.   

 

Requests for clarification addressed by Fulton Hogan 

 

4. Fulton Hogan's memorandum relates to the Council's requests for clarifications for what 

Fulton Hogan has termed "the contract rule" (Rule 17.6A.1 c. iii) and "the bond rule" 

(Rule 17.6A.2.2 (C1)).  We address both in turn after making some preliminary 

comments below. 

 

5. The Council considered it appropriate to seek clarification on both of these matters with 

the two Panels because the provisions are complex and relate to a potential major 

                                                                                                                                                              
1
  See paragraph 44 of that Memorandum. 
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project which concerns land vested in and administered by the Council.  The Council as 

administrator of the land, and having regulatory responsibility for enforcement of the 

district plan, has a fundamental interest in ensuring the final provisions are certain, 

workable and accurately reflect the Panels' intent in the Decisions.  This is particularly 

important here because of the added complexity of a “deferred zoning” regime with 

potentially significant financial consequences for the Council.    

 

 Legal Principles and their Applications 

 

6. There does not appear to be any significant difference in principle between the Council 

and Fulton Hogan in relation to the relevant legal principles governing the "minor 

corrections" power.
2
  There is however a difference between the Council and 

Fulton Hogan in relation to their application.
3
 

 

7. The essential difference between the Council and Fulton Hogan in terms of the Panel's 

jurisdiction to make the requested changes, is as to whether they 'alter' the Decisions 

rather than the expression of them.  The Council's position is the converse and it is 

submitted that the requested changes relate to the implicit intentions behind the 

Decisions.   This is discussed in more detail below. 

         

The contract rule 

 

8. The Council submits that the request for clarification of the contract rule is appropriate 

and within the jurisdiction of the Panels to deal with if it considers that it is appropriate to 

do so.  As is apparent from paragraph 10 of the Council's memorandum, the provisions 

do not on their face expressly provide an opportunity for the Council to have input into a 

contract for the design and construction of the new golf course which it would ultimately 

administer and for which it would be responsible.   

 

9. Again, the Council also accepts that there is no express indication in the Decisions that 

they should have the "final say" over the terms of the contract.  However, it is submitted 

that such a position can reasonably be inferred from the content of the contract 

provisions.   

 

10. Rule 17.6A.1.c contains a number of conditions that must be satisfied prior to 

31 December 2021.  Rule 18.2.4.1 cross references to the conditions in Rule 17.6A.1.c 

                                                                                                                                                              
2
 See the Fulton Hogan Memorandum of Paragraphs 6 to 7. 

3
 See the Fulton Hogan Memorandum of Paragraphs 8 to 11. 
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and provides for the zoning position before, and if and when, the conditions are 

satisfied.  

 

11. It is submitted that contrary to the position outlined at paragraphs 12 and 13 of the 

Fulton Hogan memorandum, it is implicit from the context of the relevant rules that the 

Council must have some oversight in terms of whether the conditions of Rule 

17.6A.1.c.iii are satisfied.  In particular, as the administrator of the District Plan, the 

Council must have a role in determining whether the executed contract met the express 

content requirements of the District Plan.   

 

12. The Council's suggested rewording would clarify the extent of the Council's role, but it 

accepts that it is entirely a matter for the Panels to determine.  

 

13. The Council also submits, with respect, that Fulton Hogan's comment that "The Council 

is the administering body of the recreation reserve, not the golf course" does not reflect 

the reality of the position.  The golf course occupies the recreation reserve and the 

Council has overall responsibility for administration of the reserve and for the facilities 

on it.  For example, if the Templeton Golf Club is unable to secure or continue with a 

lease of the new golf course, the Council will have to find another lessee and/or a new 

recreational use of the land.  

 

14. It is correct that the Council is not responsible for the Templeton Golf Club.  However, 

the Templeton Golf Club has no fee simple interest in the new golf course and a lease 

to it would be subject to the usual Reserves Act 1977 processes.   

 

The bond rules 

 

15. The passage from Decision 35 quoted in the Council's memorandum at paragraph 15, 

in the Council's interpretation, clearly records the Panel's view that, broadly, the 

bond/security instrument has to achieve its intended purpose.  In the Council's 

submission, there is nothing unusual or onerous about the clarification that it sought, or 

the amendments that it suggests, for the bond condition requirements and the related 

matter of control.   

 

16. It is noteworthy that Rule 18.2.4.1.1. C1(d) (Activity) merely refers to a bond to ensure 

completion of the golf course while the relevant matter of control refers to "Details of a 

bond or other security instrument…".  It is not clear why there is this difference but the 



 

4 
28376564_2.docx 

wording of the matter of control does evidence an intention that some other form of 

security instrument may be appropriate. 

 

17. As a matter of practically, for a bond to offer acceptable security for the construction, 

administration and enforcement costs associated with a multi-million dollar project, it 

would need to be a bank guaranteed bond and the terms of the bond shown to be to the 

Council's satisfaction.  A bond without an adequate guarantee from a bank leaves the 

Council with the risk of being left with an uncompleted or unsuitable golf course. 

 

18. If as Fulton Hogan say at paragraph 17 that the wording "…already yields control to the 

Council over the terms of the bond because control is reserved over the [D]etails of a 

bond or other security instrument …", then it would appear to be of no consequence to 

Fulton Hogan for the rule to be clarified in the manner the Council has suggested.  The 

additional clarification would provide clarity to all plan users, including Fulton Hogan 

which could prove useful to Fulton Hogan if and when it prepares its bond proposal. 

 

19. Finally, on further consideration of the rule, the Council accepts that the additional 

words "to the satisfaction of the Council" are already implicit, and are not required.  

 

Natural justice 

 

20. The Council submits that no natural justice or fairness issues arise in these 

circumstances.  Fulton Hogan has had an opportunity to respond to the Council's 

memorandum and it has done so.  

 

21. Additionally, Fulton Hogan's comments at paragraph 20 needs to be put into context 

including concerns around the contractual arrangements and the bond provisions.  At 

both hearings, the Council was opposed to Fulton Hogan's proposal in principle.  The 

Council also submitted that the provisions provided by Fulton Hogan were unworkable.  

The Council's position on these matters has not been upheld.     

 

22. However, the Council made specific submissions at both hearings about the contract 

and bond proposal.  The Council raised its concerns about the Council's exclusion from 

the contract arrangement
4
 and the risk associated with the bond proposal.

5
  

                                                                                                                                                              
4
  See the Council's opening submission for the Rural (Stage 2) proposal at 17.2 (c), its closing submissions for the 

Rural (Stage 2) Proposal at 7.9 and 7.43, and its closing submissions for the Open Space (Stage 2 and 3) Proposals 
at 4.3(b).   

5
  See the Council's closing submissions for the Rural (Stage 2) Proposal at 7.7 to 7.10 and the closing submissions for 

the Open Space (Stage 2 and 3) Proposals at 4.3(d).  
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Additionally, Mr Wedge discussed the possibility of a bank bond in paragraph 3.12 of 

his rebuttal evidence for the Rural (Stage 2) Proposal.  

 

23. It is accepted that the precise changes to the wording of the relevant rules as advanced 

in the Council's corrections memorandum
6
 were not previously advanced by the 

Council.  However, in circumstances where the Panels have reached a different view on 

the merits of proposal, it is submitted that it is appropriate for the Council to still raise 

matters of clarification around the workability of the provisions where the Council is 

uncertain, in good faith, that the final provisions precisely reflect the Panels' intent for 

the provisions as recorded in the Decisions and ensure the provisions are certain for the 

administration of the District Plan by the Council.   

 

 

DATED this 22
nd

 day of September 2016 
  

 
 

__________________________________ 
D J S Laing / H J Ash / H P Harwood 
Counsel for Christchurch City Council 

 

                                                                                                                                                              
6
  Dated 2 September 2016. 


