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1. INTRODUCTION 

 

1.1 These opening submissions are made on behalf of Christchurch City 

Council (Council) in respect of the Stage 2 Rural Proposal (Part) 

(Proposal).
1
   

 

1.2 The Proposal has been refined through agreements reached at 

informal discussions and formal mediation.  From the Council's 

perspective, holding mediation earlier in the process has proven to be 

an efficient way of resolving as many issues as possible before 

evidence is exchanged.  The result is that the majority of issues 

raised by submitters have been resolved.  The policy framework is 

largely agreed (with only a few exceptions), as are the majority of the 

rules. 

 

1.3 The remaining areas of disagreement primarily relate to quarrying.  

The quarrying related areas of disagreement can be summarised as 

follows: 

 

(a) several discrete matters concerning the drafting of Policies 

11 and 13; 

(b) the extent to which processing of aggregate which relies on 

material imported from other quarries should be provided for 

as permitted activities in the Rural Quarry Zone;  

(c) the most appropriate rules to address rehabilitation of 

existing and new quarries; 

(d) the appropriateness of Fulton Hogan's proposed rezoning of 

a reserve known as the Templeton Country Club 

(Templeton CC) for quarrying; 

(e) the need for the pRDP to manage the effects of quarrying on 

groundwater quality; and 

(f) various other matters relating to the rules including proposed 

separation distances, the permitted activity standards for 

quarrying, provisions relating to protection of strategic 

infrastructure and public notification requirements among 

others. 

                                                                                                                                                
1 

 Unless stated otherwise, in these submissions the Proposal means the revised version annexed to 

Ms Hogan's rebuttal evidence. 
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1.4 The unresolved issues for the non-quarrying parts of the Proposal 

are: 

 

(a) setbacks for Orion's infrastructure; 

(b) submission points in relation to the minimum lot size and 

development of undersized sites; and 

(c) various other discrete submission points discussed in 

Ms Hogan's evidence in chief and rebuttal evidence. 

 

1.5 These opening submissions are structured as follows: 

 

(a) the scope of the hearing; 

(b) legal questions for the hearing; 

(c) description of the proposal; 

(d) summary of the relevant higher order directions and the key 

resource management issues; and 

(e) introduction to the Council's position on the key issues in 

dispute (the Council will address these issues and any 

others in detail in its closing submissions). 

 

2. SCOPE OF THE HEARING  

 

2.1 The scope of the hearing is the Rural Proposal (Stage 2), including 

any defined terms.  

 

2.2 We note that the scope of the hearing includes the provisions for 

parts of the Rural Urban Fringe, Rural Waimakariri and Rural Quarry 

Zones which are within the proposed air noise and engine testing 

contours.
2
  These provisions deal with residential activities and 

sensitive activities within those areas.  As the Panel will be aware, the 

contours themselves and other noise specific matters are addressed 

in Chapter 6.  

 

2.3 A number of rezoning requests are also within the scope of this 

hearing.  The majority of them have been addressed in previous 

                                                                                                                                                
2 

 In the Panel's minute dated 18 September 2015, the Panel declined a request by the Council and CIAL to 

defer CIAL's submission points to the Stage 3 General Rules and Procedures hearing where other airport 
matters will be heard. 
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hearings, as described in Appendix 6 to Ms Hogan's evidence in 

chief.   

 

2.4 In relation to the rezoning requests that concern the Residential New 

Neighbourhood Zones, Ms Hogan has provided evidence on the 

rezoning requests from a policy perspective only (most of them are 

outside of the existing urban area and are therefore opposed on a 

policy basis).  The provision of infrastructure needs to be considered 

for any extension of the Residential New Neighbourhood Zones and 

the necessary infrastructure assessments are not available for this 

hearing.  Those assessments will be available for the Residential 

New Neighbourhood hearing and further evidence about the merits of 

the requested rezoning will be provided for that hearing.   

 

2.5 In relation to Fulton Hogan's rezoning request, it is submitted that the 

evidence before you is sufficient to decline the request.  However, if 

the Panel wishes to consider the request further, it is submitted that 

the Panel should wait until it has heard the Open Space hearing 

before it makes its final decision.  This is because Fulton Hogan's 

rezoning request includes a request to rezone its Pound Road quarry 

to Open Space Community Park Zone (Deferred).  The Panel will not 

be able to assess that aspect of the Proposal against the Open 

Space objectives and policies until the Open Space hearing.  

 

2.6 The Rural Stage 3 proposal covers discrete matters in relation to 

Natural and Cultural Heritage or Coastal Environment matters and will 

be heard in conjunction with the Natural and Cultural Heritage 

Proposal (Proposal 9) and the Coastal Environment Proposal 

(Proposal 19).  

 

3. SUMMARY OF LEGAL ISSUES FOR DETERMINATION BY THE PANEL 

 

3.1 It is submitted that there are two legal issues for the Panel to make a 

determination on in this hearing, both of which relate to Fulton 

Hogan's rezoning request at the Templeton CC.  The issues are: 
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(a) whether Fulton Hogan's deferred zoning for its proposed 

deferred zoning are sufficiently certain to justify deferred 

zoning; and 

 

(b) whether Fulton Hogan's approach has led to a breach of 

natural justice in relation to procedural unfairness.   

 

4. THE PROPOSAL 

 

4.1 The key resource management issues for the rural areas of 

Christchurch are:
3
 

 

(a) Enabling and appropriately regulating the wide variety of 

rural productive activities which rely on resources in rural 

areas.  The Proposal recognises that rural areas are 

primarily business areas.  

 

(b) Managing residential activities in order to: 

 

(i) prevent urban sprawl and maintain a consolidated 

urban form; 

(ii) prevent reverse sensitivity effects on productive 

rural activities; and 

(iii) maintain the unique characteristics of the rural 

areas. 

 

(c) Recognising and responding to the natural and cultural 

heritage values of the rural areas.  The rural areas of greater 

Christchurch are home to significant landscapes and natural 

features, as well as significant indigenous vegetation and 

fauna.   

 

4.2 It is submitted that the Proposal appropriately responds to these 

issues.  Primarily, the proposal provides an enabling framework for 

the variety of rural activities, including quarrying, which is a 

discretionary activity, unless located within 250 m of a Residential or 

                                                                                                                                                
3
  Hogan EIC, paras 7.11 – 7.25. 
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Specific Purpose (School) zone (as opposed to a non-complying 

activity as it was under the operative plan).
4
   

 

4.3 The Proposal responds to the different patterns of development and 

use of the rural land by dividing the rural area into six zones (which 

were previously 12 zones).
5
  The zones and their purposes are 

described by Ms Hogan in her evidence in chief
6
 and briefly 

summarised below: 

 

(a) Rural Banks Peninsula Zone – This is the largest zone 

which covers all of the land previously administered by the 

Banks Peninsula District Plan.  It is a rural working zone 

which also has significant landscape, conservation and 

recreation values.  

 

(b) Rural Urban Fringe Zone – This zone covers the flat land 

adjacent to metropolitan Christchurch.  It is highly 

fragmented and is used for horticultural, agricultural, 

quarrying, lifestyle and recreation activities.  Part of the zone 

falls within the 50dBA Airport Noise Boundary.  

 

(c) Rural Waimakariri Zone – This zone is largely an open flat 

land rural environment with larger land holdings than the 

Rural Urban Fringe Zone.  Pastoral farming is the dominant 

activity but quarrying, forestry, flood management and 

recreational activities are also located in this zone.   

 

(d) Rural Port Hills Zone – This zone covers the parts of the 

Port Hills not covered by the residential and open space 

zones.  Large parts of the zone have high amenity values 

which are reflected in the provisions. 

 

(e) Rural Quarry Zone – The Rural Quarry Zone covers three 

areas with existing quarries.  Quarrying is the primary 

activity in this zone.  

                                                                                                                                                
4
  Quarrying within 250 m to residential and school zones is non-complying.  

5
  See Hogan EIC at paras 6.4 - 6.18. 

6 
 Hogan EIC, paras 6.1 – 6.18. 
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(f) Rural Templeton Zone – This zone covers the site of the 

retired Templeton Hospital.  The zone enables the land to be 

redeveloped for rural support activities while maintaining the 

open character of the site.  

 

4.4 Rural areas were largely unaffected by the Canterbury Earthquakes. 

Consequently, earthquake recovery is not an important aspect of the 

Proposal.   

 

5. HIGHER ORDER POLICY DIRECTIONS  

 

Canterbury Regional Policy Statement 

 

5.1 A fundamental aspect of the CRPS for this hearing is the urban / non-

urban or rural divide directed by Objective 6.2.1(3) and Policy 

6.3.1(4).  This was discussed in detail in Ms Scott's opening legal 

submissions
7
 for the Residential Stage 2 Hearing and that discussion 

is not repeated here. 

 

5.2 In summary, it is submitted that the CRPS' direction that "urban 

activities" are to be avoided outside "existing urban areas" or 

Greenfield Priority Areas" as shown on Map 6 in Chapter 6 of the 

CRPS is a strong directive which provides little scope for deviation.  

 

5.3 The urban / non-urban or rural dichotomy is important for two aspects 

of the Proposal.  First, it restricts the ability of the pRDP to allow more 

intensive residential activities in areas beyond the existing urban 

areas.  The CRPS directs this must be avoided.   

 

5.4 Secondly, it is important for the difference in view about the most 

appropriate provisions for quarries which process primarily imported 

materials.  This is discussed further in section 11 of these 

submissions below.   

 

5.5 Objective 5.2.1 provides general direction in relation to appropriate 

development and protecting and enhancing the natural environment.  

                                                                                                                                                
7
  Paras 4.1 - 4.20. 
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The other objectives and policies in Chapter 5 either are not 

particularly relevant to the proposal or apply to the "Wider Region", 

which does not include Greater Christchurch.  

 

Recovery Strategy and Land Use Recovery Plan 

 

5.6 The relevant directions in the Recovery Strategy and LURP are 

summarised by Ms Hogan and Ms Radburnd in their evidence in 

chief.
8
  Aggregate supply is important in order to meet the intentions 

of the Recovery Strategy and LURP  

 

5.7 Other than the importance of aggregate supply, and urban 

consolidation objectives discussed in relation to Chapter 6 of the RPS 

above, there are no other specific rural directions in the Recovery 

Strategy and LURP. 

 

New Zealand Coastal Policy Statement 2010 

 

5.8 Parts of Christchurch's rural areas are within the coastal environment.  

Aspects of the NZCPS which concern preserving the natural 

character of coastal environment and protecting associated 

landscape values are relevant to rural areas, but are primarily 

addressed through Chapters 9 and 19.  

 

Strategic Directions Objectives 

 

5.9 A number of the Strategic Directions Objectives which are relevant to 

the Proposal are discussed by Ms Hogan at paragraph 7.9 of her 

evidence in chief.  

 

5.10 Most notably, the Proposal introduces a new Strategic Objective for 

the rural matters (Objective 3.3.16).  At the time when the Panel 

made its Strategic Directions decision, the Panel considered it did not 

have sufficient evidence to make a decision about a Strategic 

Direction objective for rural matters.
9
  It is submitted that including a 

Strategic Objective for rural matters is essential because: 

                                                                                                                                                
8 

 Hogan EIC, paras 7.7 and 7.8; Radburnd EIC, paras 7.12 – 7.14. 
9
  Decision 1 Strategic Directions and Strategic Outcomes (and relevant definitions), at [132] – [134]. 
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(a) the rural environment and the activities and values 

associated with it are an important aspect of Christchurch 

which warrants recognition at the strategic level; and 

 

(b) without such a Strategic Objective, decision makers may be 

compelled to place more weight on the matters covered in 

the other Strategic Objectives than those covered by the 

proposed Rural Strategic Objective when considering 

consent applications.  

 

5.11 It is submitted that the proposed wording of the new Strategic 

Objective, as agreed at mediation and revised through Ms Hogan's 

rebuttal evidence, is appropriate.  It is a simple objective which seeks 

to enable rural productive activities in the rural environment to 

efficiently use the rural resource and contribute to the economy.  It 

also recognises the contribution rural land makes to natural and 

cultural values, including Ngai Tahu values.  The proposed new 

Strategic Objective is discussed and analysed in more detail 

(including against Section 32) in Ms Hogan's evidence in chief.
10

 

 

6. OBJECTIVES AND POLICIES 

 

6.1 With the exceptions we discuss below, the objectives and policies 

have been largely agreed through formal and informal mediation and 

evidence exchange.  We briefly summarise the outstanding issues: 

 

(a) Federated Famers seek some wording adjustments to 

Objective 1, Policy 1 and Policy 2.  Ms Hogan has 

responded to these matters in her rebuttal.
11

  The Council 

relies on Ms Hogan's analysis.   

 

(b) Two submitters seek amendments to Policy 5 relating to 

alternative forms of subdivision and living such as micro-

communities and averaging of minimum allotment size in the 

                                                                                                                                                
10

  Hogan EIC, paras 10.3 – 10.13. 
11

  Paras 3.7 to 3.15. 
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rural urban fringe site.
12

  It is Ms Hogan's opinion that 

retention of the 4 hectare minimum allotment size for the 

rural urban fringe site is appropriate and necessary to give 

effect to the CRPS and Strategic Direction Objective 3.3.7.  

It is submitted that no amendments to Policy 5 are needed 

or appropriate.
13

   

 

(c) Amendments to Policy 9 have been agreed with the Crown 

in relation to the New Zealand Transport Agency as set out 

in Ms Hogan's rebuttal.
14

  Further amendments were made 

through discussions between Ms Hogan and Mr Bonis in 

relation to Policy 9 as it relates to the airport noise contour 

and engine testing contours.  The Council anticipates that 

the revised version of Policy 9 annexed to Ms Hogan's 

rebuttal resolves (or substantially resolves) CIAL's concerns.   

 

(d) There is disagreement between the Council and CAPG as to 

whether Policy 11 should refer to processing of extracted 

quarried materials where the processing component would 

not unreasonably extend the life of another quarry.  The 

Council considers it appropriate to have policy recognition of 

the potential effects of processing quarry material. 

 

(e) There is also disagreement between the Council and CAPG 

as to the inclusion of Policy 13 which relates to the High 

Quality Gravel Overlay.  The Council no longer supports the 

inclusion of the overlay and submits that the Policy should 

be removed because it added unnecessary confusion to the 

plan.   

 

(f) FH seek the inclusion of a Policy 14 which relates to its 

proposed rezoning of the Templeton CC. 

 

6.2 The Summit Road Protection Authority (Authority) sought similar 

relief in its submissions on the Rural (Stage 2), Open Space (Stage 2) 

                                                                                                                                                
12

  Brandon Hutchinson (2183) and Rossendale Holdings Limited (2182). 
13 

 Hogan EIC, paras 10.73 - 10.76. 
14 

 Hogan rebuttal, paras 3.16 and 3.17. 
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and Natural and Cultural Heritage (Stage 3) proposals. The 

Authority's relief relates to the protection of the scenic and natural 

amenities associated with the Summit Road.  The Authority requested 

a new policy be added to the Rural (Stage 2) and Open Space (Stage 

2) proposals.   

 

6.3 The Council and the Authority have agreed that the Authority's 

request for the additional policy is better considered through its 

equivalent submission on the Natural and Cultural Heritage Proposal, 

because that is the most logical place for the policy (if accepted) in 

the plan.   

 

7. MINIMUM LOT SIZES 

 

7.1 A number of submitters have opposed the minimum lot sizes within 

the various rural zones.  These matters are addressed individually by 

Ms Hogan in her evidence, however, very broadly, the Council 

submits that its approach reflects the strong higher order policy 

directions and that many of the individual circumstances recorded by 

many submitters could be addressed through consent applications.   

 

7.2 In no instances does the Proposal prohibit residential development on 

smaller sites; instead a consent is necessary where a proposed 

residential dwelling does not comply with the permitted activity rules.  

In many cases, residential development on smaller sites is a non-

complying activity due to the higher order directions discussed 

previously.  

 

7.3 It is submitted that these rules strike the right balance between 

reducing consent requirements and protecting the character and 

amenity values of the different rural zones, in light of the higher order 

policy directions discussed above.   

 

8. ELECTRICITY TRANSMISSION CORRIDORS 

 

8.1 The Council anticipates that the revised proposal annexed to 

Ms Hogan's rebuttal resolves (or substantially resolves) Transpower 

and Orion's submissions.  The Council's final position is consistent 
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with the position reached for earlier proposals.  CAPG objects to a 

non-complying rule for protection of electricity transmission corridors 

which was included in acceptance of relief sought by Transpower.   

 

8.2 Federated Farmers continues to oppose the corridor rules related to 

Orion's assets.   

 

9. AIRPORT NOISE BOUNDARY AND ENGINE TESTING 

 

9.1 The Council anticipates that the provisions within the airport noise 

boundary and engine testing boundary annexed to Ms Hogan's 

rebuttal will resolve the concerns in CIAL's submission.  Ms Hogan 

accepted Mr Bonis' recommendations for those provisions.
15

 

 

10. QUARRYING 

 

10.1 The Proposal provides an enabling framework for quarrying through 

two mechanisms: 

 

(a) Quarrying within the Rural Quarry zone is a permitted 

activity subject to certain standards.
16

  The Rural Quarry 

zone provides a framework for the existing quarries within 

the previous quarry zones and facilitates their continued 

operation.   

 

(b) Quarrying is a discretionary activity in the Rural Urban 

Fringe, Rural Waimakariri, Rural Banks Peninsula and Rural 

Port Hills zones.
17

  Quarrying is also supported in the policy 

framework.  This approach is more enabling than previous 

district plans for Christchurch (where quarrying was non-

complying) and it is submitted it is appropriate because of 

the importance of aggregates to the city's development.
18

   

 

                                                                                                                                                
15

  Hogan rebuttal, paras 8.1 to 8.5. 
16

  See Ms Radburnd EIC, para 8.3. 
17

  Except where it is within 250m from Residential and Special Purpose (School) zones. 
18

  Radburnd EIC, para 7.3.  
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10.2 There is broad agreement between the Crown, Council and industry 

submitters
19

 in relation to this approach.  The disagreement between 

the Council and Crown, and industry relates to a few discrete matters 

(which are outlined and discussed below). 

 

11. ANCILLARY PROCESSING ACTIVITIES AT EXISTING QUARRIES 

 

11.1 Activities associated with quarrying are enabled within the Rural 

Quarry zone.  These activities include concrete batching and asphalt 

plants and aggregate recycling (including concrete crushing).  These 

activities were non-complying under previous plans whereas they are 

permitted, restricted discretionary, or discretionary under the Proposal 

depending on their scale, character and potential effects.   

 

11.2 It is submitted that this approach is appropriate because it enables 

the efficiencies which can be gained from co-locating these activities 

within operational quarries to be realised.  But it does so in a manner 

that allows for the varying degrees of effects to be managed 

appropriately.   

 

11.3 The point of contention in relation to the activity status of ancillary 

processing activities between industry and the Council relates to 

processing once the majority of the inputs are no longer sourced from 

within the quarry site.   

 

11.4 Once this occurs, the Council considers it appropriate for quarries to 

apply for consent because, once a quarry becomes in essence an 

processing facility, its activity has changed from a legitimate and well 

understood rural activity to essentially an industrial activity located in 

a rural area.
20

   

 

11.5 It is Ms Radburnd's evidence that there are long standing 

expectations that quarries, like other terrestrial mines, will extract the 

resource in an efficient manner, undertake any associated processing 

                                                                                                                                                
19

  For example, CAPG, Maurice Carter Limited and the Isaac Conservation and Wildlife Trust. 
20

  Radburnd EIC, para 10.58. 
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while extraction occurs, then remediate the site before the land will 

return to its previous use.
21

 

 

11.6 In summary, it is submitted that it is inappropriate to enable, without a 

consent requirement, essentially an ever increasing number of 

permanent industrial sites to spread throughout the Rural Quarry 

Zone.   

 

11.7 It is submitted that Council's approach appropriately gives effect to 

the higher order policy objectives seeking urban consolidation.  

Ms Radburnd has provided an analysis of this matter against the 

CRPS' urban/rural distinction in her evidence in chief.
22

  She 

concludes that when processing and selling of imported aggregate 

becomes the primary activity at a "quarry", that activity has ceased to 

be a legitimate rural activity, as defined by the CRPS, and is better 

described as an industrial activity.
23

  Industrial activities are within the 

definition of "urban activity" in the CRPS and the CRPS directs that 

"urban activities" are to be avoided outside existing urban areas.   

 

11.8 Ms Radburnd recognises the divide between urban and rural activities 

is not perfectly clear in the CRPS.  However, it is submitted that the 

Council's distinction between quarries which primarily process 

materials extracted on site and those which primarily process 

imported materials is appropriate on its merits, as well as being 

consistent with the higher order directions for urban consolidation.  

 

12. HIGH QUALITY GRAVEL OVERLAY 

 

12.1 The notified version of the proposal included an overlay that identified 

the area where high quality gravels occur (the overlay was in 

Appendix 17.9.1).  The overlay was intended to indicate where 

quarries might establish in the future.  It was accompanied by Policy 

13 and was an additional matter for consideration for any consent 

application to create sites less than 4 hectares in the Rural Urban 

                                                                                                                                                
21

  Radburnd EIC, paras 10.48, 10.50 and 10.67. 
22

  Radburnd EIC, paras 10.46 – 10.68 
23

  Radburnd EIC, paras 10.57 & 10.58. 
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Fringe Zone and less than 20 hectares in the Rural Waimakariri 

Zone.
24

   

 

12.2 The overlay proved to be problematic rather than helpful because it 

lead to confusion in the community due to a perception that it 

encouraged establishment of quarries within the overlay.
25

  Ms 

Radburnd concludes in paragraph 10.23 of her evidence in chief that 

the overlay and its related provisions would serve little purpose 

because the matters it sought to address were already covered by 

existing restrictions on subdivision and development.   

 

13. QUARRY REHABILITATION 

 

13.1 The provisions for rehabilitation have been refined significantly 

throughout the process.  An agreed position has been reached 

whereby the 2031 sunset clause and the staged restoration rules 

(which set maximum open excavated areas) were removed and 

replaced with a new rehabilitation rule which requires all existing 

quarries to have a rehabilitation plan in place within two years of the 

plan becoming operative.  That rule is complimented by minimum 

internal batter rules and retention of the one metre groundwater 

extraction rule.  However, the one metre groundwater extraction rule 

in the Proposal is limited to rehabilitation considerations (albeit the 

elected members have a different view which is discussed below).  

Refinements were also made to the rehabilitation policy (Policy 12) 

and the definition of rehabilitation.   

 

13.2 Although the agreed position has been reached, some concerns 

about the effectiveness of the rule are held by Council
26

 and the 

Crown
27

 as to whether the rule would be certain and effective.  The 

particular uncertainty is because the rule does not specify precisely 

when quarries would have to be rehabilitated by.   

 

                                                                                                                                                
24

  Rules 17.8.2.6(v) (Notified version) and 8.3.1.5 – Rural subdivision matter (h). 
25

  Radburnd EIC, 10.22. 
26

  Radburnd EIC, para 10.39. 
27

  Barker EIC, paras 7.24 – 7.28. 
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14. HOURS OF OPERATION 

 

14.1 It is Ms Radburnd's opinion that extending the hours of operation for 

quarries should be considered on a case-by-case basis through the 

resource consent process.  This approach recognises that extended 

hours of operation could have adverse effects on neighbouring 

residents but also allows flexibility to consider applications on their 

merits.
28

 

 

15. GROUNDWATER PROTECTION RULE/DEPTH OF EXCAVATION 

 

15.1 Council officers and the elected members of the Council have 

different positions on the appropriateness of including a rule within 

the pRDP to protect groundwater from the excavation process.   

 

15.2 It is Ms Radburnd's opinion that a maximum depth of excavation 

rule
29

 (known as "the one metre buffer rule") is appropriate only to 

manage the rehabilitation and future land use, rather than for 

protecting groundwater from the potential effects of extracting 

aggregate.  Ms Radburnd observes that the Regional Council already 

manages potential effects on groundwater through a buffer rule in the 

Canterbury Land and Water Regional Plan.  Ms Radburnd considers 

an equivalent rule would lead to "unnecessary regulation that may 

result in additional transaction costs and consenting requirements 

with few, if any, additional benefits".
30

 

 

15.3 However, it is Ms Radburnd's opinion that a targeted one metre buffer 

rule within the pRDP is appropriate.
31

  Mr Potts' explains that the rule 

would allow consideration of rehabilitation and future land uses.  The 

primary benefit is to ensure that future land uses are not 

compromised by virtue of being too close to groundwater.  

Additionally the rule would protect groundwater from the effects of 

future uses.
32

   

                                                                                                                                                
28

  Radburnd EIC, paras 10.110 – 10.119. 
29

  Measured from the Seasonal High Water Table level.  This definition is discussed by Mr Potts in paras 

5.1 to 5.7 of his evidence in chief.  A contrary view is provided by Ms Rutter in her rebuttal at paras 3.19 
to 3.26.  

30
  Radburnd EIC, para 10.80 & 10.81. 

31
  Radburnd EIC, para 10.28. 

32
  Potts EIC, paras 6.2 – 6.5. 
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15.4 The elected members' position is that the consequences of 

contaminating the aquifers from quarrying are so serious that it is 

appropriate for this matter to be regulated by the pRDP.  The aquifers 

provide drinking water which is of such a high quality that it is 

currently supplied untreated in most cases.
33

  As the supplier of that 

drinking water, the elected members consider that the Council has a 

duty to protect it.  Consequently, regulating any activities within the 

pRDP, like quarrying, which may affect the water supply is considered 

by the elected members to be appropriate. 

 

15.5 The elected members' submit this is a function within territorial 

authorities' functions in section 31 of the Act and is not unlawful 

simply because the same matter is managed by the Regional 

Council.   

 

15.6 Mr John Cook has provided expert planning assessment in support of 

the elected members' position.  Ms Helen Rutter has provided 

hydrogeological expert evidence on the matter as well. 

 

Seasonal High Water Level or Maximum High Water Level? 

 

15.7 At mediation, it was agreed that "Seasonal High Water Level" was the 

appropriate definition, because that definition is used by ECan and, at 

the time, the experts considered "Seasonal High Water Level" had, in 

practice, the same effect as the definition "Maximum Groundwater 

Level".   

 

15.8 The ECan definition of "Seasonal High Water Table" relies on the 

highest elevation of water between June and August inclusive, which 

was thought to be representative.
34

 

 

15.9 Ms Rutter found through further research that a majority of wells in 

the area west of Christchurch had higher maximum groundwater 

levels outside of this time period.  Consequently, Ms Rutter considers 

the definition of "Maximum Groundwater Level" should be reinstated, 

                                                                                                                                                
33

  Rutter EIC, para 5.11. 
34

  Potts EIC, paras 5.1 – 5.7. 
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which Mr Potts agrees with in his supplementary evidence dated 

12 November 2015.  Both conclude that the ECan definition would not 

provide the same degree of protection as the definition of "Maximum 

Groundwater Level".  

 

16. NOTIFICATION CLAUSES 

 

16.1 The second matter where Council officers and elected members hold 

different views is compulsory public notification rules for quarrying: 

 

(a) within 500 metres of a residential zone boundary; and 

(b) within 1 metre of the aquifer. 

 

16.2 It is Ms Radburnd's opinion that the usual tests in section 95 of the 

Act are adequate and appropriate.
35

  Mr Cook presents an alternative, 

view shared by elected members, which is that mandatory public 

notification increases certainty for surrounding residents that they will 

have an ability to participate in these applications.
36

 

 

17. FULTON HOGAN'S PROPOSED REZONING 

 

17.1 Fulton Hogan (FH) has proposed a rezoning of land at Pound Road.  

Specifically, FH seeks that the reserve known as the Templeton 

Country Club (Templeton CC), which is currently leased to the 

Templeton Golf Club, be zoned Rural Quarry on a deferred basis and 

that its Pound Road quarry be zoned Open Space Community Park 

on a deferred basis.  FH's proposal anticipates that an "international 

golf course" would be built within its existing quarry and the 

Templeton CC would be quarried.
37

 

 

17.2 FH's proposed zoning deferral would be released if:
38

 

 

(a) the reserve exchange process under section 15 of the 

Reserves Act 1977 was complete;  

 

                                                                                                                                                
35

  Radburnd EIC, paras 10.84 – 10.94.  
36

  Cook EIC for the Council, paras 5.28 – 6.7. 
37

  Chrystal EIC, paras 35, 36 and 45. 
38

  Chrystal EIC, paras 38 – 40 and Appendix 1. 
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(b) a resource consent was granted for the removal of 

significant indigenous vegetation on the Templeton CC site; 

and   

 

(c) a contract was executed with an unknown third party to build 

the international quality golf course.  (There is some 

ambiguity as to who the contract is between.  At 

paragraph 45 for his evidence in chief, Mr Chrystal states 

that the contract would be between FH and the Council but 

the wording of proposed rule 17.6.2.1 suggests the contract 

would be between FH and the person responsible for 

building the new golf course.) 

 

17.3 FH recognise that if any of the above matters failed to eventuate then 

the deferred zonings would not be uplifted and the status quo zoning 

would be retained.
39

  

 

Environment Court guidance on deferred zoning 

 

17.4 Deferred zoning typically arises where future development is 

considered appropriate but necessary infrastructure is unavailable.  In 

these instances, zoning is provided for in a plan but deferred in effect 

until the land is in a position to be serviced.  

 
17.5 While in some instances this has been considered acceptable by the 

Courts, it has also been suggested that deferred zoning is "bad 

resource management practice"
40

 particularly where there is no 

certainty that the council will actually provide the requisite 

infrastructure.  

 
17.6 The clearest expression of this is the Foreworld Developments 

Limited v Napier City Council
41

 judgment.  The case concerned 

appeals to the rezoning of land in Bay View, Napier for residential 

purposes.  The rezoning would have enabled the semi-rural 

settlement of Bay View to be developed to its full suburban potential.  

However, the Council was not prepared to commit to provide the 

                                                                                                                                                
39

  Chrystal EIC, para 40. 
40

  Foreworld Developments Limited v Napier City Council W08/05, at [15].  
41

  Foreworld Developments Limited v Napier City Council W08/05.  
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entire network of infrastructure required, particularly in terms of 

sewage catchment.  

 
17.7 The Court stated that:

42
 

 
it is bad resource management practice and contrary to the purpose 

of the Resource Management Act – to promote sustainable 

management of natural and physical resources; to zone land for an 

activity when the infrastructure necessary to allow that activity to 

occur without adverse effects on the environment does not exist and 

there is no commitment to provide it. 

 
17.8 There are a number of other cases that support this position, such as 

McIntyre v Tasman District Council,
43

 which the Court referred to in 

Foreworld, where the Environment Court stated that:
44

 

 
… the extension of services such as the sewage system and roading 

should be carried out in a co-ordinated progression. We hold that if 

developments proceed on an ad hoc basis they cannot be 

sustainably managed by the Council – an aspect which is not 

commensurate with section 5 of the Act. 

 
17.9 While these decisions related to infrastructure, the position broadly is 

that deferred zoning creates uncertainty, through its reliance on a 

future event that may not transpire.  This is contrary to the 

sustainable management purpose of the RMA, through effectively 

removing the ability of the relevant council to manage effects at the 

time the development is triggered.  This was summarised in the 

Foreworld case as deferred zoning having the "distinct potential to 

pre-empt analysis that is yet to be done…"
45

 

 
17.10 Further, deferred zoning causes uncertainty for communities and 

users of a plan, by creating a potentially unrealisable public 

expectation that development will occur.  This can impact the choices 

other parties make in terms of purchasing and development.  

 
17.11 In the Council's submission, this level of uncertainty is potentially 

inconsistent with section 76(2) of the RMA, which provides that rules 

                                                                                                                                                
42

  Foreworld Developments Limited v Napier City Council W08/05, at [15]. 
43

  McIntyre v Tasman District Council W83/94. 
44

  Ibid, page 17.  
45

  Foreworld Developments Limited v Napier City Council W08/05, at [20].  
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have the effect of regulation. As a consequence of this, case law 

considers that they should be certain, given they "impact on decisions 

ordinary landowners regularly make on the use of their land".
46

 

 

Fulton Hogan's deferred zoning proposal 

 

17.12 It is submitted that the FH proposal is contrary to the sustainable 

management purpose of the Act, the principles of sound resource 

management practice, and the notion of certainty and securing 

investment as set out in the OIC.  The FH proposal unnecessarily 

adds a layer of complexity and uncertainty to the plan in order to up-

zone a small area of land for quarrying, when quarrying may well 

prove to be inappropriate at the site.  

 

17.13 We have summarised below the key reasons why it is submitted the 

rezoning request is inappropriate.   

 

High level of uncertainty associated with the proposed triggers 

 

17.14 The triggers proposed by FH for deferred zoning rely on a range of 

events which add a high level of uncertainty to the provisions.   

 

17.15 First, the process for reserve exchange under section 15 of the 

Reserves Act 1977 depends on a decision first by the Council and 

then ultimately by a third party - the Minister of Conservation.  You 

will hear evidence from Mr Wedge that: 

 

(a) this process is complex and involves public participation;
47

 

(b) there are a number of issues that count against a land 

exchange, namely:
48

 

 

(i) the areas of land are not of equitable size and 

physical attributes; 

(ii) there is limited if any recreational benefit to be 

gained at the time of the exchange; 

                                                                                                                                                
46

  Central Otago District Council v Greenfield Rural Opportunities Ltd 128/2009.  
47

  Wedge EIC, paras 9.1 & 9.2. 
48

  Wedge EIC, paras 7.1 – 7.12. 
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(iii) the current Pound Road quarry would not have the 

same level of developed facilities including trees, 

shrubs and grass at the time of exchange; and 

(iv) the exchange is not equitable in terms of the value 

of the assets, particularly if the gravel at Templeton 

CC is taken into account, 

 

(c) if a land exchange could not be achieved, the reserve status 

would have to be revoked.  If revocation could be achieved 

(and there is doubt it could), this would lead to the land 

being returned to the Crown who are obliged to offer it to 

Ngai Tahu in the first instance, if the Crown wished to 

dispose of the land.
49

 

 

17.16 Secondly, the outcome of a consent process to remove the significant 

indigenous vegetation for the site is also uncertain.  Dr Partridge has 

discussed the values of the vegetation and the difficulties associated 

with mitigating or offsetting the loss of it in his evidence.  It is 

Dr Partridge's evidence that: 

 

(a) the Templeton CC contains indigenous species of the 

dryland savannah vegetation which is classified as Acutely 

Threatened and that the vegetation is of considerable 

biodiversity value;
50

 

(b) the site includes the largest number of original kowhai trees 

in close proximity to each other and some of them are 

estimated to be over 160 years old;
51

  

(c) if the site was to be quarried, the values from this vegetation 

would be lost;
52

 and 

(d) that loss of ecological values could not be completely 

mitigated or offset elsewhere, and there are inherent risks in 

the limited mitigation options FH have advanced at this 

stage.
53

  

 

                                                                                                                                                
49

  Wedge EIC, paras 8.1 – 8.10. 
50

  Partridge EIC, paras 5.1 – 5.5. 
51

  Partridge EIC, paras 5.11 & 5.12, and Partridge rebuttal, para 3.3. 
52

  Partridge EIC, para 6.16. 
53

  Partridge EIC, paras 6.7 – 6.14 and 6.16 – 6.18.  See also Partridge rebuttal, paras 5.1 – 6.1. 
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Resource consent is needed in any event 

 

17.17 The deferred zoning relies on FH successfully applying for a resource 

consent for the removal of the significant indigenous vegetation on 

the site, which includes 26 historic kowhai trees.   

 

17.18 Given that the FH proposal requires a consent from the Council for 

one of the most significant effects from the proposal, that in itself 

begs the question as to what benefit a deferred zoning has.  Ms 

Radburnd discusses the basis on which FH could apply for a 

resource consent for its project in due course.
54

   

 

Accepting the rezoning now may inadvertently pre-empt future decisions for 

the land 

 

17.19 It is submitted that accepting the deferred zoning pre-empts the level 

and timing of analysis required for the final decisions on the 

appropriateness of quarrying within the Templeton CC.  As outlined in 

the evidence of Dr Partridge, there are unaddressed risks presented 

to the ecological value and biodiversity of the proposed quarrying site, 

that would make the inclusion of deferred zoning in the Plan 

"premature".
55

  There is also uncertainty around rehabilitation.
56

   

 

17.20 In relation to the Reserves Act 1977 process, there is a public 

process to follow and a number of significant issues would have to be 

resolved (including whether the Council has any interest in Pound 

Road quarry land).
57

   

 

17.21 It is submitted that accepting the deferred zoning now carries an 

unnecessary and inappropriate risk that it would add pressure to the 

Minister of Conservation and Council to make decisions in favour of 

FH.   

 

                                                                                                                                                
54

  Radburnd rebuttal, paras 10.8 & 10.9. 
55

  Partridge EIC, para 3.10.   
56

  Radburnd rebuttal, paras 10.22 – 10.24. 
57

  Wedge EIC, paras 9.1 & 9.2. 
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Clarity and ease of use 

 

17.22 The Plan is required to be clear and easy to use.
58

 As a 

consequence, the Council has made a policy decision not to use 

deferred zoning, with limited exceptions (ie where infrastructure 

provision is in the control of the Council), given the resulting 

uncertainty for those seeking to engage with the Plan or invest.
59

 

 

Conclusion on the merits of Fulton Hogan's proposed rezoning 

 

17.23 It is submitted that the level of uncertainty for the FH deferred zoning 

is greater than that which the Court considered unacceptable in the 

Foreworld decision discussed above.  It is inconsistent with the 

purpose of the Act and will lead to uncertainty for plan users.  

 

Procedural fairness 

 

17.24 It is also submitted that the way FH has approached its proposal has 

inadvertently led to procedural unfairness on submitters.  FH 

submitted a two page submission outlining its request for the 

proposed rezoning.  Significant detail and an outline development 

plan were subsequently provided in FH's evidence.   

 

17.25 There are a number of parties who are potentially directly affected by 

the re-zoning.  If the proposal had been advanced in the normal way 

by a plan change, they would have been notified under Clause 5 of 

Schedule 1 of the RMA.  If the proposal was by way of a resource 

consent, these parties would most likely have been notified through 

limited notification or public notification of the consent application. 

 

17.26 In the present case, while neighbours or other members of the public 

could make a further submission on the FH submission, this is reliant 

on them being aware of FH's submission (one of potentially 

thousands of submissions/submission points, with no summary of 

submissions available).  Accordingly, there is a very real risk that 

parties who would have been interested in making a submission did 

                                                                                                                                                
58

  Christchurch Earthquake (Christchurch Replacement District Plan) Order 2014, Schedule 4, Statement of 

Expectations, clause (i) and Strategic Objective 3.3.2(c). 
59

  Radburnd rebuttal, para 10.15. 
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not do so.  Only one resident (Ms Harnett) filed a submission on the 

proposal, which it is submitted is extraordinarily low given the scale of 

project and its potential effects.   

 

18. WITNESSES 

 

18.1 The Council will call the following evidence:   

 

(a) Ms Deborah Hogan, Planner and Chapter Lead, who 

provides evidence on; 

(i) the objectives and policies of the Proposal and the 

resource management issues the Proposal 

responds to; 

(ii) the higher order policy directions; and  

(iii) all submissions on the provisions within the 

proposal except those related to quarrying; 

 

(b) Ms Adele Radburnd, Planner and Chapter Lead, who 

provides expert planning evidence on the provisions of the 

Proposal related to quarrying; 

 

(c) Mr Andrew Craig, landscape architect, who provides 

evidence on the Council's approach to landscape matters 

generally; 

 

(d) Ms Jennifer Dray, landscape architect, who gives evidence 

on the landscape mitigation measures and issues related to 

quarrying; 

 

(e) Mr Russel Wedge, Senior Network Planner Parks, who 

gives evidence on the necessary Reserves Act 1977 

process related to the FH proposed rezoning at Templeton 

CC; 

 

(f) Mr Trevor Partridge, Ecologist, who gives evidence on the 

significance of the indigenous vegetation at Templeton CC; 
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(g) Mr Mark Gregory, Transport Planner, who provides expert 

evidence in relation to transport matters associated with 

quarrying; 

 

(h) Belinda Margetts, Waterway Ecologist, who provides 

evidence on the proposed setbacks from quarries to 

waterways; 

 

(i) Stuart Camp, Acoustic Engineer, who provides evidence on 

noise from quarrying with a particular focus on the proposed 

FH rezoning; 

 

(j) Richard English, aggregate demand expert, who gives 

evidence on the demand and supply of aggregate in greater 

Christchurch; 

 

(k) Mr George Cunningham, quarrying expert, who provides an 

expert opinion on quarrying related matters and the 

provisions; 

 

(l) Mr Rob Potts, hydrological engineer, who gives evidence on 

the maximum groundwater excavation rule. 

 

18.2 The Council will also call, on behalf of elected members: 

 

(a) Ms Helen Rutter, hydrogeologist, who gives evidence on the 

groundwater protection rule; and 

 

(b) Mr John Cook, planner, who gives evidence on the 

proposed groundwater protection rule and notification 

clauses. 
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DATED 14 November 2015 
  

 
__________________________________ 

H J Ash / H P Harwood 
Counsel for Christchurch City Council 

  
 


