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1. INTRODUCTION 

 

1.1 These closing legal submissions set out further matters that have 

been agreed to since the commencement of the Stage 2 

Residential Hearing, and provide further details on matters still 

outstanding between the Council and submitters. 

 

1.2 These submissions should be considered alongside the Council's 

opening submissions dated 4 September 2015.  In addition to 

those opening submissions, these submissions: 

 

(a) summarise further matters agreed to during the course of 

the hearing; 

(b) confirm the Council's approach to interpretation of the 

Canterbury Regional Policy Statement (CRPS) (in 

particular Map A) in terms of rezoning requests; 

(c) clarify the Council's position on select site specific 

rezonings; 

(d) provide additional information on Character Areas, 

including:  

(i) confirmation of the Elected Members' view on 

Category 2 Character Areas; 

(ii) design guidelines – statutory or non-statutory;  

(iii) the Council's position on CA29 – Auburn Avenue 

/ Housing New Zealand Corporation's 

submission;  

(iv) activity status within Character Areas;   

(v) fairness matters in relation to the Beckenham 

Loop Character Area; and 

(vi) the Council's position on two (notified) Category 

2 Character Areas at CA19 - St James and 

CA2/CA3 - Beckenham Loop; and 

(e) summarise the Council's position in relation to the 

retirement village provisions.  
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2. FURTHER MATTERS AGREED TO DURING COURSE OF HEARING 

 

2.1 A number of matters were agreed to during the course of the 

hearing, resulting in amendments to the Revised Proposal. Those 

amendments can be briefly summarised as: 

 

(a) amendment to Policy 14.1.1.1(v) and (vi), so that the 

policy also provides direction for development in small 

settlements and development adjacent to existing 

residential areas, provided that (vi) is amended to apply 

to Banks Peninsula only;1  

(b) amendment so that the exclusion that applies to side and 

rear boundary fences for Character Areas in Residential 

Suburban and Residential Suburban Density Transition 

Zones also applies to Character Areas in the Residential 

Medium Density Zone (14.3.2.3 RD22) and the 

Residential Hills Zone (14.11.2.3 RD14);2  

(c) deletion of 14.11.2.1 P14 and 14.12.2.1 P11 to avoid 

duplication;3 

(d) removal of two of the properties from CA7 - Piko that face 

onto Riccarton Road from the Character Area overlay;4 

(e) removal of the properties from CA29 - Auburn Avenue 

that face onto Riccarton Road from the Character Area 

overlay;5  

(f) restructuring of the Activity Status tables and rules 

applying to the Accommodation and Community Facilities 

Overlay (currently contained in 14.2.4.1 and 14.3.4.1 to 

be amalgamated with Activity Status Tables in the 

Residential Suburban and Residential Suburban Density 

                                                                                                                                          
1 
 Ms Oliver, Transcript, 8 September 2015, page 135; Crown Opening Submissions, Transcript, 8 

September 2015, page 195. 
2 
 Ms Schröder, Transcript, 7 September 2015, page 28; Crown Opening Submissions, Transcript, 8 

September 2015, page 195. 
3 
 Ms Oliver, Transcript, 8 September 2015, pages 135 and 136; Crown Opening Submissions, Transcript, 8 

September 2015, page 196. 
4 
 Memorandum of counsel on behalf of Christchurch City Council refining position on character area 

overlays and retirement villages dated 7 September 2015. 
5 
 Ibid. 
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Transition Zones, and the Residential Medium Density 

Zone);6 and 

(g) clarification that non-compliance with the site density 

rules relating to Character Areas will be considered as a 

Restricted Discretionary Activity 14.2.2.3 RD11 and 

14.3.2.3 RD 22 B.7  

 

2.2 In addition, further concessions were made in relation to 

retirement village activities, which resulted in the Council making 

changes to the Revised Proposal.  Those changes were: 

 

(a) insertion of a restricted discretionary activity for retirement 

villages in the Residential Large Lot Zone (under the 

earlier version of the Revised Proposal the activity would 

have defaulted to discretionary); and 

(b) reducing the number of matters of discretion that apply to 

retirement villages (a restricted discretionary activity) in 

the Residential Hills and Residential Small Settlement 

zones (and as a result of (a), the Residential Large Lot 

zone).8 

 

2.3 During the hearing the Independent Secretariat advised that a 

Stage 1 submission on the Residential Banks Peninsula Zone 

required consideration.  Ms Oliver has considered that submission 

point, discussed it with the submitter (Briggs #718)9 and has 

subsequently suggested changes to 14.4.2.1 P25 so that an 

existing residential unit within the Akaroa and Lyttelton Character 

Area Overlays can be converted into two residential units as a 

permitted activity, in particular circumstances. 

 

2.4 All of the above amendments have been marked up in the clean 

version of the Revised Proposal (Exhibit A at the hearing) and are 

shown in Attachment A to these submissions. 

                                                                                                                                          
6 
 Ms Oliver, Transcript, 8 September 2015, pages 137 to 139; Crown Opening Submissions, Transcript, 8 

September 2015, page 196. 
7 
 This change was agreed to with Ms Aston for Survus, and is to be recorded in a joint memorandum 

between the Council and Survus, which will be filed as soon as possible. 
8 
 Memorandum of counsel on behalf of Christchurch City Council refining position on character area 

overlays and retirement villages dated 7 September 2015. 
9 
 There were no further submissions on this submission point. 
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2.5 In addition to the changes above, there were also some agreed 

changes to site specific rezonings, which are set out in detail in 

section 4.10 below.  A comprehensive list of all the changes that 

were agreed to at the hearing is set out in Attachment B to these 

submissions. 

  

3. HIGHER ORDER POLICY DIRECTIONS REGARDING EXISTING 

URBAN AREAS – SITE SPECIFIC REZONINGS 

 

3.1 The Council's approach to applying the higher order documents 

when considering site specific rezonings is set out in section 4 of 

its opening legal submissions for this hearing.  That position is 

maintained, and can be summarised as follows: 

 

(a) the Land Use Recovery Plan (a document created by the 

Minister for Canterbury Earthquake Recovery) introduced 

Chapter 6 into the CRPS via section 24(1) of the 

Canterbury Earthquake Recovery Act 2011; 

(b) Objective 6.2.1 and Policy 6.3.1, on their face, make it 

clear that the existing urban areas and greenfield priority 

areas (business and residential) are the definitive urban 

limit – urban activities outside the existing urban area 

boundary must be avoided – nothing in Chapter 6 or the 

remainder of the CRPS gives any reason to interpret this 

objective and policy in a more 'complex' way; 

(c) Map A of Chapter 6 of the CRPS delineates, or marks the 

exact positions of the "existing urban areas" for the 

Christchurch District. The explanation to Policy 6.3.1 

confirms that Map A identifies these areas; 

(d) the RDP must "give effect to" the CRPS – meaning "to 

implement according to the applicable policy statement's 

intentions";  

(e) the CRPS' intentions are clear - to "avoid", which means 

avoid and nothing less; and 

(f) given the above, there is no flexibility for the Council nor 

the Hearings Panel to extend the boundary of the existing 
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urban area on Map A through this District Plan review 

process even if the Council considers there is merit under 

the Resource Management Act 1991 in the rezoning 

sought. 

 

3.2 The Council's opening legal submissions explain the background 

to how these policies came to be in Chapter 6 of the CRPS – that 

there was a move from the more relaxed policy in PC1, to the 

avoid objective and supporting policy that must be given effect to.  

 

3.3 The above interpretation is supported by Ms Oliver in her evidence 

and no counsel, despite the number of rezoning submissions that 

cannot be recommended because of the higher order 'avoid' 

policy, challenged her on this interpretation through cross 

examination.  All but two legal counsel who raised the issue in 

their opening submissions or were asked questions of it by the 

Hearings Panel, accepted that the Panel's hands were tied, and 

that the LURP review process has no relevance or weight in the 

Panel's decision making under the Order in Council (unless and 

until, a decision is made by the Minister on the LURP review).  The 

exception are Mr Schulte representing Brent Falvey (#2259)10 and 

perhaps Mr van der Wal, where it was not clear in presenting his 

own personal submission whether he disputed the interpretation, 

but did confirm that he is happy to abide by the decision of the 

Panel.11 

 

3.4 It is my submission that the approach taken by the Council in its 

opening submissions, adopted by Ms Oliver in her 

recommendations on site specific rezonings (and not challenged in 

cross examination) is not reliant on Justice Kos' decision in King 

Salmon.12  Distinguishing the facts in the King Salmon decision 

(NZCPS compared to the CRPS) and the different wording of the 

policies in each, it is submitted, doesn't affect the outcome that 

must be applied in this hearing.  Even without the environmental 

bottom line test, the CRPS provides a clear framework for when 
                                                                                                                                          
10 

 Opening Statement of Mr Brent Falvey (#2250) by Mr Andrew Schulte, 11 September 2015. 
11 

 Transcript, 9 September, Page 289. 
12

  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38. 



6 
26717855_1.docx 

and how new urban development should occur, and the only way 

to give effect to chapter 6 is to apply it on its face – in essence the 

Council's interpretation doesn't rely on the Supreme Court 

reinforcing the relationship between the CRPS and the 

Replacement District Plan. 

 

3.5 In construing the provisions of a plan, the plain, ordinary meaning 

of the words must, where possible, be applied, together with a 

purposive interpretation, having regard to the total context of the 

words and the purpose of the plan.   

 

4. SITE SPECIFIC REZONINGS 

 

4.1 Putting the higher order policy issue to one side, the Council has 

undertaken an assessment of the merits of each request broadly 

under the Resource Management Act 1991.  The Council has, as 

summarised by Ms Oliver, provided a position on each request in 

terms of natural hazards, infrastructure capacity and potential 

impacts on environmental conditions and values (including on 

landscape and water quality).  This assessment also considered 

whether the rezoning would maintain a consolidated urban form. 

 

4.2 On the latter matter, the Council's evidence for this hearing has 

not addressed the potential cumulative effects of rezonings.  The 

effects being how all of the rezonings in combination would not 

give effect to the CRPS policies around encouraging intensification 

nor would be inconsistent with the Strategic Directions objectives 

(ie, 3.3.4(a)), including in particular achievement of the LURP's 

intensification targets considered by the Panel in Stage 1.   

 

4.3 The RDP is to provide for an additional 23,700 dwellings between 

2012 and 2028 through a combination of residential intensification, 

brownfield and greenfield development (Objective 3.3.4).   

 

4.4 The LURP sets an intensification target of establishing 20,742 

households in existing urban areas across greater Christchurch by 

2028, although no intensification target for existing urban areas of 
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Christchurch City is contained in the statutory and higher order 

planning documents. 

 

4.5 Dr Fairgray's evidence before the Stage 1 hearing is that, of the 

Greater Christchurch projected 36,150 households, the target for 

intensification is 57% with the balance, 15,410 households to be 

accommodated through development of greenfield areas (this is a 

Greater Christchurch figure, not Christchurch City alone).13 Dr 

Fairgray also gave evidence that the capacity of greenfield land 

that has been made available since the earthquakes to help 

achieve the rebuild and recovery, is well in excess of 20,000 

dwellings.  This figure is clearly far higher than the projected 

quantity of greenfield stock required to address increases in 

population and housing demand. 

 

4.6 In Stage 1 both Dr Fairgray and Mr Schellekens' (for the Crown) 

recognised the strong market drivers which deter any large 

increase in demand for dwellings from intensification, which 

included consumer preference for standalone houses, significant 

greenfield land supply, and accelerated housing delivery on the 

outskirts of Christchurch.14,15  The Council's position through Stage 

1 was that, to meet either of the Council's (Dr Fairgray's) or the 

Crown's (Mr Schellekens') targets for uptake of intensification 

requires a "sea change" in terms of market preferences for 

housing from intensification.  When more than sufficient 

greenfields land is already available, adding additional dwellings to 

that stock will simply reinforce the deterrence of demand for 

intensified dwellings. 

 

4.7 The matter of the available capacity and uptake of identified 

greenfield priority areas will be addressed in further detail in the 

evidence that is being prepared for the New Neighbourhood zone 

(ie, greenfield area) hearing.  It is noted that CRPS Policy 6.3.7(1) 

                                                                                                                                          
13

  Dr Fairgray's evidence in chief for Stage 1, paragraph 5.1(c). 
14

  Dr Douglas Fairgray, rebuttal evidence for Stage 1, paragraph 3.11. 
15 

 Further, one of the substitution challenges (as compared to feasibility and demand challenges, and other 
planning challenges such as natural hazard overlays) contained in Mr Schellekens' evidence was that 
enticing buyers to substitute standalone housing options on those greenfield sites (with smaller 
terrace/apartment units within the existing urban area) will be challenging. 
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provides that, in relation to residential development opportunities 

in Greater Christchurch, subject to Policy 5.3.4 residential 

greenfield priority area, development shall occur in accordance 

with Map A, and that the areas delineated on Map A are sufficient 

for both growth and residential relocation, through to 2028.  

 

4.8 Ms Oliver has identified that urban sprawl is a matter that needs to 

be carefully considered.  While she recognises that urban sprawl 

is one way to accommodate population growth, the restriction of 

the higher order document means that the pRDP is required to 

meet the residential demands within the confines of the existing 

urban area.    

 

4.9 It is noted that no evidence of submitters has addressed the 

precedent issue of allowing their specific rezoning, nor the risk of 

undermining the whole strategic direction of the pRDP.  It is 

submitted that the integrity of the 'urban limits' must be 

maintained, that the Panel should not entertain any 'special cases' 

on the merits because of the possible precedent risk that would 

create. 

 

4.10 Since evidence was filed, a number of agreements on site specific 

rezonings have been reached, and subsequently recorded in joint 

memorandum as follows: 

Parties Rezoning details Record of agreed 

position 

Council and Blue Lady Trust 

(#2355) 

Rezone the smaller part of the 

land at 84 Park Terrace from 

Rural Banks Peninsula to 

Residential Banks Peninsula  

Memorandum dated 4 

September 2015 

Council and Bridle Path 

Estate (#2415) 

Rezone the land at 22 Bridle 

Path Road from Residential 

Large Lot to Residential Hills 

Memorandum dated 8 

September 2015 

Council and Sanderson 

(#2045) and Every Import 

Limited (#2052)  

Rezone the land at 21 and 23 

Beresford Streets from 

Residential Suburban Density 

Transition to Commercial Core 

Waiting for submitters 

signatures at time of filing 

these submissions. 
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Council and The Advanced 

Holdings Limited (#2470) 

Include the land at 10 Webb 

Street in the Accommodation 

and Community Facilities 

Overlay 

Memorandum dated 10 

September 2015 

 

4.11 During the course of the hearing on Friday 11 September 2015, it 

was confirmed that submitter #2362 (McVicar) had, following 

evidence exchange, provided the Council with further information 

on stormwater matters.  Following review of that information, Mr 

Norton for the Council confirmed that he no longer had any 

concerns regarding stormwater for the McVicar application (for 

properties at 353 to 363 Worsleys Road).  At the time of filing 

these submissions, a joint memorandum had not yet been filed to 

record this outcome, however this will occur as soon as 

practicable (that memorandum will also list the remaining areas of 

concern in relation to that rezoning, as set out in Council's 

evidence).  

 

4.12 In addition, there were also some expert planners who recognised 

that their clients had not provided sufficient technical written 

evidence to justify the rezonings sought and produced additional 

(oral) evidence during the appearance of their witnesses on 

Friday: 

 

(a) #2406 – Sunny Point Estates Limited; 

(b) #2375 - Shadbolt; and 

(c) #2322 – Hobson (on behalf of Sharon Lawrence). 

 

4.13 At the time of filing these legal submissions the relevant Council 

expert has not yet had the opportunity to review that evidence, 

however he will attend to this as soon as possible with joint 

memoranda filed where appropriate. 

 

4.14 For convenience, a comprehensive list of all of the site specific 

rezonings that have been agreed to by the Council, and those 

stated above where matters are still outstanding, are set out in 

Attachment B. 
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 Burke, McVicar and Cathedral City – achieving CRPS Policy 6.3.9  

 

4.15 In the Revised Proposal the Residential Large Lot Zone does not 

have a maximum site density limit (see Rule 14.12.3.2, which sets 

out the minimum site density only).  The Council did not notify a 

maximum site limit for this zone as the notified zone is fully located 

within Map A existing urban area.  However, if new Residential 

Large Lot zones were to be included in the plan, outside of the 

existing urban areas as delineated on Map A, a maximum site 

density limit or something similar would be necessary in order to 

ensure that the zoning gave effect to Policies 6.3.1 and 6.3.9(1) – 

which requires that no further rural residential developments are to 

be provided for within the Christchurch City Plan Area.16 

 

Castle Rock – 125 Scruttons Road and 195 Port Hills Road 

 

4.16 The Council has significant concerns regarding Castle Rock's 

request to rezone 125 Scruttons Road from Rural Urban Fringe 

zoning to a combination of Residential Medium Density and 

Residential Suburban and 195 Port Hills Road from Rural Urban 

Fringe to Residential Hills / Industrial General.  Notwithstanding 

that both properties are not delineated on Map A as existing urban 

areas, the concerns for Scruttons Road primarily relate to: 

 

(a) the location of the site in terms of coastal hazards;  

(b) the mitigation of those hazards, including lack of 

agreements with third parties and costs borne; and 

(c) transport related matters. 

 

4.17 The concerns for 195 Port Hills Road relate to coastal hazards 

(inundation) as well as the Map A policy issue.  

 

                                                                                                                                          
16 

 Rural residential activities are defined in the CRPS as "means residential units outside the identified 
Greenfield Priority Areas at an average density of between one and two households per hectare". 

 Urban activities are defined in the CRPS as "means activities of a size, function, intensify or character 
typical of those in urban areas and includes … residential units (except rural residential activities) at a 
density of more than one household per 4ha of site area …" 



11 
26717855_1.docx 

4.18 At the time of filing these written submissions, Mr Aramowicz was 

still to be cross examined.  However in summary from the 

Council's perspective, the issue of mitigating individual properties 

against the effects of coastal erosion is of the greatest concerns.  

Traditional 'hard' engineering practice is fraught with difficulty.  The 

Proposal at 125 Scruttons Road recognises the need for buffers 

and engineered structures to mitigate the site from both coastal 

inundation and erosion.  Ms Aston was not aware of the 

arrangement of how these mechanisms would work given that 

third parties are involved, and as a consequence was not aware of 

who would pay for the upkeep of these protective mechanisms.17  

 

4.19 At the hearing, Ms Aston agreed that the decision on these 

rezonings should be deferred until the coastal hazard matters are 

heard in Stage 3.18  Council strongly submits that this approach 

should be adopted by the Hearings Panel. 

 

4.20 In terms of the other outstanding merits issue, Mr Metherall in 

cross examination acknowledged the Council's concerns about the 

achievement of Objective 3.3.7(h) in terms of the distance 

between the site and public transport / services (the site is located 

between 550 and 1050m from the closest bus stops).  He 

acknowledged that, in terms of determining what is appropriate to 

achieve an appropriate level of access, that guidance can be 

taken from the Council's Infrastructure Design Standards (which 

provide that for any subdivision, not less than 90% of households 

should be within a 500m crow fly distance from a bus route) and 

from the Canterbury Regional Transport Plan, which also adopts 

the 500m distance.  Mr Metherall also agreed that even if the 

development did go ahead, the cul de sac nature and scale of 

development is unlikely to change the current public transport 

routes.19 

                                                                                                                                          
17 

 Transcript, 11 September, pages 544 and 545. 
18 

 Transcript, 11 September, page 543. 
19

  Transcript, 11 September, pages 564 to 565. 
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 Kauri Lodge (and ACF Overlay) 

 

4.21 The Council's position has not changed from that represented in 

opening submissions, except to add that Kauri Lodge's submission 

on Stage 1, which was deferred to Stage 2, sought RMD zoning of 

the land and this zoning type was therefore clearly within scope.  

In responding to Mr Dale's evidence for Kauri Lodge, Ms Oliver 

acknowledged the merits of his evidence as to the RMD zoning, 

but did not go as far as accepting the ACF overlay over all of the 

site. Mr Dale's position in his highlights package acknowledged 

that:  

 

"extending the overlay is less necessary to provide for 

any future redevelopment of Kauri Lodge's existing 

retirement village and care home facility if the entire site 

is rezoned RMD.  Such uses are enabled by the RMD 

zone and not extending the overlay would not be to the 

detriment of any future redevelopment.  Subject to 

rezoning the entire site RMD I therefore consider that the 

need for the overlay is less compelling as is the need to 

provide for retirement villages and care homes as a 

permitted activity".    

 

4.22 Taking into account the Community Board's concerns about the 

extension of the ACF overlay over the site, the purpose and intent 

of the ACF overlay being to support the concept of achieving a 

critical mass of activity on arterial routes including pedestrian use 

and movement, public transport use and buffers to the residential 

environment, and Mr Dale's acknowledgement in cross 

examination that the RMD zoning better manages the interface 

between possible future development on the Kauri Lodge site and 

the adjacent residentially zoned land, it is submitted that there is 

no need to extend the ACF overlay over the entire site. 

 

5. CHARACTER AREAS 
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 Elected Members' position and Council experts' professional opinion  

 

5.1 As set out in section 5 of the Council's opening legal submissions 

and on the key of the Revised Proposal, the Council's (ie, Elected 

Members) position on Character Areas is that Category 2 

Character Areas should be maintained and therefore included in 

the RDP.  In contrast, the experts appearing for the Council are of 

the opinion that Category Area 2 Character Areas should not be 

maintained, as they are not significantly special enough to protect.  

Although Council officers present evidence on behalf of the 

Council (and at some times consultants are engaged), the Elected 

Members have been made aware of Council officers views, and 

have been made aware that a Council officer cannot simply 

support the Elected Members' position, if it does not represent 

their professional opinion. 

 

Design guidelines 

 

5.2 The evidence of the Crown and Thornspell Trust suggests that 

aspects of the Beca Report be included in the Proposal as a form 

of (presumably statutory) guidance on each character area.  

Exactly what that statutory guidance will look like, has not been 

provided by either submitter through evidence.  The Crown did not 

address the legal implications of the relief it was seeking in its 

submission or opening submissions, in terms of incorporating a 

design guideline by reference. The position of the Crown is 

submitted to be unclear from the evidence of its witnesses, as 

summarised below: 

 

(a) the Crown's submission was that the notified (statutory) 

guidelines for Lyttelton and Akaroa would better sit 

outside of the Replacement Plan, with a reference to their 

existence and their role being retained within the plan, 

with Ms McIntyre recommending in her evidence that 
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those guidelines should be replaced with more targeted 

matters of discretion;20   

(b) the Crown's submission for Christchurch was that the 

notified matters of discretion should be consolidated 

(which they have been), taking a more refined 'headline' 

approach supported by design guidelines sitting outside 

the Replacement Plan; 

(c) Mr Field for the Crown, was of the understanding that the 

Crown's position was that "targeted matters of discretion 

as well as design guidelines being referenced in relation 

to the matters of discretion";21   

(d) during cross examination, Mr Field agreed that illustrated 

material is worthwhile in design guidelines, along with 

specific design matters.  He also acknowledged that 

illustrated design guidelines will provide a greater level of 

understanding to users of the guide than the Beca Report 

would, and that a direct reference to the Beca Report 

would not be the full solution for interim guidance for 

design in Character Areas;22  and 

(e) Ms McIntyre, agreed with Mr Field, saying "[s]o I agree 

with Mr Field that it is ideally what you would have is 

some matters for discretion that are clearly targeted to the 

effects and the outcome, with reference to associated 

design guidelines that sit outside the plan."23  Ms McIntyre 

also agreed that the appropriate place for the guidelines 

is outside the plan, as a non-statutory document, and that 

the matters of discretion should reference the design 

guidance outside of the plan and be closely tied to that 

guidance.24 

 

5.3 Ms Schröder recommended non-statutory guidelines to address 

residential character in Character Overlay Areas.25  Ms Schröder 

has confirmed that those guidelines have not yet been drafted for 

                                                                                                                                          
20

  Ms McIntyre, evidence in chief, 27 August 2015, paragraph 4.5. 
21

  Mr Field, Transcript, 8 September 2015, page 217. 
22

  Mr Field, Transcript, 8 September 2015, page 218. 
23

  Ms McIntyre, Transcript, 8 September, page 245. 
24

  Ms McIntyre, Transcript, 8 September, page 246. 
25

  Ms Schröder, evidence in chief, paragraph 3.4. 
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the Christchurch City Flat Land.  The situation is different for 

Lyttelton and Akaroa where statutory guidelines were notified as 

part of the Residential Stage 2 Proposal, however they have since 

been removed in response to the submission from the Crown. 

 

5.4 Council accepts the uncertainty that results given that there are no 

design guidelines for Christchurch City in existence at present.  

The reality is however, that because of time restraints placed on 

all parties through the Order in Council process, that there were no 

design guidelines for Christchurch City that could be notified 

alongside the Proposal in Stage 2 (and referenced through a 

matter of discretion / incorporated by reference) or that, even if 

referred to by advice note, could provide the certainty the Panel 

seeks in terms of the alternative of having non-statutory design 

guidance only. 

 

5.5 The Council  submits that the matters of discretion do provide a 

clear direction on what will be considered at the time of resource 

consent.  The Policies under 14.1.4.6 Policy Residential Character 

Areas in Christchurch City, Akaroa and Lyttelton set out the values 

and elements that contribute to the special character of those 

areas. 

 

5.6 Given that the guidelines have not yet been drafted, it is submitted 

that there is a question of process that needs to be addressed in 

terms of how such guidance could be included as part of the Stage 

2 Residential Proposal, or in the alternative non-statutory 

guidelines be developed that would sit outside the plan (and 

possibly referred to be an Advice Note, which appears to be 

accepted by the Crown as acceptable).  If the Panel was to direct 

that its preference is statutory guidance, then for: 

 

(a) Akaroa and Lyttelton it is submitted that there is no issue 

in terms of scope to make that decision, as there is 

sufficient scope within the notified Chapter 14 Stage 2 to 

significantly refine the wording and improve the 

illustrations; and.   
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(b) the flat land (ie Christchurch), the issue is that they would 

need to be appropriately incorporated by reference 

(including through the notification procedure), unless the 

Panel was satisfied that the notified matters of discretion 

in 14.9.39 were so broad, that the change of the format of 

those matters of discretion to an illustrated design 

guideline, was considered to be within the scope of the 

notified Proposal.   

 

5.7 The Council could prepare these guidelines in six weeks, should 

the Panel so direct. 

 

5.8 If the Panel was to decide that non-statutory design guidance is 

more appropriate, for both Lyttelton/Akaroa and Christchurch City, 

Ms McIntyre confirmed her view that it would be helpful to have 

policy guidance within the Plan as to what the guidelines are 

meant to achieve.26 The Council also agrees that such policy 

guidance would be appropriate and helpful, and would be happy to 

work with Ms McIntyre to put together that policy guidance. 

 

 Housing New Zealand Corporation and Character Areas 

 

5.9 As recorded above, during the course of the hearing the Council 

has made concessions in relation to the Housing New Zealand 

Corporation (Corporation) properties fronting Riccarton Road in 

both CA7 - Piko / Shand and CA29 - Auburn Avenue, by agreeing 

to remove those properties from the Character Area overlay 

boundaries.  Prior to the hearing and through evidence the Council 

also made concessions in relation to CA32 Emmett Street to 

address the Corporation's concerns.27 

 

5.10 This leaves CA29 – Auburn Avenue, and the planning evidence of 

Mr Dale in support of the deletion. To the contrary, Mr Field's 

evidence for the Crown supports the retention of the remainder of 

                                                                                                                                          
26

  Ms McIntyre, Transcript, 8 September 2015, pages 247 and 248. 
27 

 Ms Schroder, evidence in chief 18 August 2015, paragraph 7.5. 
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CA29 - Auburn Avenue. 28 The Crown (on behalf of the 

Corporation) have not adduced any evidence on the costs of the 

Character Area overlay for the Corporation in its development 

plans – evidence that would be highly relevant to the Panel's 

consideration of the Corporation submission.  Therefore, it is 

submitted that on the evidence before the Panel, it is not possible 

to conclude whether the Character Overlay Area has a financial 

implication for the Corporation, and if so the magnitude of that 

implication.   

 

5.11 From the Stage 1 Residential evidence of Mr Commons dated 20 

March 2015, the Council is aware that in March the Corporation  

are in a '4 stage' development phase (as at March 2015).  Those 

stages are in short:  

 

(a) Stage 1 - immediate repair to earthquake damaged green 

zone properties (this stage was completed in October 

2012); 

(b) Stage 2 – 700 new homes for the Canterbury market, of 

which 5% will be affordable homes (this work is "well 

underway").  The majority of this new housing stock will 

be 2 bedroom units and will more than replace those 

homes lost in the 2010-2011 earthquakes;  

(c) Stage 3 – repair and upgrade of 5000 existing properties 

(damaged by the earthquakes).  This work is underway 

and expected to be complete by the end of 2015; and 

(d) Stage 4 – 'the major reconfiguration of the Corporation's 

Canterbury portfolio beyond earthquake recovery.  This 

phase of the plan is subject to approval by the Board but 

is currently planned to include comprehensive 

development" 29 

 

5.12 The Corporation did not provide an update of that staged 

development, in particular on Stage 4 which may or may not, 6 

months later, have been approved by the Board.   

                                                                                                                                          
28

  Mr Field, Transcript, 8 September 2015, page 214. 
29

  Mr Commons, Stage 1 Residential Evidence dated 20 March 2015, paragraphs 62 to 67. 
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5.13 It is clear that the issue that remains for the Corporation is their 

perceived inability to intensify within character areas.  Mr Dale is of 

the view that the whole of CA29 should be deleted,30 despite the 

fact that the Character Area Overlay would allow for like-for-like 

development and that the Council has provided site specific 

alternative solutions in other areas of Christchurch where there are 

infrastructure constraints.  In addition Mr Dale has no evidence to 

rely on in terms of what the Corporation wants to do with its 

existing stock at Auburn Avenue31, and the Stage 1 evidence is 

that there was some demand for three to four bedroom housing 

demand within their portfolio.  Mr Dale acknowledged that he was 

not aware whether the Corporation has sought advice about the 

site specific alternative wastewater solutions being proposed by 

the Council. 

 

5.14 During questioning Ms Oliver explained that, although inclusion of 

properties within CA29 increases the costs of development for the 

Corporation in CA29 (and equally other land owners), there are 

ways for the Corporation to redevelop, including intensifying, while 

still contributing to the character area streetscape.32  It is the 

Council's position that the Corporation's development and 

character areas can co-exist.  In summary, while Ms Oliver has 

agreed that in some situations housing needs may trump the 

protection of character areas, throughout the course of the hearing 

the Council was not provided with any evidence that development 

of the Corporation's sites could not be accommodated within 

CA29.33  As stated above, the Council has also provided what it 

considers to be a 'balanced' approach, by removing all the 

Corporation properties from the Emmett Character Area, and all of 

the Corporation's properties fronting Riccarton Road from the Piko 

                                                                                                                                          
30

  Mr Dale, Transcript, 8 September 2015, page 228. 
31

  Mr Dale, Transcript, 8 September 2015, page 228. 
32

  Ms Oliver, Transcript, 8 September 2015, page 146. 
33 

 While the Council understands that there is a demand for 1 and 2 bedroom houses in the Corporation's 
portfolio [Paul Commons evidence, Stage 1, paragraph 38] it is assumed (in the absence of more specific  
evidence) that there is still some demand for larger homes (for example 3 to 4 bedroom homes).  The 
Crown did not call any evidence from the Corporation itself, to explain the need for developing sets of 4 
multi units within the Auburn Character Area, as opposed to keeping the single dwelling.   
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and Auburn Areas.  The Council considers that this is an 

appropriate balance. 

 

5.15 The potential for the co-existence of development and character 

areas was echoed by Mr Jordan, a submitter with a property 

development background in Christchurch who sought retention of 

both Category 1 and Category 2 Character Areas, who said "you 

can still do good housing that meets these requirements, it just 

has to be thought about just a fraction more and it is not a huge 

cost or impediment to people".34  

 

 Activity Status within Character Areas 

 

5.16 In the Council's Revised Proposal development in character areas 

(including alterations, additions, new buildings, fences, walls and 

accessory buildings) is a restricted discretionary activity where it is 

visible from the street and/or located between the main residential 

unit and the site boundary along the road and/or involves changes 

to the front façade of the main residential unit on the site.35 

 

5.17 Throughout the hearing, the Panel questioned a number of 

witnesses on whether they agreed that development in character 

areas should be restricted discretionary, or whether controlled 

activity might be more appropriate. Ms Oliver has considered the 

use of controlled activity status for developments, and is of the 

view that it is difficult to draft matters of control on architectural 

design features that would ensure development in character areas 

maintained the integrity of those areas.36 Despite this, Ms Oliver 

also notes that she is open to controlled activity status as a 

planning mechanism in limited circumstances.37  Both Ms Oliver 

and Ms McIntyre for the Crown have confirmed that they are able 

to assist the Panel by drafting any further matters, particularly in 

relation to character areas and design guidelines, if the Panel so 

directs them to do so. 

                                                                                                                                          
34

  Mr Jordan, Transcript, 10 September 2015, page 470. 
35

  For example, see 14.2.2.3 RD33 in 14.2 Residential Suburban Zone and Residential Suburban Density 
Transition Zone.  

36
  Ms Oliver, Transcript, 8 September 2015, page 176. 

37
  Ms Oliver, Transcript, 8 September 2015, page 179. 
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5.18 I also note that the Crown bought no evidence to this hearing, 

supporting or seeking that Controlled Activity status be included in 

the Stage 2 Residential Proposal. 

 

 Beckenham Loop - CA2 / CA3  

 

5.19 In response to the submission of Ms Dysart, Ms Schröder 

recommended the amalgamation of Beckenham Loop CA2 (a 

Category 1 Character Area) with Beckenham Central CA3 (a 

Category 2 Character Area).38  

 

5.20 Ms Dysart's submission went further than seeking just 

amalgamation, and also sought that the properties at 102 to 154 

Tennyson Street be included in the combined Beckenham 

Character Area.  Ms Schröder agreed to their inclusion in her 

evidence, particularly on the basis that this would neatly 'close' the 

Beckenham Character Area. 

 

5.21 However, during the hearing the Panel raised the issue of fairness 

/ natural justice in that those property owners at 102 to 154 

Tennyson Street would not be aware that the Council is 

recommending that their land parcels be included within a 

Character Area overlay.   

 

5.22 Having considered this concern in more detail, the Council agrees 

that the inclusion of these properties does raise fairness and 

natural justice concerns.  Therefore, the Council agrees that the 

combined Beckenham Character Area should not extend to 

include the properties at 102 to 154 Tennyson Street.  If the Panel 

were to make a decision to include those properties on their 

merits, then it is submitted that the appropriate approach would be 

to selectively re-notify the Character Area rules over the additional 

properties at 102 to 154 Tennyson Street. 

 

                                                                                                                                          
38 

 Ms Schröder, evidence in chief, 18 August 2015, paragraphs 7.27 to 7.32. 
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 St James / Beckenham / Hackthorne 

 

5.23 The entire CA19 St James Avenue was notified as a Category 2 

Character Area.  The Phase 2 Beca Report identifies the southern 

part of CA19 as having character values that support a Category 1 

Character Area39, and the northern part as having character 

values that support Category 2 (the southern part is shown on 

Attachment C to Mr Field's evidence in chief with a blue border).  

Ms Schröder's evidence in chief40 refers to submission #2002 

(McGammon) as asking for the CA19 to be retained as a 

Character Area.  Ms Schroeder confirmed in cross examination, 

that her expert view is that the southern part of St James Avenue 

should be recognised as a Category 1 Character Area41.  She 

acknowledges that it is at the low end of Category 1, but that there 

are gains to be made within this area in terms of enhancing the 

amenity of the area.42  Whilst overall Mr Field doesn’t support the 

inclusion of St James, he did acknowledge in questions that he 

agreed with the methodology used by Beca to assess the 

Character Areas, and that the St James area achieves the 20 

point threshold level under the Beca assessment.  

 

5.24 During the hearing, questions were raised regarding the fairness 

of a property owner being re-categorised from Category 2 to 

Category 1.  The Council considers that, in contrast to the situation 

described above for the Tennyson Street properties, these land 

owners would have been given sufficient notice and there are no 

natural justice issues.  It is submitted that little weight should be 

placed on the landowners not being part of the Character Area 

survey conducted by the Council.  At notification, all Category 1 

and 2 landowners received a directly affected letter, advising them 

that their property was the subject of a Character Area overlay in 

Stage 2 of the Plan Review.  If a landowner within the St James 

Avenue overlay had looked up their address on the pRDP website, 

                                                                                                                                          
39

  Ms Schröder, evidence in chief, 18 August 2015, paragraph 7.35. 
40 

 Ms Schröder, evidence in chief, 18 August 2015, paragraph 7.35 
41

  Transcript, 7 September, page 33. 
42

  Transcript, 7 September, page 25. 
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they would have seen that their property was in the Category 2 

Area.   

 

5.25 Further, the classification of Category 1 or Category 2 does not 

donate, generally, a greater or lesser level of regulation to the 

Character Area.  The purpose of the category is to distinguish the 

level of character amenity value present in the area.  In fact, many 

of the Category 2 areas have similar levels of control that would be 

matters of discretion under the Category 1 restricted discretionary 

rules.  The relevance of this is that for those land owners in CA19 

who were Category 2 when notified but are now proposed to be 

Category 1, there is no significant increase in the level of 

regulation.  

 

5.26 For the same reasons it is submitted that there are no fairness 

issues for Beckenham Loop43 (except for the 'new landowners' 

already addressed above) and for CA20 – Cashmere (Category 1) 

and CA2 – Hackthorne (Category 2),44 where the Council seeks 

that the two Character Areas be amalgamated and changed to 

Category 1. 

 

6. RETIREMENT VILLAGES 

 

6.1 In Stage 1 of the Residential Proposal, retirement villages are 

permitted activities in the Residential Suburban and Residential 

Suburban Density Transition zones.45  As clarified at the Stage 2 

hearing, the Council's position is that retirement villages should be 

restricted discretionary activities in the Residential Medium 

Density zone.46 

 

6.2 In Stage 2, Ryman Healthcare (Ryman) and The Retirement 

Village Association (Association) seek that retirement villages be 

                                                                                                                                          
43 

 Submitted #2451, Dysart. 
Ms Schröder, evidence in chief, 18 August 2015, Evidence in Chief of Paragraph 7.27-7.32. 

44 
 Submitter #2485, Tindall.  

Ms Schröder, evidence in chief, 18 August 2015, Evidence in Chief of Paragraph 7.40-7.41   
45 

 With permitted activity standards for building height, site coverage, daylight recession planes, minimum 
setbacks from internal boundaries, round boundary garage and building setbacks, and water supply for 
firefighting. 

46
  Stage 1 Residential Closing Submissions for Council, paragraph 6.9; Transcript, 9 September, page 357. 
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a permitted activity in the RLL, RH and RSS zones.  As set out 

above at paragraph 2.2 the Council has gone some way to 

address the activity status of the retirement villages. 

 

6.3 Mr Craig's evidence explains the impact development has on the 

landscape.  The elevation of the Port Hills means that they are 

prominent from the Christchurch flat land and as such it is 

important that development is considered and planned from an 

amenity perspective.  Mr Craig 's evidence is that large buildings 

are not at all common on the Port Hills, and he cites the example 

of the Glenelg Health Camp.  He considers that building is well 

designed, however it is still "extremely prominent by virtue of its 

size, high elevation and location on a skyline ridge.  Further it is 

inconsistent with the size of other buildings – dwellings – in the 

area."47 

 

6.4 Mr Kyle acknowledged that, given the nature of the hill zones, if 

there was to be a permitted activity for retirement villages it would 

need to address visual concerns relating to the size and bulk of 

the building.  Mr Kyle then suggested that an appropriate 

approach would be to have a standard akin to that of permitted 

educational activities in the hills zone (ie any retirement village 

could only occupy a gross floor area of building of less than 

250m2).48  

 

6.5 At the Stage 1 Residential Hearing Mr Mitchell on behalf of Ryman 

Healthcare indicated that more 'intensive' sites for Ryman are in 

the range of 6,000 to 8,000m2.  He confirmed that on those sites 

Ryman's intention would be to have multi-level (about 5 or 6 

storeys) that would equate to 70-80 independent living 

apartments, 40-50 service care suits and about 50-60 care beds.49 

Although this evidence was submitted in the course of Stage 1 and 

therefore in relation to flat land, it is submitted that if this size of 

                                                                                                                                          
47 

 Mr Craig, evidence in chief, paragraph 9.41. 
48

  Transcript, 9 September, pages 360 and 361.  For example see Rural Hills Zone 14.11.2.1 P18, and 
Residential Large Lot 14.12.2.1 P19.  Note that in those zones a number of other permitted activities are 
also limited to a 250m

2
 floor area (for example, Health Care Facilities, Pre-School Facilities, Veterinary 

Care Facilities, Places of Assembly).  In the Residential Small Settlement Zone maximum floor area is 
even less for some of these activities s- being 200m2. 

49
  Stage 1 Residential Transcript, 20 April 2015, page 1179. 
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development is considered to be in the nature of 'intensive' (in 

comparison to their alternative types of developments such as the 

6ha blocks that Mr Mitchell also discussed50), then a maximum 

floor space of 250m2 is unlikely to provide for the type of 

development that Ryman would typically carry out.   

 

6.6 On that basis, it is submitted that a permitted activity rule as 

suggested by Mr Kyle will be redundant and Council remains of 

the view that retirement villages should be restricted discretionary 

activity status.  

 

 

DATED 14 September 2015 
  

 
__________________________________ 

S J Scott / A O J Sinclair 
Counsel for Christchurch City Council 

                                                                                                                                          
50 

 Stage 1 Residential Transcript, 20 April 2015, page 1179. 


