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1. INTRODUCTION 

 

1.1 The Stage 2 Proposal for Transport (the Proposal) provides 

provisions for activities that occur within the transport corridors 

(including road and rail corridors).  These corridors have been notified 

with a 'Transport Zone' and associated rules/standards/matters of 

discretion in Stage 2. The Proposal as notified attracted limited 

submissions, and following informal and formal mediation and 

evidence exchange, the majority of matters have been resolved.   

 

1.2 Evidence has been filed on the discrete matters of disagreement 

remaining between the Council and KiwiRail Limited (KiwiRail), 

which can be summarised as: 

 

(a) what adjoining zone rules should apply in the Transport 

Zone, more particularly: 

(i) whether only the industrial general, rural urban 

fringe and residential suburban zone rules should 

be applicable (Council's position) when the 

adjoining zones to the Transport Zone are any 

industrial, rural or residential zoning (respectively), 

or whether all types of adjoining industrial, rural, 

residential, commercial, open space and specific 

purpose zone rules should be provided for in the 

Transport Zone (KiwiRail's position);
1
 

(ii) whether the height limits, maximum area of 

buildings, setbacks and recession planes that apply 

to any new transport infrastructure and additions to 

existing transport infrastructure in the Transport 

Zone should apply to those activities permitted by 

(i) above (Council's position is that they should 

apply); 

(b) whether non-transport uses within the designated rail 

corridor should be required to be "relocatable" activities; and 

                                                                                                                                                
1
  KiwiRail's position includes P21, referred to as a "catch-all" rule in the evidence, which is what would 

allow open space and specific purpose zone activities to be provided for in the Transport Zone.  The 
KiwiRail position includes specific rules for industrial, rural, residential and commercial adjoining zones. 
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(c) setbacks, more specifically Council's position is that 1.5m for 

the Transport Zone is appropriate, whereas KiwiRail seek 

4m for non-designated land and 0m for designated land.  

 

1.3 The NZ Transport Agency on behalf of the Crown has an interest in 

these issues and Ms McLeod has provided rebuttal evidence for the 

Agency.  It is understood that the Crown and Council are in 

agreement, except for whether residential suburban rules (for 

relocateable and non-sensitive activities) should also be applicable in 

adjoining Transport Zone.   

 

1.4 Mr McKee (#2547) also has an interest and although he has not filed 

any evidence, his counsel Mr Pedley has filed a memorandum of 

counsel confirming that Mr McKee is in full agreement with the 

contents and position taken by Mr Falconer in his rebuttal evidence 

(for the Council).   

 

1.5 Ms Ross (#1052) seeks to have "community markets" removed from 

the list of permitted activities in Rule 7.2.2.1 P15.  This relates to the 

Lyttelton Farmers Market.   

 

1.6 Ms Ross (#1052) has filed a submission raising a number of concerns 

with the Lyttelton Farmers Market and seeks to have "community 

markets" removed from the list of permitted activities in Rule 7.2.2.1 

P15.  The submission is supported by her submitter statement.  There 

were also a number of submissions received in support of the 

Lyttelton Farmers Market.  Some of these submissions were originally 

received as Stage 1 submissions but were deferred to this Stage 2 

hearing at the direction of the Hearings Panel.
2
  As explained in Mr 

Falconer's evidence in chief, there are a number of processes and 

approvals outside the District Plan that the Lyttelton Market must 

comply with.
3
  Additional regulatory processes as part of the pRDP 

provisions is submitted to be unnecessary as it would be contrary to 

Objective 3.3.2(a)(i) of the Strategic Directions Chapter in that it 

would add additional regulatory control which may increase costs and 

resource consent requirements for community markets.   

                                                                                                                                                
2
  Updated Statement of Issues, dated 11 August 2015, Issue 2. 

3
  Mr David Falconer, evidence in chief, paragraph 7.2 
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1.7 The scope of Orion's further submission on the Transport Proposal 

was also identified as a matter for legal submissions and is 

addressed separately below.   This relates to Rule 7.2.2.4 NC2. 

 

2. BACKGROUND 

 

2.1 By way of context, in the operative City Plan the transport corridors 

were primarily zoned Special Purpose (Road), Special Purpose (Rail) 

and Special Purpose (Pedestrian Precinct) zones.  When the Stage 1 

proposals were notified through the Order in Council review process, 

the zoning of roads (as shown on the planning maps) assumed the 

adjacent zoning (e.g. the neighbouring residential, commercial, or 

industrial zoning).  However, in Stage 2 the Council has sought to 

consolidate the zones from the operative City Plan, and notify road 

and rail corridors, on all planning maps, with a 'Transport Zone'.  The 

Council sought,
4
 and was granted,

5
 a direction from the Hearings 

Panel that all legal roads on the Stage 1 planning maps be excluded 

from the Panel's Stage 1 decisions and instead be decided on 

following this Stage 2 Transport hearing. 

 

2.2 The full scope of the Stage 2 Transport Proposal is set out in 

paragraph 2.1 of the Council's pre-hearing meeting memorandum.
6
  

In addition, at paragraph 2.3, the pre-hearing memorandum sets out 

the Stage 2 submissions the Council considers to be out of scope for 

this hearing (i.e., they were on Stage 1 provisions that are now 

subject to a decision of the Hearings Panel or address a matter that is 

not within the scope of a district plan).  Council officers have spoken 

with these submitters directly, who accepted the Council's view and 

have not challenged it.
7
  

                                                                                                                                                
4
  Christchurch City Council's application to set aside land from Stage 1 proposals, dated 17 June 2015. 

5
  Granted on 26 June 2015. 

6
  Dated 3 August 2015. 

7
  We note that Mr Ireland (#2584) has provided a Stage 2 submission and a supporting submitter statement 

dated 26 September 2015.  The Panel have acknowledged that the matters raised in Mr Ireland's 
submission appear to be Stage 1 matters, and have resolved to consider Mr Ireland's submitter statement 
in this Stage 2 Transport Hearing. 
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3. HIGHER ORDER DOCUMENTS 

 

3.1 The higher order documents that are relevant to the Transport 

Proposal are set out in the Council's Stage 1 opening legal 

submissions.
8
  The Council adopts those submissions for the 

purposes of this hearing.  The relevant higher order documents 

covered in the Stage 1 opening submissions are: 

 

(a) Strategic Directions Chapter of the Replacement District 

Plan; 

(b) Canterbury Regional Policy Statement (CRPS); 

(c) Central City Recovery Plan – An Accessible City; and 

(d) Statement of Expectations. 

 

3.2 Proposals 15 and 16 of the pRDP are also of relevance to the 

position being advanced by KiwiRail.  These Proposals manage 

commercial activity through a strategic approach that, in general 

terms, separates commercial and industrial activity and manages 

commercial activity through a 'centres-based' approach.  That 

approach has been informed by the Greater Christchurch Land Use 

Recovery Plan (LURP) and associated amendments to the CRPS in 

2013.
9
  I refer to and adopt the legal submissions presented at the 

Stage 1 Commercial and Industrial hearing, about the centres-based 

approach and the higher order CRPS direction to focus commercial 

activity within the network of centres.
10

 

 

3.3 The Council's position in this hearing has also taken into account the 

Hearing Panel's decisions on Stage 1 Transport (which of course 

include settled objectives and policies) and Stage 1 Designations (as 

KiwiRail hold a designation for "Railway Purposes").   

 

                                                                                                                                                
8
  Dated 29 June 2015 – see in particular section 2. 

9
  The overall strategy for managing commercial and industrial activity is summarised in Mr Andrew 

Macleod's evidence in chief, paragraph 5.1.   
10

  Opening Legal Submissions for Christchurch City Council on the Commercial and Industrial (Part) 

Proposals dated 8 May 2015, in particular paragraphs 1.2, 2.1 – 2.6 and 4.1-4.15.  
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4. OUTSTANDING MATTER 1 – ADJOINING ZONE RULES 

 

4.1 Under the Revised Proposal (which was further amended through 

Council's rebuttal evidence) the following adjoining zone rules, 

including their relevant activity status and standards/matters of 

discretion, now apply in the Transport Zone (the extent to which they 

apply is defined by the 'centre line' approach
11

): 

 

(a) where the adjoining land is industrial, activities/rules in the 

Industrial General Zone (except sensitive activities)
12

 are 

applicable;  

(b) where the adjoining land is rural, activities/rules in the Rural 

Urban Fringe Zone (except sensitive activities) are 

applicable; and 

(c) where the adjoining land is residential, activities/rules in the 

Residential Suburban Zone (except sensitive activities) are 

applicable. 

 

Adjoining residential zones 

 

4.2 Initially, the Revised Proposal as filed on 1 September 2015 did not 

include allowance for activities provided for in residential zones in the 

Transport Zone (where the adjoining land is residential).  However, in 

response to the evidence of Ms Hewett for KiwiRail, Mr Falconer 

recommended a further amendment to the Revised Proposal to allow 

for residential suburban activities (except sensitive activities) to occur 

in the Transport Zone where it adjoins residential zoned land – 

through rules P19 and C2.  Mr Falconer's previous concern with this 

                                                                                                                                                
11

  Except in the case of 99 Ensors Road, where a separate note is provided in the Revised Proposal, in 

response to the submission of Mr McKee, due to the irregular shape of the site. 
12

  At the close of the Stage 1 Introduction and Definitions Hearing, the definition of sensitive activities was: 

 Sensitive activities means: 
(a) residential activities 
(b) education activities 
(c) guest accommodation; 
(d) health care facilities; 
(e) custodial and/or supervised living accommodation where the residents are detained on the 

site; 
But excludes in relation to airport noise: 

(a) any residential activities in conjunction with rural activities that comply with the rules in the 
relevant district plans as at 23 August 2008; 

(b) flight training or other trade and industry training facilities located on land zoned or legally 
used for commercial or industrial activities, including the Specific Purpose (Airport) Zone; 

(c) guest accommodation, which is designed, constructed and operated to a standard to 
mitigate the effects of aircraft noise on occupants; and 

(d) health care facilities with no accommodation for overnight care. 
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inclusion was that there could be reverse sensitivity effects, which he 

considered would be contrary to Strategic Directions Objective 

3.3.12(b).
13

  However, this concern was alleviated given that Ms 

Hewett's evidence accepted an exclusion for sensitive activities,
14

 

when addressing the relief seeking that residential activities could 

occur in the Transport Zone. 

 

4.3 Ms McLeod for the NZ Transport Agency supports the Revised 

Proposal as at 1 September 2015 (i.e. prior to the inclusion of 

residential suburban zone activities).
15

  The Council has taken into 

account Ms McLeod's rebuttal evidence and maintains that Mr 

Falconer's recommendation through rebuttal evidence to include 

provisions for residential suburban activities (excluding sensitive 

activities) in the Transport Zone, is an appropriate approach.  The 

approach (which does not allow for activities/standards to occur at the 

density provided for in the Residential Medium Density or Residential 

Suburban Density Transition zones and of course excludes sensitive 

activities) strikes a balance between allowing KiwiRail (and other 

owners of Transport zoned land) to use their land (rather than 

keeping the Transport Zone entirely 'locked up') while ensuring that 

the strategic infrastructure is protected for future use.   

 

4.4 However, that inclusion again is based on two key conditions: 

 

(a) that all physical buildings and structures are relocateable;
16

 

and  

(b) that sensitive activities are excluded.   

 

4.5 In effect, this means that the following (relocatable) types of activities 

would be able to be carried out:  

 

(a) Veterinary Care Facility; 

(b) Temporary Military or Emergency Service Training Activities; 

                                                                                                                                                
13

  Mr Falconer, evidence in chief, paragraph 6.13. 
14

  Note, Ms Hewett has used the defined term sensitive activities in the body of her evidence (i.e., para 

20(a) but has used the term noise sensitive activities in the proposed rules attached to her evidence.  The 
defined term needs to be used in the rules. 

15
  Ms McLeod, rebuttal evidence, paragraph 7. 

16
  "Relocatable building" means a building easily capable of and intended for relocation, either in part of 

whole, to another site. 
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(c) Market Gardens, Community gardens and garden 

allotments; 

(d) Storage of heavy vehicles; 

(e) Places of Assembly; 

(f) Community corrections facilities; 

(g) Community welfare facilities; 

(h) Emergency Services Facilities; and 

(i) Spiritual Facilities.  

 

Adjoining commercial zones 

 

4.6 The Council and Crown are aligned on this issue – adjoining 

commercial zone rules should not be provided in the Transport Zone.  

KiwiRail seeks inclusion of all commercial zone activities within the 

Transport Zone – without any requirement that the activities be 

temporary/relocatable.  Mr Falconer has identified the (potential) 

cumulative effect of this change in his evidence, being the addition of 

5.4ha of commercial land to the current pRDP pool.
17

   

 

4.7 In summary, it is submitted that the relief sought by KiwiRail, has the 

potential to undermine the centres based approach for commercial 

development.  KiwiRail has not provided any evidence that it has 

considered the effects of this amount of land (including cumulative 

effect) being 'opened up' for commercial purposes.  It also has not 

considered the relief sought against the Chapter 15 objectives and 

policies, nor against the CRPS which must, of course, be given effect 

to.   Areas of land of this size were subject to substantial scrutiny 

through the Commercial/Industrial hearing, where rezonings were 

sought to one of the commercial zones. To support those rezonings, 

economic evidence was provided – there is none before this Panel to 

support KiwiRail's relief.    

 

4.8 The Council does not hold the same concern in relation to the 

industrial general activities, as the nature of industrial land is different.  

Under the pRDP commercial activity is directed to the City Centre, 

Key Activity Centres and neighbourhood centres.  On the other hand,  

                                                                                                                                                
17

  Mr Falconer, rebuttal evidence, paragraph 5.10. 
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industrial activities occur in areas specific for industrial activities (for 

example, specified greenfield priority areas and brownfield areas).
18

  

 

 Adjoining open space and specific purpose zones 

 

4.9 In addition KiwiRail have sought a general 'catch all' rule to allow for 

all (non sensitive) permitted activities in adjoining zones to apply in 

the Transport Zone.  Mr Falconer has identified in his rebuttal 

evidence, that in addition to the industrial, residential, rural and 

commercial zones, the only other zones adjoining the Transport Zone 

that could be triggered by this proposed 'catch all' rule are Open 

Space and Specific Purpose zones.   

 

4.10 Mr Falconer does not consider it necessary to recognise these zones.  

This is because either the activities within them are already permitted 

in the Transport Zone through other permitted activities, or they are 

largely sensitive activities - and the Council, KiwiRail, the Crown and 

McKee are in agreement that sensitive activities should not be 

provided for in the Transport Zone – or there is unlikely to be enough 

space for them to locate in the rail corridor.
19

  Therefore it is 

submitted that this element of KiwiRail's relief is unnecessary and 

results in unnecessary duplication within the RDP. 

 

5. OUTSTANDING MATTER 2 – RELOCATABLE ACTIVITIES 

 

5.1 Outstanding matter 2, flowing from matter 1 above, is whether a 

standard should be included in the plan requiring that any buildings 

and structures within an area that is designated for transport 

purposes (which includes railway purposes) shall be a relocateable 

building or structure.   

 

5.2 It is the Council's position that all activities taking place on designated 

land in the Transport Zone, as a result of adopting the adjoining 

zoning, should be relocatable (i.e. the building/structure should be 

easily capable of and intended for relocation).  This is fundamental to 

Mr Falconer's recommendation to allow Industrial General, Rural 

                                                                                                                                                
18

  Mr Stevenson, Stage 1 Commercial and Industrial evidence I chief, paragraph 4.8. 
19

  Mr Falconer, rebuttal evidence, paragraph 5.12. 
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Urban Fringe and Residential Suburban activities to occur in the 

Transport Zone, where there is an adjoining industrial, rural or 

residential zone).
20

  KiwiRail seeks to have this standard removed 

from the relevant rules, which would enable permanent non-transport 

related activities to establish in designated rail corridors.  The Crown 

supports the Council's position.
21

 

 

5.3 The Transport Zone provides for the transportation needs of 

Christchurch by ensuring adequate land is available for transport.  Mr 

Falconer's evidence is that the future use of the rail corridor is not yet 

certain.
22

  In the future that land may be required for the likes of rail 

stations or maintenance facilities.  The Council and Environment 

Canterbury need to carry out further investigations to identify what 

land would fall into this 'future use' category. 

 

5.4 The risk with permanent non-transport activities locating in the 

Transport Zone is that in the future, if that land is required for 

transport needs, it will not be possible to use it due to the permanent 

activities occurring on it – or the cost to remove will be much more 

substantial.  Given that the rail network falls within the definition of 

strategic infrastructure in the RDP, the Council is required to protect 

the rail network by avoiding "adverse effects from incompatible 

activities" as per Strategic Direction 3.3.12 of the RDP. 

 

5.5 It is my submission that allowing permanent non-transport activities to 

establish on land within the Transport Zone that is designated (i.e., for 

railway purposes) would be contrary to Strategic Direction 3.3.12.   In 

addition, in preparing the pRDP the Council is required to give effect 

to the CRPS.  In particular, Policy 5.3.7(2) is relevant as it requires 

that "in relation to the strategic land transport network [which includes 

rail] and arterial roads, to avoid development which forecloses the 

opportunity for the development of this network and these roads to 

meet future strategic transport requirements."  It is submitted that in 

order to give effect to this Policy, only relocatable activities would be 

appropriate on designated land within the Transport Zone. 

                                                                                                                                                
20

  The second qualification is that all sensitive activities are excluded from the relevant rules. 
21

  Ms McLeod, evidence in chief 16 September 2015, paragraph 31 (b); rebuttal evidence 21 September 

2015, paragraph 13. 
22

  Mr Falconer, evidence in chief, paragraphs 6.3 and 6.4. 
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5.6 It is submitted that the Council's approach of allowing relocatable 

activities strikes an appropriate balance.  That is, it recognises that it 

is not an ideal approach to keep the Transport Zone land entirely 

'locked up' and that some flexibility as to the use of the land is 

appropriate while ensuring that the strategic infrastructure is 

protected for future use.  

 

6. OUTSTANDING MATTER 3: BUILDING SETBACKS FROM THE RAILWAY 

CORRIDOR 

 

6.1 This matter again relates to the proposed rules providing for activities 

in the adjoining zones.  The positions of the Council and KiwiRail are 

summarised below (and it is understood the Crown's position aligns 

with the Council's): 

 

  KiwiRail Council 

Building 
setback to 
railway 
corridor 

Designated land 0m
23

 1.5m
24

 

Non-designated 
land 
 

4m
25

 

 

6.2 KiwiRail in its Stage 2 submission did not seek an exception to the 

setback for designated land, and it follows that KiwiRail's scope 

regarding setbacks is limited to the submission points that address 

setbacks for the various zones neighbouring the rail corridor – in 

other words the 4m setback that is sought in each of those adjoining 

zones.   

 

6.3 In terms of the 0m setback sought for designated land, the Council's 

position is that this is inappropriate.  A setback is required for health 

and safety reasons, to allow sufficient space for maintenance, service 

and upgrade of buildings/structures that are adjacent to the rail 

                                                                                                                                                
23

  This exception is not provided for in the revised provisions attached to Ms Hewett's evidence in chief.  

Rather the 4m setback would apply under Ms Hewett's revised proposal.  However it is mentioned in 
Section 6 of her evidence where Ms Hewett acknowledges that no exception from the general 4m 
setback sought elsewhere, was sought in KiwiRail's submission for designated land. 

24
  Note in Activity Specific Standards P17-P19 (7.2.1.1) in Council's revised proposal. 

25
  Activity Specific Standards P17- P21 (7.2.1.1) in the revised proposal attached to Deborah Hewett's 

evidence in chief. 
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corridor, and to manage potential adverse effects arising from 

development adjoining the rail corridor.  This has been the position 

taken by KiwiRail throughout other hearings.  As specifically identified 

by KiwiRail, a setback allows for space for scaffolding to be erected 

so that buildings can be maintained, without the scaffolding 

encroaching on the rail corridor.
26

  As mentioned KiwiRail has 

pursued a 4m setback for all other zone types in the pRDP.   

 

6.4 The Council considers that a smaller setback of 1.5m for non-

transport activities in the Transport Zone will be a sufficient setback 

for safety purposes.  In the Revised Proposal this 1.5m setback 

applies to all land in the Transport Zone, regardless of whether it is 

designated or non-designated, as the Council considers the safety 

risk is the same no matter who the land owner is.   

 

6.5 It is submitted that KiwiRail's position creates a possible scenario 

where KiwiRail may build a permanent building right up to the rail 

corridor boundary (because as requiring authority they can "manage" 

any adverse effects and any health and safety risks).  If it then turns 

out that the land is not required and KiwiRail choose to on-sell, this is 

likely to result in an undesirable situation where a permanent building 

(now not owned by KiwiRail) is built right up to the rail corridor, and 

the private landowner is unable to maintain their building because of 

the health and safety risks identified by KiwiRail in their evidence.   

Further, not all designated railway purposes land, is owned by 

KiwiRail. 

 

6.6 Mr McKee (#2547) has recorded his agreement with the Council's  

1.5m setback, for both designated and non-designated land.
27

  Mr 

McKee is also an example of a landowner who has purchased land 

that was initially part of the designation, which was uplifted when the 

land was no longer required for the designated purpose.    

 

6.7 KiwiRail considers that a setback is not required on the designated 

land as it is not "considered to be necessary given the effects of 

activities within the rail corridor on the safe and efficient operation of 

                                                                                                                                                
26

  Ms Hewett, Stage 1 Commercial and Industrial evidence in chief dated 24 April 2015, paragraph 3.19. 
27

  Memorandum on behalf of Mr McKee, dated 22 September 2015. 
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the rail network can be appropriately managed by KiwiRail as the 

owner and operator of the network."
28

  It is submitted that this 

justification does not account for the need for planning provisions to 

stand alone, nor does it recognise that a designation should sit on top 

of the planning provisions rather than being a causative matter that 

informs what is in the planning provisions.  Ms McLeod for the Crown 

helpfully summarises her view, which the Council agrees with, that 

"the provisions of the Transport Zone should stand alone, irrespective 

of the presence of designations".
29

 

 

7. ORION'S SUBMISSION 

 

7.1 Transpower New Zealand Limited (Transpower) sought that rules be 

included in the Transport Proposal requiring setbacks from the 

National Grid in the Transport Zone.
30

  In its further submission, Orion 

New Zealand Limited (Orion) supports Transpower on this point yet 

uses the further submission to seek to extend the proposed rules to 

Orion's electricity network (compared to National's National Grid).
31

  

Orion did not submit on the Transport Proposal in its primary Stage 2 

submission.
32

  

 

7.2 A similar issue arose in the Temporary Activities Priority Matter 2 

Proposal (Decision 2) and the Temporary Activities 6A, 6B and 6C 

Proposals (Decision 9).  On both Proposals, Orion did not make a 

primary Stage 1 submission on the relevant rules, but through a 

further submission to Transpower's primary submission, Orion sought 

the inclusion of its transmission line assets within the rule framework 

for corridor protection measures.
33

   The Panel in Decision 2 agreed 

with the Council's legal submission that "Orion's further submission is 

outside of scope, as its primary submission did not support or 

                                                                                                                                                
28

  Ms Hewett, evidence in chief, paragraph 6.1. 
29

  Ms McLeod, rebuttal evidence 21 September 2015, paragraph 18. 
30

  Transpower #2218.21 and #2218.22. 
31

  Orion FS#2797.30 and FS#2797.31. 
32

  Orion #2340. 
33

  Orion's Stage 1 further submission #1339; and submission #1604 on Temporary Activities 6A, 6B, 6C. 
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oppose"
34

 the relevant rules. The Panel maintained that position in 

Decision 9 for Temporary Activities 6A, 6B and 6C.
35

 

 

7.3 The Council submits that as Orion did not make a submission on the 

Transport Proposal in Stage 2, its further submission as it relates to 

the Stage 2 Transport Proposal (and attempts to extend Transpower's 

primary submission on the National Grid to Orion's transmission lines) 

is invalid.  

 

7.4 The Council abides by the Panel's decision in the current hearing as 

to whether Orion's further submission is valid, and the merits of 

including the setback rules to transmission lines.   I do note however, 

that if the setback rule is not included in the Transport Proposal but is 

in other topic-specific chapters, there will be an inconsistency as to 

setbacks to Orion's network (whereas Transpower's will apply to all 

zones including Transport).  There is no policy rationale for this 

outcome.  It is assumed that in terms of the merits, Orion are relying 

on the affidavit filed by Mr Shane Watson on 28 April 2015 in the 

Stage 1 Residential Hearing.   

 

8. NUMBERING OF THE STAGE 1 SUBMISSION 

 

8.1 The Stage 1 Transport Decision has been released and the appeal 

period has expired (except for the two "corrections" to the decision, 

which are still subject to the appeal period).  The Council is aware 

that in order to combine the Stage 1 and Stage 2 proposal, re-

numbering may be necessary of the Stage 1 or 2 provisions, or both.  

This will not be known until the Hearings Panel Stage 2 decision for 

the Transport Proposal is released.   

 

8.2 If amendments are then required to the Stage 1 decision, it is 

submitted that there are two options: 

 

(a) the Hearings panel uses its power under clause 13(6), when 

it makes its Stage 2 decision; or 

                                                                                                                                                
34

  Independent Hearings Panel Decision 2 - Temporary Activities Related to Earthquake Recovery (and 

Relevant Definitions) 26 February 2015 at [41]. 
35

  Independent Hearings Panel Decision 9 – Temporary Activities 6A, 6B & 6C 3 September 2015 at [30]. 
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(b) the Council uses its power under Clause 20A of Schedule 1 

of the Resource Management Act. 

 

8.3 With regards to option (a) Clauses 13 states: 

  
…. 

(5)        While the hearings panel is considering a proposal, it 
may reconsider any decision it has already made on another 
proposal if it considers it is necessary or desirable to do so 
to ensure that the replacement district plan is coherent and 
consistent. 

(6)       If the hearings panel considers, after reconsidering a 
decision under subclause (5), that an earlier proposal or a 
part of the replacement district plan requires change, the 
panel may direct the council— 

(a)       to make changes of no more than minor 
effect; or 

(b)       to prepare and notify a new proposal, and invite 
submissions on the new proposal in accordance 
with Schedule 1. 

 

8.4 It is considered that re-numbering provisions would be a change that 

is of no more than minor effect as it would not affect any persons 

rights and would be a change that is neutral.
36

  However, subclause 

(5) is important as the direction to the Council to make a change of no 

more than minor effect must be made by the Panel when it is still 

considering the proposal.  It is not clear from the Order in Council 

what is meant by this phrase, or when this 'consideration' period 

expires, but it is submitted that this clause means that the Panel 

would need to, at least, include the direction to the Council to ensure 

the numbering between the two decisions aligns, in its Stage 2 

decision.  This is a wider issue that needs to be considered because 

of the staged approach to the plan review. 

 

                                                                                                                                                
36

  Of an Application by Christchurch City Council (1996) 2 ELRNZ 431 remains a leading authority on what 

is considered to be of "minor effect".  This decision and its application is discussed in Decision 9 of the 
Independent Hearings Panel at [21] to [27]. 
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9. WITNESSES 

 

9.1 The Council will be calling the evidence of Mr David Falconer, 

resource management planning. 

 

 
DATED 28 September 2015 
 
  

 
 

__________________________________ 
S J Scott / A O J Sinclair 

Counsel for Christchurch City Council 
 
 


