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MAY IT PLEASE THE PANEL: 

1. This memorandum is filed on behalf of The Isaac Conservation and Wildlife 

Trust (Trust).  It responds to the Panel's request for submissions on whether it 

has jurisdiction to revisit Decision 57 with regard to rule 6.7.4.3.1.P3 (Rule).  

2. The Trust has previously made a request for certain changes to the permitted 

activity rule1.  The revised version of Chapter 6 has satisfied that request by, in 

effect, subsuming it.  The Trust does not – and did not by the time of closing 

legal submissions – wholly support the amendments requested by 

Christchurch International Airport Limited (CIAL) in its memorandum dated 25 

November 2016. 

3. The Trust sees no basis on which the Panel may revisit its decision on change 

the rule.  Having made its decision, the Panel is now functus officio and it 

retains no power to make substantive changes to the decision. 

4. The doctrine of functus officio provides that once a decision is made, the duty 

of the decision maker has been discharged and the jurisdiction to vary the 

decision is lost.2  The effect of the doctrine is that once a decision is delivered, 

the decision maker cannot amend, add to or detract from the decision.3  There 

are recognised exceptions to the rule to enable the correction of an accidental 

slip or error resulting in the judgment not correctly stating what the Court 

actually decided and intended4 or a Court may add to or clarify the reasons for 

its decision as opposed to the decision itself"5. 

5. Departures from the general rule can also be authorised by statute.  In this 

case, the Order in Council authorises reconsideration of a decision and 

changes being made in certain circumstances. 

The Panel's power to make minor corrections 

6. Clause 16 of Schedule 3 to the OIC provides the Panel with the jurisdiction to 

make minor corrections.  It is similar to, but not exactly like, sections 133A and 

292 and Clauses 16 and 20A of Schedule 1 of the Resource Management Act 

1991.     

                                                
1
 Closing Legal Submissions for the Trust on Chapter 6 (7 July 2016) at [16] to [28] and attached changes requested 

to Rule 6.7.2.2.3.1 P4 
2
 R v Nakhla (No 2) 1 NZLR 453 at [457].  

3
 Trotter v Telecom Corporation of NZ Ltd [1993] 2 ERNZ 935 at p941: Judge Goddard refers to section 108 of the 

Employment Contracts Act 1991 as an exception to the doctrine of functus officio, allowing the alteration of an order 
for costs.  
4
 Trotter v Telecom Corporation of NZ Ltd [1993] 2 ERNZ 935 at p941. 

5
 Trotter v Telecom Corporation of NZ Ltd [1993] 2 ERNZ 935 at p941. 
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7. Section 292 does not include the word minor.  Arguably, then, the other 

provisions are most similar to Clause 16 of Schedule 3.  Counsel has been 

unable to find a great deal of authority on these provisions and less still which 

expressly consider the nature of a minor mistake.   

8. Perhaps the most helpful discussion on the meaning of minor errors is found 

in Re an application by the Christchurch City Council.6  In that case the Court 

distinguished changes of minor effect from the correction of minor errors.  

Whilst a change of minor effect requires an amendment of neutral effect,7 the 

correction of an error may alter the expression of a judgment but not the 

content.8   

9. In Christchurch City Council, Clause 16 of Schedule 1 was likened to the ‘slip 

rule’9 in the District Court Rules 1992.10 The Environment Court expressed 

doubt as to whether the word minor makes any material difference to the 

approach to be taken between the two.  It determined a change would be 

within Clause 16 of Schedule 1 if the draftsperson seeks only to clarify what is 

clearly intended by the document and does not in any way make a change to it 

which alters its meaning.11 

10. It is submitted this approach accords with the general power to correct errors 

under section 13 of the Interpretation Act 1999.12  Under section 13, 

administrative decisions are able to be revised in limited circumstances.  The 

power cannot be exercised to implement a change of mind.13  In Goulding v 

Chief Executive Ministry of Fisheries, McGrath J held that section 13 of the 

Interpretation Act does not provide a power to reverse a previous decision.14  

Judge Goddard noted in Oats v Hovenden that the slip rule does not allow a 

                                                
6
 Re an application by the Christchurch City Council (1996) 2 ELRNZ 431 (CCC case) 

7
 CCC case at p10 

8
 CCC case at p11 

9
 Rule 12 of the District Court Rules 1992: 

(1) If any judgment or order contains a clerical mistake or an error arising from any accidental slip or omission, 
whether the mistake, error, slip, or omission was made by an officer of the Court or not, or if any judgment 
or order is so drawn up as not to express what was actually decided and intended, the judgment or order 
may be corrected by the Court, or, where the judgment or order was made by a Registrar, then by the 
Registrar. 

(2) The correction may be made by the Court or the Registrar, as the case may be, of its or his or her own 
motion or on an interlocutory application made for that purpose. 

We note the equivalent current rule is rule 11.10 of the District Court Rules 2014.  
10

 CCC case at p11: 
It is analogous to the use of the slip rule in other Court proceedings.  Thus rule 12 of the District Courts 
Rules 1992 make provisions for correction of a judgment which contains a clerical mistake or error arising 
from an accidental slip or omission.  The fundamental principle applicable to the use of the slip rule is that 
it may only be used to correct a slip in the “expression” of a judgment not the “content”….In my view 
Clause 16 should be approached in a similar way with the added qualification that the clause allows only 
the correction of “minor” errors.  The use of the adjective minor may not add much to the exercise.  

11
 CCC case at p11 

12
 Section 13: 

The power to make an appointment or do any other act or thing may be exercised to correct an error or 
omission in a previous exercise of the power even though the power is not generally capable of being 
exercised more than once.

  

13
 Goulding v Chief Executive Ministry of Fisheries CA256/02 at [48], [50] and [51] 

14
 Goulding v Chief Executive Ministry of Fisheries at [47] 
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court to remedy an error in reasoning or oversight.  The correct remedy in 

such cases is appeal or review.15 

Whether CIAL's suggested changes amount to a minor correction 

11. The Trust submits that in this case, Clause 16 of Schedule 3 does not allow 

the Panel to change the Rule to reflect the amendments proposed by CIAL.  It 

is not clear the Panel intended anything different from that drafted.  To the 

contrary, there are numerous passages in the Decision supporting the 

outcome decided upon, including: 

[451] …However, that is not on the basis that we must favour 

imposition of rules that ensure applicants carry a burden of having 

to show that their activities will not aggravate bird strike risk.  Nor 

does the RMA compel us to apply a precautionary approach or 

precautionary principle. 

[466] We find most appropriate that the trigger for control of the 

creation of all types of water body should be 1000m2 in surface 

area, rather than 500m2. 

[468] However, on the evidence, we find that CIAL’s proposed 

permitted activity approach for water bodies and stormwater 

management systems (based on specified activity standards) more 

appropriate than the Council’s proposed restricted discretionary 

activity approach.  In particular we find CIAL's proposed activity 

standards suitably identify what the evidence shows as relevant, 

and with the advantage of greater certainty… 

12. In addition, the drafting of the Plan provisions supports a view the ultimate 

outcome was intended – if the permitted rule was erroneous in applying to 

water bodies over 1000m2 the reader would expect a Restricted Discretionary 

rule dealing with water bodies of that size.  Instead the Restricted 

Discretionary rule deals only with water bodies that cannot comply with the 

activity standards (of which, size is not mentioned).   

13. The Trust submits the above passages from the Decision and the drafting of 

the Plan provisions support an interpretation the outcome was intended and 

as decided. 

                                                
15

 Oats v Hovenden [1997] WEC24A/97 at p3. 
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14. Furthermore, CIAL's and the Council's divergent interpretations of the Panel's 

intentions count against the argument there is an obvious intention of the 

Panel which is not reflected in the Rule.  This is particularly telling because 

both parties in fact seek the same (or similar) outcome but did not understand 

the Decision in the same way. 

Dated:  7 December 2016 

 
______________________________ 
A C Limmer 

Counsel for The Isaac Conservation and Wildlife Trust 


