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MAY IT PLEASE THE HEARINGS PANEL: 

1 These submissions are presented on behalf of The Isaac Conservation and Wildlife 

Trust (Trust).  The Trust filed a submission and further submissions on the notified 

provisions of Chapter 18 (Open Space), Stage 2.   

2 The Trust’s submission on Chapter 18 is complementary to its submission on 

Chapter 17 (Rural).  Both demonstrate a desire to (amongst other matters): 

2.1 Obtain policy recognition for the nationally significant Conservation Activities 

that are undertaken by the Trust on its McLeans Island land holding; and 

2.2 Manage the surrounding environment to ensure continuation of those 

Activities. 

3 For Chapter 18, the concerns manifest in a request for controls on the types of 

activities that can establish in the adjoining Open Space zone.  Policy support for 

appropriate avoidance, remediation or mitigation of effects is also integral to the 

Trust’s submission1.   

4 In large part, the Trust is content with the Revised Proposal (17 February 2016 

version).  In particular, it is submitted the evidence for the Trust supports: 

4.1 The changes that have been made to Policy 5 – Environment Effects; 

4.2 The 500m setback for Major Sports Facilities from the Peacock Springs 

Conservation Area; 

4.3 The 1km setback for shooting ranges from the Peacock Springs Conservation 

Area. 

5 The Trust continues to pursue a 5 km setback for fireworks.  Summarily, this is based 

on: 

5.1 The very significant contribution activities within the Peacock Springs 

Conservation Area make to the conservation of New Zealand’s highly 

threatened bird species and biodiversity; 

                                                      
1
 Chapter 18 of the Replacement Plan, Redline Version (17 February 2016), Policy 5 – Environmental Effects 
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5.2 The evidence of Dr Trevathan that displays at less than 5km raise the realistic  

prospect of LMax noise levels beyond those Mr Camp and Dr Trevathan 

agree are appropriate.  Mr Camp agreed in questioning that fireworks outside 

the 2 km setback may still have adverse effects on the Trust’s activities2; and 

5.3 Dr Dowding’s evidence that the consequences of even a single startlement 

event can constitute a major setback to the breeding programme and, 

consequently, the recovery of highly threatened New Zealand bird species. 

6 As mentioned at the hearing on Wednesday, the Trust understands a further 

amendment to the definition of “Recreation Activity” is intended such that it also 

excludes Motorised Sports Facilities3. 

Peacock Springs Conservation Area 

7 The Chapter 17 evidence of Mr Rule, for the Trust, describes the activities 

undertaken within the Peacock Springs Conservation Area4.  He also describes how 

the activities within that Area go to the very core of the Trust’s objectives5.   In 

particular, it is where the valuable breeding of endangered endemic bird and reptile 

species occurs. 

8 In his Chapter 17 evidence Dr Dowding attests to the significance of the activities 

undertaken within this Area.  He ascribes both national and international significance 

to them6.  He explains the work undertaken by the Trust and the infrastructure it has 

put in place is crucial to preserving New Zealand’s biodiversity7 and beyond the 

resources of the Department of Conservation8. 

9 In the expert conferencing statement for this hearing, Mr Crossland agrees with Dr 

Dowding as to the significance of the Trust’s activities9. 

10 Dr Dowding explains10 the Trust’s facility: 

10.1 Is the only facility globally to breed the orange-fronted parakeet – a highly 

threatened native bird; 

                                                      
2
 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 319 at lines 8-9, and page 320 at lines 6 to 7  

3
 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 371 at lines 23 to 31.  It is respectfully 

submitted there is an error in the Transcript at line 24, whereby the word “motorbike” in Counsel’s question was in fact 
“motorised”. 
4
 Evidence of Bruce Rule on behalf of the Trust for Chapter 17 (29 October 2015) at paragraphs 26 to 30 

5
 Evidence of Bruce Rule on behalf of the Trust for Chapter 17 (29 October 2015) at paragraphs 17.3 and 27 

6
 Evidence of John Dowding on behalf of the Trust for Chapter 17 (29 October 2015) at paragraph 20 

7
 Evidence of John Dowding on behalf of the Trust for Chapter 17 (29 October 2015) at paragraph 15  

8
 Evidence of John Dowding on behalf of the Trust for Chapter 17 (29 October 2015) at paragraph 20 

9
 Expert Conferencing Statement, Chapter 18: Open Space, McLeans Island Zone, 26 November 2015, at paragraph 3.1 

10
 Evidence of John Dowding on behalf of the Trust for Chapter 17 (29 October 2015) at paragraphs 10 and 11 
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10.2 Is the only facility, outside the Department of Conservation’s (DOC) National 

Wildlife Centre, to breed the shore plover – a species with the highest threat 

ranking in NZ and of which there are only about 65 pairs remaining globally; 

10.3 Is the only facility, outside of DOC’s unit at Twizel, to breed black stilts for 

release.  Black stilts are one of the world’s most endangered birds, with a wild 

population of less than 100 individuals.  

11 Dr Dowding explains how vital the Trust’s work is in preventing extinction of the black 

stilt and shore plover species11. 

12 I submit the evidence supports a finding the Trust’s activities are relevant to the 

maintenance of biodiversity under section 31(1)(b)(iii) of the Resource Management 

Act 1991 (RMA).  I further submit it supports a finding Peacock Springs is a 

significant habitat of indigenous fauna under section 6(c).   

13 Section 6(c) does not include the qualifier “natural”.  I submit that whilst the word 

“habitat12” will often incorporate natural habitats, it is not necessarily exclusive to 

these.  Although not directly applicable on the facts, it is submitted some support for 

this proposition is found in the Environment Court dicta of Mighty River Power Ltd v 

Waikato Regional Council13 regarding “created” wetlands and section 6(c).  

14 In that case the Court received evidence section 6(c) makes no distinction in terms of 

“significance” between the habitats of created wetlands or wetlands of natural 

origin14.  The Court ultimately determined not to exclude certain wetland habitats 

from qualifying as significant under section 6(c) solely on the basis of their having 

been created or maintained by human activity15.  

15 Rather, and to prevent undue and unnecessary penalty on operations, the Court 

determined the policy should include an exemption for those wetlands involved in 

specific water use projects (eg hydro-electric power, water storage/supply, and waste 

treatment and renovation), whereby those wetlands would not be significant under 

                                                      
11

 Evidence of John Dowding on behalf of the Trust for Chapter 17 (29 October 2015) at paragraphs 15 and 16 
12

 ”the place or type of place where a plant or animal naturally or normally lives or grows” – 
 http://www.merriam-webster.com/dictionary/habitat  
“the natural home or environment of an animal, plant, or other organism” - 
http://www.oxforddictionaries.com/definition/english/habitat 
“the environment in which an animal or plant normally lives or grows” - 
http://www.collinsdictionary.com/dictionary/english/habitat 
13

 A146/2001, Environment Court, 14/12/2001 
14

 At [17] 
15

 At [99]-[100] 

http://www.merriam-webster.com/dictionary/habitat
http://www.oxforddictionaries.com/definition/english/habitat
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section 6(c) unless they met further significance criteria in an agreed external 

report16.  

16 It is submitted the Canterbury Regional Policy Statement supports a finding of 

significant habitat in relation to Peacock Springs.  Policy 9.3.1 advises the reader 

…habitats are considered to be significant if they meet one or more of the criteria in 

Appendix 3.  Appendix 3 contains the following, particularly relevant, criteria: 

4. …habitat of indigenous fauna that supports an indigenous species that 

is threatened,… 

10. …habitat of indigenous fauna that provides important habitat 

(including refuges from predation, or key habitat for feeding, breeding, or 

resting) for indigenous species, either seasonally or permanently. 

17 It is therefore submitted Peacock Springs can be a significant habitat, despite being 

created and maintained by human activity.   As such, the provisions of the 

Replacement Plan should recognise and provide for its protection. 

5 km setback 

18 It is against this backdrop the Trust continues to pursue a 5km – rather than a 2km – 

setback.   

19 Dr Trevathan holds the view fireworks within 5km may in fact cause noise levels to 

exceed that agreed to by Mr Camp and Dr Trevathan.  Mr Camp accepts some risk 

remains at 2km17, and that risk would be reduced by extending the setback to 5km18.  

On this basis, the Trust submits there would be a benefit associated with the setback 

– greater avoidance of the potential for an adverse effect. 

20 The Trust also submits there is no cost associated with the setback.  Ms Carter 

deposed it seems “onerous”.  But there is no evidence from the Council as to who will 

be disadvantaged by the rule or in what way.  There is no evidence of an economic 

detriment arising.  Ms Carter accepted an inability to discharge fireworks would not 

threaten the viability of a Major Sports Facility19.   

                                                      
16

 A146/2001, Environment Court, 14/12/2001 at [111] 
17

 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 319 at lines 4 to 9 
18

 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 320 at lines 1 to 6 
19

 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 372 at lines 38 to 42 
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21 In the absence of evidence on costs, and in the face of evidence on benefit, the Trust 

submits a rule that avoids adverse effects on the activities at Peacock Springs as far 

as possible is justified under section 32 of the Act alone.  The submission garners 

greater support when viewed in light of the duty under section 6(c) and the Council’s 

functions under section 31(1)(b)(iii). 

1 km setback for shooting ranges 

22 Two issues have been raised regarding this provision, which is supported by the 

Trust. 

What is a shooting range? 

23 The first issue relates to the reach of the provision.  Does it render, for example, bird 

management activities undertaken at Christchurch International Airport, 

discretionary?  I submit it does not.  The words “shooting range” would not capture all 

shooting activity.  On their plain and ordinary meaning, those words must only 

capture organised facilities for shooting practice20.   

24 It is therefore submitted the proposed rule does not require amendment to be fit for 

its intended purpose and will not prejudice the likes of the Airport Company.  

However, if the Panel disagrees it is submitted wording refinements could easily be 

made to ensure it is confined to areas dedicated to shooting practice, as opposed to 

shooting activities. 

Scope 

25 The second issue is one of scope, all experts being agreed the provision has 

considerable merit. 

26 With respect, it is submitted the scope issue arising is less about whether the Trust’s 

request (and this change) is “on” the Replacement Plan and more about whether this 

change responds to the Trust’s submission.  As such, I respectfully submit the Motor 

Machinist case is of less relevance than other case law such as General Distributors 

Limited v Waipa District Council21. 

                                                      
20

 “an area provided with targets for the controlled practice of shooting” - 
http://www.oxforddictionaries.com/definition/english/shooting-range 
”a place where people practise shooting” - http://www.collinsdictionary.com/dictionary/english/shooting-range  
“an enclosed firing range with targets for rifle or handgun practice” –  
http://www.webster-dictionary.org/definition/shooting%20range 
21

  (2008) 15 ELRNZ 59 (HC), Wylie J  

http://www.oxforddictionaries.com/definition/english/shooting-range
http://www.collinsdictionary.com/dictionary/english/shooting-range
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27 Central to your determination of the jurisdictional question is the wording of the 

Trust’s submission on Stage 2 of the Replacement Plan. 

28 The Trust’s submission requested many items of relief in respect of Stage 2.  Salient 

requests include: 

28.1 An overlay in the Rural Chapter identifying the Peacock Springs Conservation 

Area22; 

28.2 Policies in Chapter 17 and 18 seeking to avoid development that could 

adversely affect conservation activities, including captive endangered bird 

breeding, within the Overlay23; 

28.3 Clarifying motorised sport cannot establish without consent24; 

28.4 Deleting “Major Sports Facility” from the list of permitted activities or 

amending it to exclude certain activities due to the potential for disrupting 

breeding birds25; 

28.5 A request that26: 

Suggested relief to deal with the concerns in the Trust’s submission is set out 

in the tables attached to the Trust’s submissions.  However, there may be 

other methods or relief that are able to address the Trust’s concerns, and the 

suggested revisions do not limit the generality of the reasons for the Trust’s 

submission. 

28.6 A prayer for such other or further consequential relief…as may be necessary 

to give full effect to the relief sought in this submission27. 

29 The Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014 

(Order) prescribes the process for notification of proposals for incorporation in the 

Plan and the making of submissions on such proposals.  While that process is not 

strictly a Schedule 1 RMA process, it is submitted the Panel can usefully be guided 

by case law determined under Schedule 1 RMA when determining the scope of the 

Trust’s submission in this instance. 

                                                      
22

 ICWT Submission (#2146) on Stage 2, page 18 at submission point 57 
23

 ICWT Submission (#2146) on Stage 2, page 12 at submission point 20 and page 16 at submission point 39 
24

 ICWT Submission (#2146) on Stage 2, page 1 at submission  point 5, page 12 at submission point 32, page 17 at submission 
point 40 
25

 ICWT Submission (#2146) on Stage 2, page 17 at submission point 41 
26

 ICWT Submission (#2146) on Stage 2, paragraph 20 
27

 ICWT Submission (#2146) on Stage 2, paragraph 19(b) 
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30 It is submitted the essential test is whether all are sufficiently informed about what is 

proposed.28  To ascertain this, the Panel must be satisfied a Rule requiring consent 

for shooting ranges within 1km of Peacock Springs was reasonably and fairly raised 

in its submission29.  This is a question of degree30, and perhaps even of impression31, 

to be approached in a realistic and workable fashion32, and within the whole relief 

package of the submission.33  Recourse may be had to the entire submission34.  

31 The ‘acid test’ is whether any person would be prejudiced by the Panel upholding the 

Rule.  In my submission, it is appropriate for the Panel to approach this question with 

reference to the class of persons most likely to be affected by the Rule, namely 

those: 

31.1 In the Open Space zones; and 

31.2 Within 1km of the Peacock Springs.  

32 Ms Carter understands the landowner affected is the Regional Council35.  The 

Regional Council is, of course, an active submitter in the Replacement Plan process.  

It made a submission on Stage 2 of the Plan36, including on the Open Space zone.  It 

also had the opportunity to review and make further submissions on other 

submissions to Stage 2 of the Plan.  It exercised that right37.  Further, its submission 

is addressed directly in Ms Carter’s evidence – the same evidence that recommends 

the shooting range rule.  The Regional Council has a team devoted to planning 

processes such as these.  From that perspective, I submit the landowner most 

affected by the rule is very likely to have kept apprised of developments in Chapter 

18, including the Trust’s submission and Ms Carter’s evidence. 

33 It is appropriate, in my submission, for the Panel to take into account the nature of 

the planning process prescribed by the Order.  Unlike the usual Schedule 1 RMA 

plan process, there is no requirement for Council to prepare and notify a “summary of 

decisions requested by persons making submissions”38.  In the absence of such a 

                                                      
28

 General Distributors Limited v Waipa District Council (2008) 15 ELRNZ 59 (HC), Wylie J at [55] 
29

 At [60] 
30

 At [64] 
31

 At [64] 
32

 At [59] 
33

 At [60] 
34

 Implicit in the Court’s findings at [61]:  “The submission as a whole did not contain anything which approximates the wording 
or the approach contained in the proposed explanation”. 
35

 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 373 at lines 4 to 7   
36

 Submission number 2249 
37

 Further submission number FS-2796 
38

 Clause 7 of Schedule 1 of the Resource Management Act 1991  
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requirement,39 parties must read entire submissions to ascertain whether they are 

affected by the relief sought and should file further submissions.  

34 When read as a whole I submit the submission demonstrates: 

34.1 A pride in the highly important captive bird breeding activities undertaken by 
the Trust40; 

34.2 A concern to protect those activities from the effects of new activities41. 

35 This “impression” is coupled with the request to remove Major Sports Facilities from 

the permitted activity table.  The breadth of this request is to be understood by 

reference to the general tenor of the submission and the definition of Major Sports 

Facility.   

36 Given a shooting range would most certainly be either a Minor or Major Sports 

Facility, and given also the line between the two is unclear42, I submit a reader of the 

Trust’s submission would have interpreted it as potentially affecting such activities - 

in the same way the Major Sports Facility definition potentially affects its interests.  

Certainly, a reasonable submitter with a concern about the activity status of shooting 

ranges could not have been satisfied the Trust’s submission would not affect their 

interests43.   

37 Accordingly, it is submitted no prejudice arises from the Panel approving the rule 

regarding shooting ranges. 

38 It is therefore respectfully submitted the Panel has jurisdiction to confirm the rule. 

39 In the event the Panel disagrees, there is the option of recourse to the Panel’s 

powers under Clause 13(2)(b).  Under this Clause the Panel is not limited to making 

changes within the scope of the submissions made.  I submit this is consistent with 

the procedural differences applying to the Replacement Plan – namely, omission of 

the requirement for a Summary of Decisions Requested.  This power still needs to be 

exercised fairly and reasonably.  For the reasons discussed above, it is submitted the 

lack of prejudice to any persons ensures imposition of such a rule would be fair.   

                                                      
39

 Which, in Environmental Defence Society v Otorohanga District Council [2014] EnvC 070 at [11] the Environment Court held 
was an important part of the Schedule 1 planning process because it was from that summary a person who might lodge a 
further submission and take part in a hearing, can discover if there is a submission on the topic. 
40

 ICWT Submission (#2146) on Stage 2, for example paragraphs10 and 11 
41

 ICWT Submission (#2146) on Stage 2, page 1 at submission point 5; page 12 at submission points 20 and 32; page 16 at 
submission point 39; page 17 at submission points 40 and 41  
42

 Accepted by Ms Carter in questioning: Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 371 at 
lines 38 to 42   
43

 Transcript of Proceedings, Chapter 18: Open Space, 17 February 2016, page 371 at lines 44 to 46 and page 372 at line 2   
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40 Clause 13(4) only mandates a further notification process where the Panel wishes to 

make changes that are, in a material way, outside the scope of the proposal.  In the 

present situation it is submitted the changes sought are appropriate and neither 

change is materially outside the scope of Chapter 18 (this is not understood to be the 

basis of a jurisdictional challenge by Council in any event). 

Dated:  18 February 2016 

 

________________________ 

A C Limmer  

Counsel for The Isaac Conservation and Wildlife Trust 
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P M Lang, Victoria Legal Chambers, P O Box 19 539, Hamilton

[1] This is an appeal from a decision of the Environment Court in relation to a

proposed plan change – Plan Change 53 – to the Operative Waipa District Plan (“the

District Plan”).  It raises essentially two issues:

a) whether the Environment Court had jurisdiction to amend the District

Plan in a way which was not sought in the plan change as notified,

and which was not expressly sought by any submitter or further

submitter; and

b) whether the way in which the Environment Court approached the

prohibition contained in s 74(3) of the Resource Management Act

1991 (“the Act”) subverts unchallenged objectives and policies

contained in the District Plan.

Relevant factual background

[2] Plan Change 53 is a privately initiated plan change.  It was initiated by

Bilimag Holdings Limited (“Bilimag”).  It seeks to rezone an area of 6.08 ha situated

at 670 Cambridge Road, Te Awamutu from residential and rural zoning to general

zoning.  It also seeks a number of changes to existing objectives, policies and rules

contained in the District Plan.

[3] The overall purpose of the plan change is to provide for a large format retail

development (including a supermarket) on the subject site, which is situated

approximately 1.2 kms from the Te Awamutu town centre.

[4] Bilimag requested the Waipa District Council (“the Council”) to undertake

the change to its District Plan pursuant to cl 21(1) in the First Schedule to the Act.  It

lodged a draft plan change together with an evaluation made under s 32 of the Act.

[5] The Council did not adopt the plan change under cl 25(2)(a).  Rather it

accepted the request and proceeded to notify it under cl 25(2)(b) of the Act.



[6] Bilimag did not lodge a submission.  It was of course nevertheless entitled to

appear at the hearing before the Council – cl 29(3) of the First Schedule to the Act.

[7] Various submissions were lodged, including a submission by The National

Trading Company of New Zealand Limited (“NTC”).  NTC is a wholly-owned

subsidiary of Foodstuffs (Auckland) Limited (“Foodstuffs”).  Foodstuffs trades

under various banners including Pak’N Save, New World and Four Square.  It is the

proposed tenant of the supermarket space which would be enabled by the plan

change.  NTC, in its submission supported the change, claiming that it is consistent

with the purpose and principles of the Act, that it will benefit the economic and

social well-being of the Te Awamutu community and that any adverse effects are

mitigated through conditions and the proposed rules.  No changes to the wording of

the plan change were sought.

[8] A submission was also lodged by the appellant – General Distributors

Limited (“GDL”).  GDL is a subsidiary of Progressive Enterprises Limited

(“Progressive”).  Progressive also trades under various banners including

Countdown, Woolworths and Fresh Choice.  It owns and operates one of the two

existing supermarkets in Te Awamutu, which trades under the Woolworths banner.

The other supermarket trades under the Fresh Choice banner.  It is independently

operated but is supplied by Progressive.  GDL’s submissions asserted that the plan

change will not promote sustainable management, that it will not promote the centre

based planning framework contained in the District Plan and it will undermine the

District Plan’s integrity and coherence.

[9] Thus the scene was set for yet another supermarket tussle without which

planning and resource management law in this country would be so much the poorer.

[10] Round one was before the Council through its Regulatory Committee (“the

Committee”).  It held a hearing and issued its decision on 19 December 2006. The

Committee recorded in its decision that it heard a substantial amount of technical and

expert evidence, particularly in relation to economic effects on the Te Awamutu

town centre.  Substantial submissions were presented by both NTC and GDL.  In the

event the Committee was satisfied that the proposed plan change would promote the



sustainable management of natural and physical resources, and that it was in

accordance with the purpose of the Act.  It concluded that its effects would be minor,

and in particular that the recognition and protection of the town centre afforded by

the Plan would not be compromised by adoption of the plan change.  The Council

through the Committee resolved that the plan change should be approved, with some

relatively minor modifications.

[11] Round two was before the Environment Court.  Bilimag, NTC and GDL all

appealed.  There were two s 274 parties – Thornbury Properties Limited and Transit

New Zealand.  Bilimag sought minor changes to some aspects of the plan change

approved by the Council.  NTC also sought changes to the plan change.  GDL,

supported by Thornbury Properties Limited, sought that the Council’s decision be

overturned and that the proposed plan change be declined.

[12] In the event the appeals by Bilimag and NTC were settled by consent with

the Council, and on the first day of the hearing consent documentation was filed.  An

amended version of the plan change incorporating the amendments made by the

Council in its decision and further agreed changes was also filed.  GDL did not

consent and it submitted that the Environment Court had no jurisdiction to approve

some of the changes the other parties had agreed.

[13] GDL’s appeal proceeded to a hearing.  It was heard over a period of some 20

days, spread over five separate periods, commencing in November 2007 and

concluding in February 2008.  The Environment Court issued its decision on 8 June

2008.  Subject to one minor change, it approved the plan change in the form agreed

by Bilimag, NTC and the Council.  It considered that any effects on the Te Awamutu

town centre will be no more than minor.  It dismissed GDL’s appeal.

[14] GDL has appealed to this Court and round three has been heard by me.

GDL’s appeal raises five points of law – four of which are interrelated.  NTC and

Bilimag appear having given notice under s 301 of the Act.

[15] I will outline the relevant details of the District Plan and the proposed plan

change before turning to the points raised on appeal.



The District Plan

[16] The District Plan became operative on 1 December 1997.  It uses zoning to

identify areas within the district suitable for various groups of activities, and then

sets performance standards and assessment criteria to control and manage the

environmental effects of activities occurring within the zones.

[17] There are two substantial towns in the district – Cambridge and Te Awamutu.

As the Environment Court noted at [8] of the decision under appeal, for commercial

activities within these towns there are only two zones – namely the town centres

zone and the general zone.

[18] In Te Awamutu, the town centres zone comprises seven blocks of land in the

centre of the town.  It is largely surrounded by the general zone, although there are

isolated pockets of general zoning which are not immediately contiguous to the town

centre zone.  There are then industrial, residential and rural zones beyond the general

zone.

[19] The zone statement for the town centres zone records that the zone contains

concentrations of the most visitor and employee intensive activities such as retailing,

personal services and offices.  The broad strategy is to concentrate visitor-intensive

activities – particularly retailing – in the defined central area, and to discourage the

spread of visitor-intensive activities in the surrounding general and residential zones.

Performance standards for the zone recognise the need to maintain a high standard of

amenity for the large numbers of people working in and visiting the town centre.

[20] Relevant objectives and policies contained in the operative plan include the

following:

a) Objective C01

To sustainably manage the resources embodied in the central areas of

the main towns in the District so that they efficiently meet community

needs.



b) Objective C03

To ensure minimal adverse effects of commercial activities on other

activities, on people, and on the wider environment.

c) Objective C04

To manage the development and redevelopment of the town centres in

a way which enhances environmental quality and meets community

outcomes.

d) Policy C03

To require the containment of visitor-intensive activities (particularly

retailing) in defined ‘core’ areas (the Town Centres Zone) of

Te Awamutu and Cambridge.

e) Policy C04

To allow a wide range of activities which benefit from central

locations in the area around the retail ‘core’ (‘General Zone’) in Te

Awamutu and Cambridge and Kihikihi town centre.

f) Policy C06

To encourage energy efficiency by allowing intensive development in

town centre areas, and requiring concentration of visitor-intensive

activities, particularly retailing.

The Plan Change

[21] As noted, the plan change seeks to rezone residential and rural zoned land in

Cambridge Road to general zone.



[22] The executive summary in the public notice of the plan change stated as

follows:

The proposed changes to the objectives/policies for commercial activities
relate to:

• Recognising that there maybe circumstances where commercial
activities could establish outside of town centres or surrounding general
zone areas.

• Providing for commercial activities outside of town centres where it (sic)
can be demonstrated that any adverse effects on the environment of
these activities will be no more than minor.

• Altering the prescriptive wording of some policies to provide a more
flexible approach to commercial activities outside of town centres.

• Consequential amendments to policy explanations and the zone
statements for the town centre and general zones.

[23] There are various references in the plan change document itself, and in the

s 32 report accompanying it, to the effect that adopting the plan change will have a

no more than minor effect on the environment in the Te Awamutu town centre.

[24] As notified, the plan change did not seek to amend objectives C01, C03 or

C04.  It did however seek to alter the explanation to objective C04.  The proposed

alterations were as follows:

The broad strategy for sustainable management of the town centres in the
district is to consolidate visitor-intensive activities (particularly retailing) in
defined ‘core’ areas (Town Centres Zone) surroundedsupported by mixed
activity areas occurring for the wide range of activities which benefit from a
central location (General Zone) in any urban community.

It is recognised that there maybe circumstances (such as lack of
availability of suitably sized land parcels) where it is not possible for
proposed large scale commercial developments to be located in areas
surrounding the defined ‘core areas’.  Council may consider the
extension of the General Zone to locations that do not surround the
Town Centres Zone.

[25] The plan change as notified proposed a new objective C05 and accompanying

explanation to read as follows:

To provide for commercial activities outside the Town Centre zone where
there are social and economic benefits for the community and where it can



be demonstrated that any adverse effects on the environment of the town
centre concerned will be no more than minor.

Explanation

While visitor-intensive activity is generally to be concentrated in the Town
Centre zone there may be circumstances where other areas may be able to be
developed for commercial/mixed use activities without impacting on the role
or function of the town centre concerned.  Council may consider the
establishment of visitor intensive activities in areas removed from the Town
Centre Zone (or surrounding General Zone) where it is demonstrated that
such activities will have no more than minor adverse effects on the town
centre concerned.

[26] There were amendments to policy C03 and a new policy C04A was proposed.

The new policy and explanation was to read as follows:

To provide for commercial/mixed use activities in areas of the District which
do not form or surround existing town centres, to an extent that it can be
demonstrated that such activities will not undermine the role and function of
the town centres, as contained within the Town Centre Zone and the General
Zone areas surrounding the town centres of Cambridge and Te Awamutu.

Explanation

While commercial activities are generally to be concentrated in the Town
Centre Zone or the surrounding General Zone (policy C03, C012) there may
be circumstances where other areas may be able to be developed for
commercial/mixed use activities without impacting on the role or function of
the town centre concerned.  Council may consider the establishment of
visitor intensive activities in areas removed from the Town Centre Zone (or
surrounding General Zone) where it is demonstrated that such activities will
have no more than minor adverse effects on a town centre concerned.

[27] There were other amendments and alterations proposed, including to the

general zone statement, the town centres zone statement, and the rules.

The appeal

[28] The appeal is brought pursuant to s 299 of the Act.  The right of appeal

conferred by that section is limited to points of law.

[29] It is a trite observation that this Court should be slow to interfere with

decisions of the Environment Court within its specialist area.  To succeed GDL must

identify a question of law arising out of the Environment Court’s decision and then



demonstrate that that question of law has been erroneously decided by the

Environment Court – Smith v Takapuna CC (1988) 13 NZTPA 156.

[30] The applicable principles were summarised in Countdown Properties

(Northlands) Limited v Dunedin City Council [1994] NZRMA 145 at 153.  In that

case the full Court – Barker, Williamson and Fraser JJ – noted as follows:

… this Court will interfere with decisions of the Tribunal only if it considers
that the Tribunal -

(a) Applied a wrong legal test; or

(b) Came to a conclusion without evidence or one to which, on the
evidence, it could not reasonably have come; or

(c) Took into account matters which it should not have taken into
account; or

(d) Failed to take into account matters which it should have taken into
account.

See Manukau City v Trustees Mangere Lawn Cemetery (1991) 15 NZTPA
58, 60.

Moreover, the Tribunal should be given some latitude in reaching findings of
fact within its areas of expertise.  See Environmental Defence Society Inc v
Mangonui County Council (1988), 12 NZTPA 349, 353.

Any error of law must materially affect the result of the Tribunal’s decision
before this Court should grant relief.  Royal Forest & Bird Protection
Society Inc v W A Habgood Limited (1987), 12 NZTPA 76, 81-2.

[31] These observations have been cited and followed in numerous cases and I

adopt them for the purposes of this appeal.

[32] I will address the jurisdictional issue first – namely whether or not the

Environment Court had jurisdiction to amend the District Plan in a way which was

not sought in the plan change as notified and which was not expressly sought by any

submitter or cross submitter – and then deal with the Environment Court’s approach

to the trade competition prohibition under s 74(3), and whether that approach

subverted unchallenged objectives and policies in the District Plan.



Jurisdiction of the Environment Court to amend District Plan

Explanation to objective C04 – the Council’s and the Environment Court’s decisions

[33] GDL focused on the explanation to objective C04.

[34] The Council decision on the explanation adopted the wording proposed in the

plan change as notified – see [24] above – with one exception.  In the second line of

the second paragraph it deleted the word “possible” and replaced it with the word

“feasible”.

[35] The provenance of that change is unclear.  It was not sought in any

submission, but counsel were agreed that nothing turns on it.

[36] The notices of appeal filed in the Environment Court by NTC and Bilimag

sought that the explanation to objective C04 should be further amended, by adding

after the words “where it is not feasible” the words “or is inappropriate”.

[37] The consent order submitted by Bilimag, NTC and the Council went beyond

the notices of appeal.  It sought to delete the explanation to objective C04 in its

totality, and to replace it with the following:

The District Plan anticipates that visitor-intensive activities will generally be
located in the Town Centres zone.  It is also recognised that there may be
circumstances when large scale visitor-intensive activities may be
appropriately located in the General zone including poor site availability in
the Town Centre zone or avoidance of adverse effects on Town Centre
amenity.  It is therefore appropriate to provide for visitor-intensive activities
as permitted activities in the Town Centre zone and to complement that with
provision for consideration of large scale visitor-intensive activities in the
General zone.

[38] It was this version of the explanation to objective C04 which was ultimately

approved by the Environment Court.

[39] The Environment Court considered whether it had jurisdiction to make the

amendment.  It referred to the decision of the full Court in Countdown Properties.  It

also referred to the decisions in Vivid Holdings Limited (Re an application) [1999]



NZRMA 467, Royal Forest and Bird Protection Society Inc v Southland District

Council [1997] NZRMA 408, and Campbell v Christchurch City Council [2002]

NZRMA 332 at [20].  The Environment Court stated at [33] as follows:

The issue therefore is whether the changes where jurisdiction is challenged
seek to materially depart from the basic premise of the notified version of the
Plan Change and its supporting documentation. Or to put it another way,
whether the change sought falls "fairly and reasonably" or by "reasonable
implication" within the general scope of a submission and/or the proposed
plan as notified.

It then found at [45] as follows:

We find that the words "or [is] inappropriate" are within the Court's
jurisdiction.  We consider the reworded phrase contained in the consent
documentation is sufficiently connected, all-be-it tenuously. The reworded
phrase is an iterative extension of the matters discussed at the Council
hearing and no one would be disadvantaged by the proposed amendment.

GDL’s appeal – jurisdiction to amend

[40] The first question of law posed by GDL in the notice of appeal as question

3[a] is expressed as follows:

Is the Environment Court empowered to grant relief to an Applicant for a
plan change to amend the District Plan in circumstances where the relief
sought:

a) was not included in the Notified Plan Change or associated
reportage;

b) was not included in submissions on the Notified Plan Change
(including the submission by the Applicant);

c) was not included in the Decisions version of the Plan Change; and

d) materially affects the interpretation and application of unchallenged
objectives and policies of the District Plan.

[41] The question widely expressed, but it was common ground that it is confined

to the explanation for objective C04 which the Environment Court ultimately

approved.  The question is also not well worded – because it assumes propositions

which are open to debate – in particular that the amendment materially affects the

interpretation and application of the District Plan.



[42] An additional question – question 3[g] – read as follows:

Was the Environment Court required to determine that sufficient retailing
opportunity existed in order to maintain objectives to focus attention entirely
on areas surrounding the Town Centre?

[43] Although the connection between the two questions is not obvious – at least

to me – no separate argument was mounted by GDL in regard to question 3[g].

Rather this question was subsumed within the argument presented on question 3[a].

Submissions for GDL

[44] GDL says that the specific explanation to objective C04 approved by the

Environment Court was not included in the plan change as notified.

[45] Mr Gardner-Hopkins referred me to the various statutory provisions.  He

pointed out that the request for the plan change was made pursuant to cl 21 in the

First Schedule to the Act.  The Council accepted it, and proceeded to notify it under

cl 26.  Pursuant to cl 29(1), Part 1 of the First Schedule applied.  Any person was

able to make a submission to the Council on the proposed plan change – see cl 6.

Any submission was to be in the prescribed form; Form 5 in the Resource

Management (Forms, Fees, and Procedure) Regulations 2003.  Inter alia that form

states that a submission should detail whether the submitter supports or opposes the

specific provisions, or “wish[es] to have them amended”.  Notification was given by

the Council of the submissions – cl 7 – and there was then the opportunity for further

submissions – cl 8.  A hearing was held by the Council – cl 8(b).  It was required to

give its decision, including its reasons for accepting or rejecting the submissions – cl

10(1).  There was then the appeal to the Environment Court – cl 14(1).  That clause

provides that a person who made a submission may appeal.   Relevantly, cl 14(2)

provides as follows:

However a person may appeal under subclause 1 only if the person referred
to the provision or the matter in the person’s submission on the proposed
policy statement or plan.

[46] The submission made on behalf of GDL was that the explanation to objective

C04 approved by the Environment Court had not been referred to in any submission.



[47] Mr Whata submitted that the amendment reflected a major shift in emphasis.

He submitted that it:

a) removes the policy thrust to consolidate retailing in core areas, unless

it is not possible to locate that activity in those areas;

b) recognises largely unfettered circumstances when large scale visitor

activity may be appropriately located outside of the core areas;

c) endorses provision for consideration of large scale visitor-intensive

activity outside core areas.

[48] He submitted that the amendment had not been foreshadowed by the

submission process or subsequently until the appeal stage, and then only in the

consent order.  He emphasised that the plan change had been overtly promoted:

a) as having no impact on the broad strategy of consolidation of visitor-

intensive activity (particularly retailing) within the town centres zone;

b) as continuing to protect the town centre from the adverse effects; and

c) as a no risk plan change.

As he put it, if the explanation is changed, the public “could quite rightly claim to

have been played false …”, because members of the public would have had no

opportunity to have input into it, and could not have anticipated it.

[49] He accepted that the amendment is a change to an explanation, but submitted

that it is still significant, and that explanatory notes can be relevant to the

interpretation of objectives and policies.

[50] He referred to the case law to the effect that amendments to a plan cannot go

beyond the scope of what is fairly and reasonably raised in submissions on a plan

change, and submitted that, in the absence of a submission seeking a change to the

broad strategy of the District Plan, there was no jurisdiction for the Environment



Court to re-write the explanation to objective C04 and that the Court had erred in

doing so.

Submissions for the Council, Bilimag and NTC

[51] Mr Lang for the Council submitted first that the amendment made by the

Environment Court to the explanation to objective C04 did not amount to a change

to the broad strategy contained in the District Plan.  He argued that the amendment

was  consistent with the plan change proposal when read as a whole, and that it was a

change that could reasonably have been anticipated to result from consideration of

the plan change proposal by the Council and by the Court. He referred specifically to

the suite of proposed changes to the objectives and policies, including the addition of

objective C05, and the addition of the further policy C04A.  He submitted that these

changes clearly signalled an intention to expand the range of opportunities for

location of general zones to complement the town centres zone.  He submitted that

the proposed changes have a common purpose and theme, namely to provide greater

flexibility in the strategy for managing visitor-intensive activity and development,

and that, in that context, the changes to the explanation to objective C04 are

consistent with the intent and theme of the proposed plan change, and could have

been anticipated as a potential outcome of the plan change process.

[52] He also submitted that NTC had referred to the issue of location of large

format retailing in its submission.  He referred in particular to paragraph 3.5 which

reads as follows:

Vehicle-orientated large format retailing is a legitimate form of retailing and
land use is best suited locations beyond the town centre.

As Mr Lang put it, the submission involved NTC in that issue and gave fair

indication to any reader that NTC might pursue the issue of the location of large

format retailing in the plan change process, in a way that assisted large format

retailing locating outside the town centre.

[53] Much the same arguments were made by Mr Muldowney on behalf of

Bilimag, and Mr Clay on behalf of NTC.



Analysis

[54] The promulgation of district plans and any changes to them is a participatory

process.  Ultimately plans express community consensus about land use planning

and development in any given area.  To this end the Act requires that public notice

be given by a local authority before it promulgates or makes any changes to its plan.

There is the submission/further submission process to be worked through.  A degree

of specificity is required in a submission – cl 6 in the First Schedule and Form 5 in

the Regulations.  Those who submit are entitled to attend the hearing when their

submission is considered and they are entitled to a decision which should include the

reasons for accepting or rejecting their submission.  There is a right of appeal to the

Environment Court but only if the prospective appellant referred to the provision or

the matter in the submission – cl 14(2) of the First Schedule.

[55] One of the underlying purposes of the notification/submission/further

submission process is to ensure that all are sufficiently informed about what is

proposed.  Otherwise the plan could end up in a form which could not reasonably

have been anticipated resulting in potential unfairness.

[56] There is of course a practical difficulty.  As was noted in Countdown

Properties at 165, councils customarily face multiple submissions, often conflicting,

and often prepared by persons without professional help.  Both councils, and the

Environment Court on appeal, need scope to deal with the realities of the situation.

To take a legalistic view and hold that a council, or the Environment Court on

appeal, can only accept or reject the relief sought in any given submission would be

unreal.

[57] The Act recognises this.  Clause 14(2) requires only that the provision or

matter has been referred to in the submission.

[58] In relation to amendments proposed to plan changes, the Court in Countdown

Properties formulated the following test at 166:

The local authority or Tribunal must consider whether any amendment made
to the plan change as notified goes beyond what is reasonably and fairly



raised in submissions on the plan change. … It will usually be a question of
degree to be judged by the terms of the proposed change and of the content
of the submissions.

[59] In Royal Forest and Bird Protection Society Inc, Pankhurst J at 413 adopted

the Countown Properties  test and went onto comment as follows:

… it is important that the assessment of whether any amendment was
reasonably and fairly raised in the course of submissions, should be
approached in a realistic workable fashion rather than from the perspective
of legal nicety.

[60] This approach requires that the whole relief package detailed in submissions

be considered when determining whether or not the relief sought is reasonably and

fairly raised in the submissions – see Shaw v Selwyn District Council [2001] 2

NZLR 277 at [44].

[61] Here the change to the explanation to objective C04 was not specifically

sought in any submission or further submission.  NTC’s submission supported the

plan change, and highlighted the features of large format retailing which potentially

make it inappropriate within the Town Centres zones.  It did not however seek to

change the explanation to objective C04.  The submission as a whole did not contain

anything which approximates the wording or the approach contained in the proposed

explanation.  Rather the submission endorsed the plan change as notified, recorded

that it incorporated “appropriate provisions”, and sought that it be approved without

amendment.  In my view it cannot be said that the change to the explanation to

objective C04 falls fairly and reasonably within the scope of NTC’s submission.

[62] Nor in my view is the change to the explanation signalled in the proposed

plan change as notified.  I accept Mr Lang’s argument that the change to the

explanation is consistent with the overall tenor of the plan change, and in particular

with new objective C05 and new policy C04A.  That broad consistency however did

not to my mind signal to the public that the explanation to objective C04 might be

altered in the way ultimately approved by the Environment Court.  Members of the

public reading the public notice of the plan change, and the summary of submissions

on it, were entitled to assume that no amendment was proposed or sought to the

explanation to objective C04 beyond that signalled in the plan change as notified.



[63] In my view councils, and the Environment Court on appeal, should be

cautious in making amendments to plan changes which have not been sought by any

submitter, simply because it seems that there is a broad consistency between the

proposed amendment and other provisions in the plan change documentation.  In

such situations it is being assumed that the proposed amendment is insignificant, and

that it does not the affect the overall tenor of the plan change.  I doubt that that

conclusion should be too readily reached.  Lawyers and planners will often seek to

bolster their arguments by reference to particular provisions contained in a plan, and

that it is difficult in advance to predict how significant or otherwise certain passages

or words in a plan may prove to be.  To reason that an amendment can be made

because it is consistent with the broad tenor of a plan change, begs the question –

why is it being belatedly sought by one side and why is being resisted by the other?

[64] It is ultimately a question of degree, and perhaps even of impression, but in

my view the Environment Court erred when it found that the explanation contained

in the consent documentation was sufficiently connected to the plan change and the

submissions to warrant its approval.  There is nothing in either the change or the

submissions to establish that connection.  Moreover, I cannot see that the re-worded

explanation is an “iterative extension” of matters discussed at the Council hearing as

suggested by the Environment Court.  Even if it were, I do not consider that this

permitted the amendments approved by the Environment Court.  Notwithstanding an

obiter passage in Countdown Properties at 167 which might suggest to the contrary,

in my view what was discussed at the Council hearing is irrelevant when considering

whether or not there is jurisdiction to approve an amendment to a plan change.

Rather it is the terms of the proposed change and the content of submissions filed

which delimit the Environment Court’s jurisdiction.  What occurred at the Council or

the Environment Court hearing and whether or not anyone would be disadvantaged

by the amendment are matters more appropriately addressed by the Environment

Court when it is considering whether or not s 293 of the Act should be invoked.

[65] In my view the Environment Court did not have jurisdiction as a matter of

law to approve the amendment to the explanation to objective C04.



[66] The Council, Bilimag and NTC, argued that even if the Environment Court

did not have jurisdiction to amend the explanation, that any error it made in this

regard was immaterial, because the Court clearly signalled that it was prepared to

invoke its powers under s 293 to direct the Council to make the amendment.

Mr Whata submitted that the Environment Court’s indication at [53] that it would

not have hesitated to invoke s 293 was bound up with its approach to what he called

the “trade competition filter”.  This leads directly to the other second key issue raised

by the appeal.  I deal with this and then return to the s 293 point below at [102] to

[106].

Section 74(3) – trade competition – unchallenged objectives/policies

Section 74(3) – Environment Court’s decision

[67] Having determined that it had jurisdiction to approve the amendment to the

explanation to objective C04, the Environment Court then went onto consider

whether or not it should approve the plan change.  It considered the relevant

statutory framework, and noted the submissions made by GDL.  It then summarised

what it saw as the single crucial issue before it as follows:

Whether the plan change is the most appropriate way to enable large format
retailing having regard to the objectives and policies that seek to accord
primacy to the town centre.

[68] It discussed the relevance of retailing effects and referred specifically to

s 74(3).  It noted that it was common ground that flow on effects, or more precisely

the consequential social and economic effects, caused by a change in trading patterns

was a matter it must have regard to.  It discussed what amount to consequential

social and economic effects by reference to the judgment of Randerson J in

Northcote Mainstreet Incorporated & Ors v North Shore City Council (2004) 10

ELRNZ 146.  In considering the appropriate balance to be adopted when considering

these flow on effects, it referred to the Supreme Court decision in the same case,

which is reported as Discount Brands Ltd v Westfield (New Zealand) Limited [2005]

2 NZLR 597.  In that case the Court found that effects must be “significant” before



they can properly be regarded as being beyond the effects ordinarily associated with

trade competition: at [120].

[69] The Environment Court took the term “significant” to mean consequential

upon or beyond effects ordinarily associated with trade competition on trade

competitors.

[70] It then considered the evidence before it and concluded inter alia that the

proposed new retailing centre which would be enabled by the plan change would not

have consequential flow on effects on the town centre either in the medium or long

term other than what could be expected by normal trade competition – see [142(iv)].

It concluded that the plan change was the most appropriate way to enable large

format retailing having regard to the unchallenged objectives and policies in the plan

that seek to accord primacy to the town centre.

GDL’s appeal – s 74(3)

[71] GDL’s notice of appeal posed the following questions:

• Was the Environment Court required by law (including s 74(3) of the
Act) to disregard any effect on the Town Centre ordinarily associated
with trade competition or expected by normal trade competition,
irrespective of the unchallenged objectives and policies of the District
Plan to protect the town centre?

• What is the meaning of trade competition under s 74(3) of the Act?

And/or

• Was the Environment Court required by law to have regard to all effects
on the Town Centre, including those effects ordinarily associated with
trade competition, where assessment of those effects is relevant to the
attainment of the unchallenged objectives and policies of the District
Plan referred to in paragraph 2(b)(i) – (iii) above?

And in particular:

• Was the Environment Court required to assess the Plan Change against
any adverse impact it might have on the Town Centre, and the
unchallenged objectives and policies identified in the District Plan to
protect the Town Centre.



[72] In addition, the notice of appeal queried whether the Environment Court

adopted an incorrect threshold of effects, and a wrong definition of the words “no

more than minor” contained in the plan, and alleged that its decision was irrational –

questions 3[f] and [h].

[73] Mr Muldowney submitted that the errors are linked, and that they are capable

of being distilled down to one core proposition – namely the alleged subversion of

the unchallenged objectives and policies of the District Plan via collateral operation

of the trade competition ban.  Mr Whata expressly accepted that this analysis was

correct.  I therefore deal with all of these alleged errors together.

Submissions for GDL

[74] GDL submitted that the most important matter for the Environment Court to

determine was whether the proposed new centre would have a more than minor

effect on the town centre.  It noted the Environment Court’s conclusions that the

distributional effects of the proposed new centre would have no effect on the town

centre “other than what could be expected by normal trade competition” – [141] –

and that the new centre would not have consequential flow on effects on the town

centre in either the medium or long term “other than what could ordinarily be

expected by normal trade competition” – [142(iv)].  Mr Whata referred to the

passage from the decision of Blanchard J set out below at [89], and then went on to

submit that context is everything.  He argued that in the present case, there were

unchallenged objectives and policies in the District Plan which seek to accord

primacy to the town centre, and which embrace a broad strategy of consolidation of

visitor intensive activities in the town centre.  He submitted the Environment Court

should have assessed the effects of the plan change against any adverse impact it

might have on the town centre, and against these unchallenged objectives and

policies.  He relied on a passage in the judgment of Elias CJ in Discount Brands at

[17].  He submitted that in the circumstances, it was erroneous and contrary to the

explicit objectives of the District Plan to disregard effects that materially reduce the

visitor intensive activity in the core areas, and affect the primacy of the town centre

as the focal point for visitor intensive activities.



[75] Further, he submitted that there is nothing in s 74(3) that requires the Court to

disregard effects that are relevant to the attainment of legitimate resource

management purposes as manifested in unchallenged objectives and policies.  He

submitted that the words “trade competition” used in s 74(3) mean the operation of

the market, comprising producers, retailers, and consumers of goods, and that the

prohibition on having regard to trade competition does not  prevent consideration of

adverse effects on the environmental quality of town centres, if the district plan

identifies that value as being important to the community. It was his submission that

the section does not require effects “ordinarily associated with” or “expected by

normal” trade competition to be disregarded; rather it requires that “trade

competition” be disregarded.  It was asserted that trade competition ought not to be

given a meaning that is inconsistent with the attainment of sustainable management,

and that in the present context, due regard should have been given to the direct

impacts on visitor-intensive activity in the town centre, irrespective of the fact that

those impacts are ordinarily associated with trade competition.  He submitted that the

Environment Court had failed to assess those direct impacts, because it relied on

what he called the “trade competition filter” derived from the passage in the

judgment of Blanchard J.

Submissions for the Council, Bilimag and NTC

[76] Counsel for the Council, Bilimag and NTC variously argued that GDL’s

appeal attempted to subvert clear and express prohibition in s 74(3) against having

regard to trade competition.

[77] It was submitted that the starting point is the wording in the section itself, and

that the Court, applying s 5(1) of the Interpretation Act 1999, should take a

purposive approach to the interpretation and application of the subsection.  It was

said that GDL’s appeal attempts to subvert the prohibition by blurring the accepted

definition of trade competition, and suggesting that if the proposed objectives and

plan call for an assessment of any effects, then the s 74(3) prohibition should give

way to the proposed objective.  It was submitted that the subsection is intended to

exclude trade competition (including its effects) from consideration.  It was said that



the counterpart section, section 104(3)(a), has been consistently interpreted in this

manner, and that to exclude the effects of trade competition from consideration

would be inconsistent with the scheme of the Act.  It was argued that the Courts have

recognised that limiting trade competition to effects solely on trade competitors is

unworkable, given the inter-relationship between trade competitors and their market.

It was argued that trade competition effects include both direct effects on trade

competitors, and the broader social and economic effects on those they serve, and

that the line is drawn at the point where those broader social and economic effects

become significant.  Effects which do not reach the “significant” threshold have been

described by the Court as effects ordinarily associated with trade competition and

trade competitors, or effects normally associated with trade competition on trade

competitors.  It was submitted that there was no inconsistency between the

judgments of Elias CJ and Blanchard J, and that both were consistent with the

proposition that trade competition effects must be disregarded, and whether in the

context of a notification decision (as in Discount Brands) or in relation to a decision

whether or not to adopt a plan change.  It was submitted that the Environment Court

had correctly applied Blanchard J’s significance test, that it had undertaken a

detailed analysis of the evidence, and properly concluded that no such effects arose.

Analysis

[78] Section 74(3) provides as follows:

In preparing or changing any district plan, a territorial authority must not
have regard to trade competition.

It was introduced to the Act in 1997 by the Resource Management (Amendment) Act

1997.

[79] There is a similar provision in s 104(3)(a) which provides that a consent

authority must not have regard to trade competition when considering an application

for a resource consent.



[80] The original prohibition was contained in what was s 104(8).  It was limited

to resource consent applications and it was in rather narrower terms.  It read as

follows:

When considering an application for a resource consent a consent authority
shall not take into account the effects of trade competition on trade
competitors.

[81] This provision was amended.  It is now s 104(3)(a) and it is no longer

necessary that the effects of trade competition be on trade competitors before they

become an irrelevant consideration.  The amendment widened the scope of the

subsection to trade competition per se regardless of who is affected.  This was

acknowledged by the then Planning Tribunal in Affco v Far North District Council

No. 2 [1994] NZRMA 224 at 237.

[82] Parliament has not seen fit to define the words “trade competition”, and in

my view wisely so.  The words are ordinary English words, and they should carry

their ordinary and common sense meaning.  They refer succinctly to the rivalrous

behaviour which can occur between those involved in commerce.

[83] Mr Whata sought to argue that s 74(3) requires simply that “trade

competition” be disregarded – and not its effects.  I agree with Mr Muldowney that

this is sophistry.  The Act is effects based, and s 74(3) is in my view intended to

ensure that trade competition, and its effects, are not to be had regard to in preparing

or changing a district plan.

[84] The base proposition has long been that planning law should not be used as

means of licensing or regulating competition – see Northcote Mainstreet

Incorporated at [52] and the cases there cited.  These comments were referred to by

Blanchard J with apparent approval – see Discount Brands at [89].

[85] Read literally, the prohibition in s 74(3) could cut across other provisions

contained in the Act, and in particular the purpose and principles of the Act set out in

Part 2.



[86] The purpose of the Act is of course to promote the sustainable management

of natural and physical resources, and the words “sustainable management” inter alia

refer to the use and development of resources in a way which enables people and

communities to provide for their social and economic wellbeing.  Further s 7 requires

all persons exercising all functions and powers under it to have particular regard to

the efficient use and development of natural and physical resources, and to the

maintenance and enhancement of amenity values.  These broad provisions are

backed up by the wide definitions given to the words “environment”, and “amenity

values” in s 2 of the Act.

[87] The Courts have striven to give effect to the statutory prohibition, and to the

wider purposes and principles of the Act, by making it clear that it is only trade

competition and those effects ordinarily associated with trade competition, which are

required to be ignored under s 104(3)(a), and which cannot be had regard to when

preparing or changing a district plan under s 74(3).  Effects may however go beyond

trade competition and become an effect on people and communities, on their social,

economic and cultural wellbeing, on amenity values and on the environment.  In

such situations the effects can properly be regarded as being more than the effects

ordinarily associated with trade competition.

[88] This proposition was discussed by the Supreme Court in Discount Brands

and in particular by Elias CJ and Blanchard J.  At [89], Blanchard J noted as follows:

In his judgment in the High Court Randerson J observed that there was a
statutory policy that the Act was not to be used as a means of licensing or
regulating competition.  Section 104(8) precluded a consent authority from
having regard to the effects of trade competition on trade competitors when
considering an application for a resource consent. But broader economic and
social impacts might flow if a proposal were to result in the decline of an
existing shopping centre to the extent that it would no longer be viable as a
centre, with consequent adverse effects on the community as a whole or at
least a substantial section of it:

Such effects might include the loss of investment in roading
and other infrastructure as well as the loss of amenity which
could result from the closure or serious decline in the
attractiveness or viability of the centre as a whole. Loss of
employment opportunities on a significant scale might also
qualify as adverse effects for these purposes. So too the
possibility that important community services associated



with shopping centres might cease to be appropriately
located to serve persons attracted to the shopping centre.

His Honour went on to confirm Randerson J’s description of the threshold at which

social and economic effects which may flow on from trade competition can become

relevant, namely when they go beyond those effects normally associated with trade

competition, and become significant.  Blanchard J stated at [119] to [120] as follows:

[119] An important matter which the council’s Regulatory and Hearings
Committee needed to inform itself upon was the effect which the activity
proposed by Discount Brands might have on the amenity values of the
existing centres – on the natural or physical qualities and characteristics of
those areas that contributed to people’s appreciation of their pleasantness,
aesthetic coherence, and cultural and recreational attributes.  The committee
was required to disregard the effects of trade competition from the Discount
Brands centre, since competition effects would have to be disregarded upon
the substantive hearing of the resource consent application. But, as
Randerson J said, significant economic and social effects did have to be
taken into account.  Such effects on amenity values would be those which
had a greater impact on people and their communities than would be caused
simply by trade competition. To take a hypothetical example, suppose as a
result of trade competition some retailers in an existing centre closed their
shops and those premises were then devoted to retailing of a different
character. That might lead to a different mix of customers coming to the
centre. Those who had been attracted by the shops which closed might
choose not to continue to go to the centre. Patronage of the centre might
drop, including patronage of facilities such as a library, which in turn might
close. People who used to shop locally and use those facilities might find it
necessary to travel to other centres, thereby increasing the pressure on the
roading system. The character of the centre overall might change for the
worse. At an extreme, if the centre became unattractive it might in whole or
part cease to be viable.

[120] The Court of Appeal considered that only “major” effects needed to
be considered, since only then would the effect on the environment be more
than minor, in terms of s 94(2)(a). But in equating major effects with those
which were “ruinous” the Court went too far. A better balance would seem
to be achieved in the statement of the Environment Court, which Randerson
J adopted, that social or economic effects must be “significant” before they
can properly be regarded as beyond the effects ordinarily associated with
trade competition on trade competitors. It is of course necessary for a
consent authority first to consider how trading patterns may be affected by a
proposed activity in order that it can make an informed prediction about
whether amenity values may consequentially be affected.

[89] GDL sought to rely on a passage at [17] in the judgment of Elias CJ in

Discount Brands.  It was suggested that there was an inconsistency between the

judgments of Elias CJ and Blanchard J.  The passage relied on reads as follows:



In context, therefore, the application in the present case had to be assessed
against any adverse impact it might have on the amenity values of existing
shopping centres, and the policies identified in the district plan to confine
business activities generally to centres within North Shore City identified by
the district plan. It required the “thorough evaluation” provided for by policy
4, designed in particular to consider the impact upon the amenity values of
the existing centres. And in policy 5 it looked to the “advocacy” of
community-based groupings in the identification and promotion of “the
essential qualities of individual centres”.

[90] Particular emphasis was placed on the use of the words “any adverse impact”.

GDL submitted that the Environment Court in the present case should have assessed

the effects of the plan change against any adverse impact it might have on the town

centre.

[91] In my view, the passage in the judgment of Elias CJ in Discount Brands at

[17] is not concerned with identifying the appropriate test for distinguishing between

effects that are to be considered under the Act, and effects which may not be

considered due to either ss 74(3) or 104(3)(a).  The paragraph was concerned with

the analysis that was appropriate in Discount Brands, given the district plan

provisions there in issue.  That is clear from the discussion of the district plan rules

which precedes the paragraph, and by the use of the words “in context” at the

beginning of the paragraph.  It is apparent from other parts of her judgment that Elias

CJ shared the view expressed by Blanchard J that while the effect of trade

competition was irrelevant, other “wide ranging matters were required to be taken

into account” – see, e.g. [8].  I do not consider that there is an inconsistency as

asserted by GDL.

[92] The views expressed by Blanchard J were agreed with and adopted by the

other Judges in the Court – see Keith J at [57], Tipping J at [142] and [150], and

Richardson J at [178] and [179].  They formed part of the ratio of the case, and they

are binding on the Environment Court and this Court.

[93] It follows that s 74(3) does not preclude a territorial authority preparing or

changing its district plan, from considering those wider and significant social and

economic effects which are beyond the effects ordinarily associated with trade

competition.  Indeed it is obliged to do so in terms of s 74(1).



[94] Mr Whata sought to elevate GDL’s arguments by submitting that strict

application of the Discount Brands test would mean that district plans could not

provide for town centre consolidation, or prevent dispersal of commercial activity,

unless there was a serious decline.  I do not consider that this argument has any

merit.  Local authorities promulgating plans, or changing plans, must not have regard

to trade competition, or to the effects which are normally associated with trade

competition.  The promotion of town centre consolidation, and the dispersal of

commercial activity however are legitimate resource management issues, because

they can raise significant social and economic concerns.  Provision can properly be

made for them in district plans.

[95] There is no set definition of those effects which are normally associated with

trade competition, or those which are significant.  The examples cited by Randerson

J in Northcote Mainstreet Incorporated at [54], and by Blanchard J in Discount

Brands at [119], provide a useful benchmark against which to evaluate alleged

significant social and economic effects on a case by case basis.

[96] In my view the Environment Court in the present case was required to

disregard trade competition and any effect on the town centre ordinarily associated

with or expected from normal trade competition.  That is what is required by the

prohibition contained in s 74(3), as interpreted by the Supreme Court in Discount

Brands.

[97] There are various objectives and policies contained in the District Plan which

seek to protect the existing town centre, and which recognise its importance to the

people and community it serves.  Those objectives and policies are not inconsistent

with the prohibition contained s 74(3) for the reasons I have explained above.

[98] GDL did rely on new objective C05, which seeks to provide for commercial

activities outside the town centre zone where there are social and economic benefits,

and where it can be demonstrated that any adverse effects on the environment of the

town centre concerned will be no more than minor.  GDL claimed that this objective

sets the threshold, and that there is nothing in s 74(3) of the Act that requires the



Court to disregard effects that are relevant to the attainment of a legitimate resource

management purpose.

[99] To my mind, GDL’s argument is flawed.  The statutory prohibition is the

primary driver, and the wording contained in proposed objective C05 cannot

undermine the statutory prohibition.  The reference to adverse effects in objective

C05 can only be a reference to relevant effects – i.e. those that are beyond the effects

of trade competition.  There is nothing in the Act which allows a district plan to

modify the effect of s 74(3) in the way in which GDL contends.  If Parliament had

intended that district plans should be determinative, it could have introduced s 74(3)

with the words, “subject to the rules in any district plan …”.  This approach has been

taken in other provisions of the Act – see for example s 94D, which permits

notification requirements to be modified by district plan rules.

[100] In my view the Environment Court did not err in its approach to trade

competition issues.  It did not proceed on an erroneous definition of threshold

effects, and its decision cannot be said to be irrational.  Rather it made a full

assessment on the evidence before it, and it correctly applied s 74(3).

Materiality

[101] I have found the Environment Court erred when it concluded that it had

jurisdiction to approve the amendment to the explanation to objective C04.

[102] That however is not the end of that matter.  The Environment Court went on

to observe as follows:

[52] With regard to the possibility of applying section 293 of the Act is
concerned, we agree that section 293 should be used cautiously and
sparingly:

(a) It deprives potential parties or interested persons of their
right to be heard by the local authority;

(b) The Court has to discourage careless submissions and
references;



(c) The Court has to be careful not to step into the arena - the
risk of appearing partisan is the great disadvantage of
inquisitorial methods.

[53] However, if we are wrong with respect to our findings on the issue
of jurisdiction we would have no hesitation in invoking section 293 of the
Act.  All of the matters contested reasonably arise out of the wording of the
Plan Change as modified in the decisions version and are part of the natural
progression of the planning process. There is unlikely to be any non-party
affected and no one would be disadvantaged.

[103] The Council, Bilimag and NTC argued that the Environment Court had in

fact exercised its discretion under s 293.

[104] I do not consider that that is the case.  It is clear from the wording used by the

Environment Court that it was simply indicating that, but for its finding on the issue

of jurisdiction, it would have invoked s 293.

[105] Contrary to the submissions advanced for GDL, in my view the Environment

Court has approached the issue of trade competition, and the prohibition contained in

s 74(3) correctly, and there is nothing in its analysis which tainted its comments on

the application of s 293.  The Environment Court’s preparedness to invoke s 293

provides an answer to the jurisdictional issue.  The point becomes immaterial and I

therefore decline to remit the matter to the Environment Court.

Conclusion

[106] Accordingly, the appeal is dismissed.  The Council, Bilimag and NTC are

entitled to costs.  I direct that any application for costs is to be filed within 10

working days of the date of this judgment.  Any response by GDL is to be filed

within a further 10 working days.  Any final submissions in reply by the Council,

Bilimag and NTC are to be filed within a further five working day period.  I will then

deal with costs on the papers filed, unless I require the assistance of counsel.

                                                

Wylie J
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DECISION

Introduction and Background

[1] This decision follows a hearing concerning one provision of Variation 3 to

the now Operative Regional Policy Statement of the Waikato Regional Council. The

Variation was promulgated by the Council prior to its Regional Policy Statement

("RPS") becoming operative, and is concerned with the bio-diversity of plants and

animals in the region. The provision referred to this Court is known as Criterion 6 to

Appendix 3 of the Variation and is to assist with assessing the significance of

wetlands in the region.
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[2] Variation 3 is a statutory instrument that was foreshadowed by a provision

contained in the decisions version of the RPS issued in 1996, Method Six, Policy

Two of Section 3.11 Plans and Animals (Bio-diversity). Method Six recorded that

the Council would introduce changes to the RPS to further define criteria for

determining areas of significant indigenous vegetation and habitats of significant

indigenous fauna.

[3] Six references were lodged with the Court concerning the Variation, three of

which have become the subject of the present proceeding. The appellant Mighty

River Power Ltd ("MRP") did not lodge a reference, but gave notice pursuant to

section 271A in the three references the subject of this decision. Having regard to

the decision of the Court of Appeal in Mullen v Parkbrook Holdings ua: MRP has

the right to maintain the proceedings after settlement or withdrawal on the part of the

referrers.

[4] The subject matter of the six references originally was manifold. Apart from

issue of the interest to MRP that became the subject of the hearing before us, the

concerns of all parties to the six references were included in a proposed draft

Consent Order, tendered to us at the commencement of the hearing.

[5] Appendix 3, of which the referred provision Criterion 6 forms part,

comprises 11 criteria which are to be used to identify areas of significant indigenous

vegetation and significant habitats of indigenous fauna in terms of section 6(c) of the

RMA. The Appendix 3 criteria are introduced by various of the Implementation

Methods of Policies Two and Three ofthe Variation.

Nature of the Cases for the Council and the Director General of Conservation

[6] The 11 criteria appear under three subheadings: "Previously Assessed Site",

"Ecological Values", and "Role in Protecting Ecologically Significant Area".

[7] Criterion 6 is found within the group headed "Ecological Values", and after

the issuing of decisions on submissions by the Council, it read:

It is wetland habitat for indigenous vegetation or indigenous fauna communities
that has not been constructed for waste treatment or wastewater renovation
purposes".

1 [1999] NZRMA 23.
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[8] At the mediation referred to in paragraph 4 of this decision, further

amendments were agreed by all parties except MRP, so that Criterion 6 then read:

It is wetland habitat for indigenous plant communities} and/or indigenous fauna
communities that has not been constructed for waste treatment or wastewater
renovation purposes.

1. Does not include exotic rush! pasture communities.

[9] MRP not being satisfied with that version of Criterion 6 (which we will refer

to as the "mediation version"), the hearing ensued. MRP advised the Court and the

parties that its particular concern related to wetlands on the edge of hydro lakes on

the Waikato River and also (by logical extension) to water supply and irrigation

dams in the region, and it sought deletion or modification of Criterion 6.

[10] Remembering that the purpose of Criterion 6 was that it was to be used

concerning wetlands to identify areas of significant indigenous vegetation and

significant habitats of indigenous fauna as they existed at the time the criteria are

being applied, it was the case for the Council, that for various reasons, almost all

wetland habitats in which indigenous plant communities and/or indigenous fauna

communities were found (barring some stated exceptions) qualified as "significant".

In other words, the Council said, the assessment process had effectively already been

undertaken, and the key criticisms by MRP that the threshold had been set too low in

relation to certain water bodies created and/or maintained by man, was wrong.

[11] The RPS as it had originally been promulgated evidently attracted a good

deal of debate, as a result of which the Council resolved to initiate the Variation.

Discussion papers were prepared, public submissions invited, public workshops

held, and certain field trials undertaken. The Variation was notified in May 1999

and attracted a considerable number of submissions. The thrust of the Variation as

described in the Council's evidence was to set in place two policy directions:

• To use a consistent approach throughout the Waikato region to identifying

areas of significant indigenous vegetation and significant habitats of

indigenous fauna.
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• To ensure that areas of significant indigenous vegetation and significant

habitats of indigenous fauna are protected when using or developing natural

and physical resources.



[12] The Council's case emphasised that many "created" wetlands and especially

many enhanced or restored wetlands, are valuable habitat for indigenous wildlife and

contain other bio-diversity values. It was also stressed that given the nation-wide

loss of wetlands over approximately the last 160 years, these less than natural

wetlands may be as significant as unmodified or "natural" wetlands.

[13] We were told that the exclusion proposed for waste treatment or wastewater

renovation purposes came about because such wetlands may be subject to harvesting

as part of their management regime.

[14] An environmental planner employed by the Council, Mr B M McAuliffe,

gave evidence as to the overall context of the Variation in general, and Criterion 6 in

particular. Under the heading "Internal RPS Consistency", Mr McAuliffe, referred

us to section 3.4.8 of the RPS which includes the following objectives and policies:

Objective:

An increase in the quantity and quality ofthe Region's wetlands.

Policy One: Significant Wetlands

Ensure that the natural character ofsignificant wetlands are protected.

Policy Two: Other Wetlands Areas

Allow the use and development of other wetlands while avoiding, remedying or
mitigating any adverse effects on the wetland characteristics ofthe region.

[15] Mr McAuliffe then set out the provisions of section 6 of the RMA, saying

that sub-paragraphs (a) and (c) are relevant:

In achieving the purpose of this Act, all persons exercising functions and powers
under it, in relation to managing the use, development, and protection of natural
and physical resources, shall recognise and provide for the following matters of
national importance:

(a) The preservation of the natural character of the coastal environment
(including the coastal marine area), wetlands, and lakes and rivers and
their margins, and the protection of them from inappropriate subdivision,
use and development: .,.

(c) The protection ofareas ofsignificant indigenous vegetation and significant
habitats ofindigenous fauna: '"

I

[16] Mr McAuliffe commented that section 6 makes no distinction between

significant and non-significant wetlands in terms of preserving their natural

character, but that there is a distinction between wetlands that are valued for their
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indigenous vegetation and/or habitat which is significant (or non-significant). This,

he observed, is essentially the difference between subsection (a) and subsection (c)

of section 6.

[17] Three further things should be noted from that section of Mr McAuliffe's

evidence:

• He (correctly) expressed the view that the criteria in Appendix 3 are for the

purposes of determining what is significant in terms of section 6(c) of the

RMA.

• Section 6(c) makes no distinction in terms of "significance" between created

wetlands or wetlands of natural origin, nor does it distinguish between

modified or degraded wetlands.

• Mr McAuliffe made no mention in his evidence in chief of the purpose of the

Act (section 5), an omission to which we will return later this decision. (He

did however concede in cross-examination that New Zealand's hydro lakes

are significant infrastructure and must require consideration in terms of

section 5).

[18] Mr McAuliffe went on to underline the undoubted and recognised importance

ofwetlands in New Zealand in terms ofbio-diversity by describing briefly the New

Zealand Bio-diversity Strategy, the New Zealand Wetlands Policy 1986, and a

discussion document for a draft National Policy Statement on Bio-diversity. He also

made reference to sections 7 and 8 of the Hauraki Gulf Marine Park Act 2000

('HGMPA"), which by section 10(1) must be treated as a New Zealand Coastal

Policy Statement issued under the RMA. The drainage catchment of the park

included as Schedule 3 to the Act, extends into significant parts of the Waikato

region. The quite broad provisions of sections 7 and 8 HGMPA were described by

Mr McAuliffe. In summary, they range across a number of aspects of the life

supporting capacity of the environment of the Gulf that are to be sustained, and

objectives for management; including to maintain the soil, air, water, and ecosystems

of the Gulf and the social, economic, recreational and cultural wellbeing of people

and communities; and the use of the resources of the Gulf by people and

communities of the Gulf and New Zealand for economic activity and recreation.
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[19] Mr McAuliffe set out the various provisions of the RPS and the Variation

that he said addressed those many matters, and he reminded us that under section

67(2) RMA a regional plan must not be inconsistent with the regional policy

statement for the region.

[20] Mr McAuliffe then gave us a detailed view of the provisions of the Waikato

Proposed Regional Plan, decisions on submissions having been adopted by the

Council in September this year.

[21] In the course of introducing those provisions Mr McAuliffe said:

The criteria in Appendix 3 [of Variation 3 to the RPS] define what is an area of
Significant indigenous and significant habitat ofindigenous fauna.

[22] That was not quite accurate. They do not define the areas; they are to be used

to identify the areas.

[23] Indeed, their use in identifying such areas is their very purpose, and later in

this decision we will return to whether or not the wording of the mediation version of

Criterion 6 achieves that.

[24] Mr McAuliffe described to us the Proposed Regional Plan provisions relating

to control of land drainage within wetlands and adjacent to wetlands, and relating to

damming and diverting of water in perennial water bodies, which are likely to be of

relevance in relation to nine resource consents recently sought by MRP concerning

its Waikato River hydro dams. In a balanced way he drew our attention to policies

concerning the safe and efficient operation of regionally significant infrastructure,

which he conceded the hydro dams are. (From evidence that we heard from MRP, it

is likely that the hydro dams should moreover be regarded as a nationally significant

infrastructure) .

I



demonstrate that any exemption for wetlands created by the hydro lakes would be

unnecessary and would not represent sustainable management of natural and

physical resources.

[26] In concluding that Criterion 6 is necessary to achieve the matters of national

importance in section 6 RMA and the objectives in sections 3. 4.8 and 3.11.4 of the

RPS, Mr McAuliffe said that the proposed Criterion provided a clear means of

determining those wetlands that are significant and would assist in focussing the

Council's regulatory controls on those areas that are significant, to allow protection

from adverse effects, or remediation or mitigation so as to maintain or enhance bio

diversity.

[27] The Council next called Mr G E Bames, a freshwater and wetland ecology

scientist also qualified in environmental planning. Mr Barnes had undertaken

research into freshwater fisheries in the Waikato region, including assessment of the

abundance and composition of freshwater fish populations in several small Waikato

lakes and wetlands. He offered us a scientific definition of wetlands that is

considerably more detailed than that in section 2 RMA. He said they are:

Areas where water is the primary factor controlling the environment and the
associated plant and animal life. Wetlands occupy the transitional zone between
permanently wet and generally dry environments. They share characteristics of
both environments, yet cannot be classified exclusively as either aquatic or
terrestrial. The dynamics of water supply and loss are fundamental to the
development, maintenance and functioning of wetlands. Hydrology, in turn,
influences the physical and chemical characteristics ofwetlands, which have major
implications for flora and fauna, as well as ecosystem dynamics.

[28] "Wetland" is defined in the following inclusive way in section 2 RMA as:

Includes permanently or intermittently wet areas, shallow water, and land water
margins that support a natural ecosystem ofplants and animals that are adapted to
wet conditions.

[29] Mr Barnes told us of the international, national and regional significance of

certain wetlands in the Waikato, and proceeded to describe the physical, biological

and ecological dynamics, as well as the significance for wetland birds, of wetlands

generally in the Waikato region. He particularly referred to the importance for

wetland birds of the network of small wetlands in the region. Likewise he told us of

the importance of small wetlands within the region for freshwater fish. Mr Barnes

spoke of changes in water levels which occur from Autumn through Spring, that

result in an annual cycle of wet and dry which provide stimulus for decomposition

I~'~. ~ and regeneration of annual species and promotes the mosaic patteming of vegetation
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communities, thus offering opportunities for wetland fauna that are adapted to

exploit habitat and additional food resources as water levels fluctuate. (We found it

necessary later in the hearing to compare this statement with evidence concerning

less predictable cycles of fluctuation occasioned by the operation of the hydro lakes).

[30] Mr Barnes offered us some quite detailed evidence about certain kinds of

freshwater fish and other fauna generally within wetlands in the Waikato region, the

significance of the Waikato wetlands in those terms, the importance of maintaining

genetic variation, and his concerns about incremental loss ofwetlands.

[31] The Council also called Ms K Denyer a terrestrial and wetland ecologist in its

employ. She had been responsible for providing technical comment on the

development of criteria to identify significant areas of indigenous vegetation and

significant habitat of indigenous fauna, had been involved in staff and committee

meetings, public workshops, submission process, hearings, meetings with submitters,

a field trial, and subsequent revision of the draft criteria.

[32] Ms Denyer provided us with evidence about the uniqueness of New

Zealand's bio-diversity across the board, loss of it during the past 1000 years, and

threats to it.

[33] Concerning the setting of criteria she posed the question "significant for

what?", and suggested as an answer the following:

Significant for maintaining the abundance, distribution and diversity ofour species,
their genetic variety, and the ecosystems they form.

[34] She told us that various named agencies had developed sets of criteria for

assessing natural areas, and that most are variations on a theme, stemming from a

suite of values any natural site can have, be it terrestrial, riverine, wetland,

geothermal, subterranean, marine etc. She said these values are generally recognised

as:

• Representativeness
• Naturalness,
• Sustainability,
• Rarity/threat,
• Distinctiveness/uniqueness,

Life-supporting capacity.
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[35] Ms Denyer said that the Waikato Regional Council had adopted criteria

encompassing these concepts, but to provide more certainty to resource users, and to

assist with establishing a threshold between significant and not significant, the

Council has developed criteria that operate more akin to standards. She then

discussed the aspect of the purpose of the RMA in section 5 concerning the

safeguarding of life-supporting capacity of ecosystems without (as was to be

expected given her particular specialist area) mentioning other aspects of section 5.

[36] In her detailed and careful evidence concerning Criterion 6 as currently

drafted, the witness stressed that the Council was stating that it considers all

remaining wetlands in the Waikato region that support communities of indigenous

plants and/or animals, as significant. Putting aside for the moment the debate that

she entered as to what comprises a "community", her evidence heavily stressed the

loss of wetlands in New Zealand historically (we take it that this comes within the

value called "rarity/threat"). She also stressed the high ecological value of wetlands

based on the relatively small area of New Zealand that they cover, the support they

offer to threatened species, and the sheer number and diversity of birds often found

in -them comparative to other natural areas. Ms Denyer offered a number of

important reasons to protect wetlands including the comparative ease of loss of them,

comparative difficulty in creating them, and the difficulty of achieving bio-diversity

quality in new wet1ands created by landowners for bio-diversity purposes. She said

in paragraph 4.37 ofher evidence:

Therefore to maintain the full suite of bio-diversity in the region and increase the
extent and quality ofwetlands, it is necessary to encourage wet/and creation and to
protect all remaining wetlands, unless they can be created in equal quality,
quantity, composition, and functioning elsewhere in the vicinity.

[37] For reasons recorded later, we were concerned that Ms Denyer was tending

to beg the question as to what was significant by recommending in that statement the

protection of "all remaining wetlands".

[38] In answer to criticisms from MRP's witnesses, Ms Denyer illustrated for us

in some detail why it was that Criterion 6, as presently drafted, might be needed in

the list of 11 criteria, in the sense that other stated criteria might not pick up a

wetland of significance during a consent process.
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[39] The theme of what is the ecological meaning of a "community", having been

the subject of considerable evidence from this witness and others during the hearing,

we were invited by Mr Milne, counsel for the Council, in closing, to add a footnote

to the Criterion as follows:

A community is a collection of populations of two or more species that occur
naturally together.

[40] Counsel's suggestion was made to overcome a concern that just one species

present in a wetland (for instance the example of a black mud fish offered by

Mr Barnes) might constitute a "community".

[41] Counsel appearing for the Director General of Conservation did not call

evidence, but offered brief submissions. While stressing that he was not seeking to

invoke New Zealand's signature in ratification of the International Ramsar

Convention on Wetlands, as a basis for retaining the mediation version of Criterion

6, he said that the reasonableness of Criterion 6 should be seen as flowing from

seetion 6(a) and (c) RMA which he suggested were "lent weight" by the

international obligations under the Ramsar Convention. He nevertheless accepted

that although legislation has to be read consistently with New Zealand's international

obligations where possible, such obligations are not legally binding unless they have

been incorporated expressly into domestic legislation (referring to Sellers v

Maritime Safety Inspector',

[42] Counsel referred us to some of the terms of the Convention including those

relating to the formulation and implementation of planning so as to promote the

conservation of certain wetlands included in a list of wetlands of international

importance, and as far as possible the wise use of wetlands in their territory. (The

emphasis was provided by Mr Martin himself).

[43] Counsel next told us that three of New Zealand's five listed Ramsar sites are

situated in the Waikato region, the Kopuatai Peat Dome, the Whangamarino

Wetland, and the Firth of Thames Tidal Estuary. It was not suggested that any of the

wetlands adjacent to Waikato River hydro lakes included or touched any of these.

2 (1999) 2 NZLR 44 (CA).
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The Case for the Appellant

[44] Counsel for MRP, Mr Cowper, advised us that his client's concern with the

mediation version of Criterion 6 (as indeed with earlier versions of it) was that it was

over-inclusive. He said that the Criterion had the potential to classify as significant

the margins of hydro lakes where fluctuating water levels over time have resulted in

the establishment of plant and animal species adapted to such hydrological changes.

This he said, could ultimately result in the imposition of restrictions on the use of

hydro lakes for power generation, an outcome that could defeat the purpose of the

existence of the lakes and fail to promote the sustainable management of resources.

[45] Noting that wetlands constructed for wastewater treatment purposes and

wastewater renovation were already excluded from being considered significant,

counsel expressed that there were otherwise no "filters" for significance in Criterion

6, with the consequence that it has extremely broad application.

[46] Counsel argued that it was inappropriate to incorporate the "broad" definition

from s.2 RMA into the RPS in that the inclusion of "permanently wet areas" might

encompass deep waters such as lakes and even the sea. While there may be a

legislative ambiguity in s.2 that might cause problems in future, we gathered from

the balance of MRP's case, that its true concern in this case was with fluctuating

shallow waters and wet areas at the margins of hydro lakes, and not with the ecology

of the deeper areas of water in which it conducts its operations.

[47] Mr Cowper addressed us on the implications of Criterion 6 being over

inclusive. Taking as the starting point, that the importance of these criteria is that

they classify natural and physical resources as significant in terms of section 6(c)

RMA, he said that Criterion 6 as drafted would have the effect of not only capturing

significant resources, but also encompass wetlands that do not have characteristics

that make them significant. They would be captured simply because they are

wetlands. He said that in contrast to the other criteria in the Variation, no assessment

of "significant" was required by Criterion 6.

[48] Counsel told us that the New Shorter Oxford Dictionary defined "significant"

as:

Important, notable, consequential.
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Worthy or deserving of note, especially on account of excellence, value or
importance; remarkable, striking, eminent.

[49] Counsel admitted that this was a far cry from Ms Denyer's "appreciable",

and that on a scale from "not appreciable", through appreciable and ordinary, to

significant, she and a further ecologist witness for the Council, Dr B D Clarkson,

were effectively setting the threshold very low.

[50] Counsel quoted from paragraph 19 of a recent decision of another division of

this Court, Minister of Conservation v Western Bay of Plenty District Council',

where the Court was considering the question of identifying significant indigenous

vegetation and significant habitats of indigenous fauna, where it was said4
:

"Significant" in its context necessarily imports the notion of informed judgment as
to those natural resources ofthe District that need to be protected.

[51] We will return to the Western Bay ofPlenty decision later in this judgment.

[52] It was then the case for MRP that, set amongst the other criteria in Appendix

3, Criterion 6 became some sort of "catch all" (our words, not counsel's). He said

that the other criteria contained standards for significance relating to:

• Legal protection and preservation;
• Recommendations for protection by recognised agencies;
• Threatened or endemic species;
• Under-represented habitats or vegetation types;
• Nationally uncommon habitats or vegetation types;

• Size;
• Representativeness;
• Sequences;
• Buffer areas.

[53] Counsel referred to discussion in the Western Bay ofPlenty case of a similar

list of criteria, including in particular "rarity", a subject to which we will return later.

12mightypower v waikatorc (decision).doc (sp)

3 A71/2001.
4 Paragraph 19.

[54] Counsel next referred to the allegedly low threshold approach to

classification ofwetlands taken by Ms Denyer based on her emphasis on incremental

loss of important ecological values. It was the thrust of Mr Cowper's submissions,

supported by evidence that he later called from Dr C Howard-Williams a specialist

in aquatic ecology, and Ms L C Foden an environmental adviser with MRP, that



wetlands on the edge of hydro lakes and waster reservoirs, being non-natural, should

not be considered as significant and thereby caught by Criterion 6 by itself.

[55] The case was that these wetlands are created as an adjunct of another activity,

hydro power generation, and are dependent on that other activity for their existence.

Their existence only came about on account of authorisation of that activity. If the

frequency of cycles of fluctuation keeps changing over time on account of the

exigencies of hydro electric power generation (particularly as occurs along the

Waikato River), the result could be a variety of responses from the lake margin

environments and consequent adjustments in the location and nature of vegetation on

the hydro lake margins.

[56] MRP was, he said, concerned about an undue and unnecessary penalty on its

operations (whether in terms of consents refused, or onerous conditions) when

assessed against the purpose and principles of the Act.

[57] While offering these criticisms of the mediation version of Criterion 6, MRP

nevertheless quite reasonably conceded, through the evidence of Dr Howard

Williams, that some of the wetlands at the margins of the hydro lakes might qualify

as significant in that they might meet one or more of the other criteria in Appendix 3.

Beyond that, so the concern went, the over-protective nature of Criterion 6 as drafted

would trigger an unduly protective response when matters in future were assessed

against provisions of section 104 and section 6(c). Counsel's submission about this

was that such a response would effectively negate the point of creating a hydro lake

which is a reservoir of water that by definition fluctuates in level as it responds to

demands that are not a function of any natural hydrology. He said a similar result

would be likely to occur with water supply dams. Counsel then submitted that all

relevant matters needed to be weighed with a view to achieving the purpose of the

Act in section 5 RMA.
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[58] Through counsel, MRP suggested four alternative forms of relief, the first

being a modification to the words of Criterion 6 in accordance with

recommendations from Dr Howard-Williams; the second being the deletion of

Criterion 6; the third (as an adjunct to the second relief) being that the Council

proceed to undertake a comprehensive assessment for the purpose of identifying

significant wetlands; and fourthly to exclude hydro lakes and water storage

reservoirs from the application of Criterion 6. It was of some interest to us that

while counsel was inclined to submit that Criterion 6 should be amended to exclude



I

all man-made lakes created for hydro or water supply purposes, Dr Howard

Williams was recommending on scientific grounds, a modification to Criterion 6 that

could result in some wetlands of the margins of the hydro lakes being assessed as

significant when carefully studied.

[59] During the course of her evidence describing the occasionally erratic

operation of the hydro lakes by MRP, Ms Foden underlined that the Waikato hydro

system is a vital part of New Zealand electricity supply system, contributing

approximately 13% of national electricity demand and around 26% of electricity

requirements north of Taupo. We were told that the physical nature of the system

allows it to provide peaking load, and that the ability of the system to start and stop

generation at anyone of the 39 individual machines in a matter of minutes means it

is well suited to meeting the demands of morning and afternoon peaks. The Waikato

hydro system also provides, she said, ancillary services that are essential to the

secure supply of electricity in New Zealand, including the evening out of frequency

through the national supply network, voltage support, and reserves for the national

supply in case ofmajor transmission system disturbance.

[60] Ms Foden described the Lake Taupo "gates" as acting as a throttle in the

system, in that the release of water from them controls the energy output for the

whole system. We discern from her evidence, and it was confirmed during the

course of cross-examination of other witnesses such as Dr Howard-Williams, that the

fluctuations in lake levels in Lake Taupo are considerably less marked, particularly

in terms of the speed of cycles, than the hydro lakes, to the point where ecological

conditions at the shores of Lake Taupo are much closer to "natural" than could be

said of the margins of the down-stream hydro lakes.

[61] A consultant planner, Mr M B Chrisp, gave evidence at the request of MRP

concerning the place of Criterion 6 in the hierarchy of statutory documents.
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[62] Mr Chrisp was particularly critical of the low threshold in the mediation

version of Criterion 6 because, as he said, "significance" is a relative term. He said

that that meant that the significance of something can only be determined by way of

comparison with something of greater or lesser significance and that that results in a

ranking of whatever is being considered. He considered that the approach of Ms

Denyer to the effect that virtually everything was significant, was wrong, and that

Criterion 6, like the other criteria in Appendix 3, should be capable of assisting with

a robust analysis of any particular environment to determine its significance in



relation to other examples of that particular type of environment m a given

geographical context.

[63] The witness, having analysed the manner of operation of the other 10 criteria,

said that Criterion 6 would only add something to an enquiry when it included a

significant wetland not already covered by one or more of the others. He said that

such wetlands would be at the lower end of the scale of "significance" for wetlands,

and that it would take the presence of only two or more indigenous plants or animals

(even of the same species) in a wet area to constitute a community resulting in the

wetland being classified as significant.

[64] We have already observed that the ensuing vigorous debate about what

constitutes a "community" was eventually cut short by counsel for the Council, in

closing, but we will return to this issue of whether two or more indigenous plants or

animals should justify the inclusion of a wetland in the "significant" category

without further assessment, when considering the purpose of the Act. Mr Chrisp was

inclined to perceive a "preservationist" approach by the Council and was critical that

in -terms of sustainable management as defined in the RMA, "protection of natural

and physical resources" should be given such a pre-eminence in the absence of a

comprehensive assessment of wetlands to support such an outcome.

[65] Mr Chrisp also spoke of inconsistency with section 3.4.8 of the operative

Regional Policy Statement relating to wetlands, relevant parts of which are as

follows:

Policy One: Significant Wetlands

Ensure that the natural character ofsignificant wetlands are protected.

Policy Two: Other Wet/and Areas

Allow the use and development ofother wetland areas while avoiding, remedying or
mitigating any adverse effects on the wetland characteristics ofthe region.

[66] By reference to those policies and accompanying material he said that the

Council's policy regime is not in fact about protecting every individual wetland on

the basis of pre-determined, or yet-to-be-verified significance. He said that between

them, the RPS and the Proposed Regional Plan have consistently taken the approach

of classifying wetlands into one of the following three categories:
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• Significant wetlands;

• Other wetland areas;

• Wetland environments which are not wetlands for the purposes of the RPS or

regional plan (such as boggy areas on farm paddocks and wetlands

constructed for waste treatment or wastewater renovation purposes).

[67] Mr Chrisp was concerned that the inconsistency of Criterion 6 with these

other provisions would create uncertainty of outcome and unnecessary argument and

litigation.

[68] He supported modification of Criterion 6, or its deletion from the appendix.

[69] The appellant next called as a witness Dr C Howard-Williams previously

mentioned.

[70] Based on his long experience and studies concerning aquatic ecosystems in

New Zealand and overseas, Dr Howard-Williams spoke of the philosophical

difference for him between natural wetlands and those adjacent to man-made water

bodies that were constructed for water use. He said that he considered that the latter

are not of ecological significance, particularly the lake edge wetlands adjacent to the

hydro lakes on the Waikato River (as could be contrasted with the riverine wetlands

from Aratiatia to Mihi Bridge).

[71] Dr Howard-Williams described the general nature of the lake edge wetlands

in some detail, with illustrations. He said that, as observed by Ms Foden, changes to

hydro lake levels have occurred over time and will continue to fluctuate. The

wetlands that have established in the varial zone of the lakes will continue to adapt

as conditions change over time, for instance wetland vegetation might move up or

down the lake margin and species distribution might alter.

[72] Of importance in the evidence ofDr Howard-Williams, was his reference to a

report by Whaley K J, Clarkson B D and Leathwick J R, in 1995 entitled

"Assessment of the Criteria used to Determine 'Significance' of Natural Areas in

Relation to Section 6(c) of the Resource Management Act 1991". The paper was

prepared for the Waikato Regional Council. It was referred to throughout the

hearing as "Whaley et al1995", which we will do as well.
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[73] Dr Howard-Williams quoted the following from the report:

It is a relatively straightforward exercise to assign "significance" to features within
a region that are of obvious national importance, ie for areas that are widely
recognised to be under-represented in our natural protected areas network.
Examples are relatively unmodified wetlands or tall podocarp forests. Significance
becomes much harder to define when a natural area is small, isolated, part of a
semi-continuous modified landscape, or highly modified. For such instances, the
use of an appropriate ranking system is necessary with consideration of many
aspects ofthe area's biological and physical values.

[74] The witness then read us the list of "significance criteria" recommended at

page 17 of Whaley et al 1995:

• Representativeness;
• Diversity and pattern (oflandfonns, ecosystems and species);
• Rarity/special features;
• Naturalness/intactness;
• Size and shape;
• Inherent ecological viabilityllong-tenn sustainability;
• Buffering/surrounding landscape/connectivity;
• Fragility and threat (threat processes and agents, effects of proposed

modification);
• Management input (nature and scale/intervention necessary/restoration

potential).

[75] Dr Howard-Williams told us that for most of the varial zone of the hydro

lakes, the term "of significance" is not justified, and with reference to the above list

he said:

• As they are not natural they are not representative ofany natural system;

• Diversity ofplant species is generally low, and the diversity ofaquatic animal
species, particularly invertebrates, is low due to frequent water level
fluctuations in the varial zone;

• They have no rare plant, invertebrate, or fish species or special features, but
there are some areas ofparticular importance to waterfowl;

• They are not natural systems;

• They are mostly small or very narrow (a few metres wide) along lake shores;

• Their long-term sustainability is entirely dependent on management of lake
levels for hydro power;

• While they do form a link between land and lake this is patchy and the
connectivity aspect is minimal [with one qualification put forward];
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• The wetland habitats exist because of the hydro electric water level fluctuations
and the plant communities present can tolerate rapid water level changes; the
extent of these changes defines the individual plant species present at anyone
site;

• Management input is an irrelevant concept; the communities of the varial zone
are a function of man's continuous alteration of the environment; intervention
is not necessary and as they are a type ofman-made habitat there is nothing to
"restore".

[76] Dr Howard-Williams went on to describe a few areas of wetland along the

edges of the hydro lakes that might meet some of the criteria, before opining that

criterion 6 was not appropriate for general application to the edges of man-made

hydro lakes and other water bodies constructed for water use for hydro power,

irrigation and water supply.

[77] Dr Howard-Williams then recommended that criterion 6, if not deleted, be

amended to read:

It is wet/and habit for indigenous plant communities and/or indigenous fauna
communities that has not been created and maintained by human activities unless
they meet the criteria specified in Whaley et al 1995 or some other set of agreed
criteria.

[78] Dr Howard Williams confirmed to us that the criteria are the nine on page 17.

He also quite readily agreed to the deletion of the final words "or some other set of

agreed criteria" as being insufficiently certain for the purposes of the regime under

the RMA. We understand that Dr Howard-Williams' draft incorporates, by

implication, the exclusion in the earlier drafts relating to waste treatment and

wastewater renovation purposes.

Evaluation

[79] It will be instructive at this point to give further consideration to portions of

the very recent decision of another division of this Court previously referred to,

Minister ofConservation and Anor v Western Bay ofPlenty District Council. The

Western Bay of Plenty case was one in which the Court considered regulatory

controls in a proposed district plan, relating to ecological sites containing indigenous

vegetation and/or indigenous fauna. A good deal of the enquiry in that case centred

around how noteworthy an area or habitat must be for categorisation as significant

within the meaning of section 6(c) of the Act. The outcome of the proceedings in
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fact turned on the practical application and effect of the word "significant" in that

subsection, having regard to evidence placed before the Court concerning reputed

ecological sites.

[80] In that case the Court held (paragraph 18) that the indigenous vegetation or

habitat of indigenous fauna did not have to be nationally important to be significant

for the purpose of section 6(c). Neither did it have to be regional in character.

Rather, it was held:

It is a question of identifying and assessing (With the aid of qualified advice and
assistance) those areas or habitats that are significant within the district as to
require protection.

[81] In paragraph 19 of its decision the Court said:

"Significant" in its context necessarily imports the notion of informed judgment as
to those natural resources of the district that need to be protected. In the case of
Western Bays, a factor in coming to that judgment is the extent to which the bio
diversity resource ofthe district has already been diminished.

[82] Dr B D Clarkson, (who also gave evidence in the present case), presented

evidence in Western Bay of Plenty as to serious depletion of the natural resources

there being considered, and went on to specify a list of evaluation criteria said to

bear on the issue of significance. The Court set out that list, which not unexpectedly

was quite similar to that discussed by witnesses in the hearing before us, particularly

Dr Howard-Williams. The Court there expressly refrained from characterising the

criteria as definitive or exhaustive for general purposes, and we do precisely the

same on this occasion.

[83] As was said by the Court in Western Bay ofPlenty (paragraph 19 referred to

above), diminished resource is a factor. We perceive it as being aligned with "rarity

factors", as we have said previously.
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[84] We have a concern in the case before us, that to take the approach of the

Regional Council, and effectively exclude the operation of all the other evaluation

criteria for the determination of significance, is to weight the assessment unduly in

favour of that one factor, relatively important by itself though that one factor may be.

In Mr Chrisp's view, the effective inclusion of virtually all wetlands in the region as

"significant" did not appear to be based on any comprehensive assessment as to

nature and significance of the regional wetland resource and individual wetlands

within the regional wetland resource. He said that predetermining such an outcome



could undermine the integrity and credibility of the whole assessment process called

for by the application of the criteria in Appendix 3 of Variation. We will have more

to say about our own view that there has been an unduly narrow focus, when we

come to consider the provisions of sections 5 and 6 of the Act.

[85] In the Western Bay of Plenty case Dr Clarkson was giving evidence

concerning shortcomings as he perceived them in scheduling resources of

significance in a proposed district plan. He complained that the incomplete schedule

was occasioned by an "arbitrarily high threshold" having been set for site inclusion.

(86] Ironically, the reverse is alleged in this case. MRP contends that the

Regional Council on this occasion has set an arbitrarily low threshold.

[87] We have no doubt, having considered the evidence on behalf of the Council

from Mr Barnes, Ms Denyer and Dr Clarkson (to which we will return in some more

detail below), that historical depletion ofwetlands in the Waikato in New Zealand is

of great concern. However we also consider that there are other criteria spoken of by

Dr - Howard-Williams that are also very important to consider in assessing

"significance". Hence, concerning the wording of criterion 6, we are not persuaded

that historical depletion or rarity should rule the day, because we think it amounts to

unreasonable predetermination in the circumstances described in the evidence before

us.

[88] We turn now to consider the relative positions of sections 5 and 6 of the Act.

[89] As in this case, so m Western Bay of Plenty, section 6(c) attained

considerable prominence in submissions and evidence. However, the context in

which section 6(c) must be placed is important, and we can do no better than quote

the words employed by that division of the Court (at paragraph 30), with approval:

In weighing the evidence of the witnesses on all sides, we have borne constantly in
mind the Act's single purpose ofpromoting the sustainable management of natural
and physical resources. Section 6 matters, nationally important by prescription as
they are, plainly need to be recognised and provided for in conjunction with the
many other considerations contemplated by the legislation in the district planning
process. It thus becomes a question of weighing all relevant matters and
incorporating them within the plan's framework in order to produce a carefully
analysed and well-balanced document for achieving the Act's purpose. That is not
to say that individual aspects of sections in Part 11 of the Act that follow upon
section 5 are bound to become submerged and lost sight of in the mix of the plan's
ingredients. The sections subsequent to section 5 are designed more fully to inform
and assist a body such as the Council in following through and applying
Parliament's intent in achieving the Act's purpose for its district. Expressed in the
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reverse context, those sections are not intended to be applied as a series of
competing considerations liable to undermine the achievement of the purpose laid
down in section 5.

[90J As will be seen from our ultimate findings, we are concerned that the Council

in putting forward the mediated draft of criterion 6, may have placed an

inappropriately high degree of emphasis on the one value of rarity, and paid

insufficient attention to the other values discussed by Dr Howard-Williams, as well

as to the many factors to do with sustainability in section 5 of the Act. These factors

include amongst other things, managing the use, development and protection of

natural and physical resources (including the hydro lakes and the existing hydro

generation infrastructure) in a way or at a rate which enables people and

communities (including the entire population of New Zealand) to provide for their

economic wellbeing and for their health and safety while -

Sustaining the potential of natural and physical resources (including the

resources mentioned above) to meet the reasonably foreseeable needs of

future generations-

as well as the other elements of section 5.

[91J In expressing those views, it is important that we make it clear that we have

weighed the many competing factors placed before us in evidence, including those

described in our analysis of the cases for the parties above, and related issues placed

before us in rebuttal statements and answers to questions during the course of the

hearing.
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[92] Mr McAuliffe and Ms Denyer were at some pains to stress that the

"reasonably simple and understandable approach" taken by the mediation draft of

Criterion 6, would provide certainty and lessen the need for expensive and detailed

ecological investigations so as continually to reconfirm whether or not particular

wetlands were significant. We consider however that not only is the issue of

identifying and supporting genuinely "significant" wetlands sufficiently important of

itself, but also that due consideration of other matters in Part II of the Act, require

that this approach to saving costs be put aside. We are also mindful of the concerns

expressed by Mr Chrisp that section 3.4.8 of the RPS and some provisions of the

Proposed Regional Plan, would be inconsistent with the mediation draft of criterion

Stt-I\l OF l; 6, and that that factor in itself would erode certainty and increase debate and levels
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[93] Mr McAuliffe was cross-examined by Mr Cowper concerning the exception

in the mediation draft of criterion 6, for waste treatment or wastewater renovation

purposes. Having answered Mr Cowper that the thrust of it was to exclude wetlands

where vegetation was harvested as part of a management regime, he then quite

properly accepted that the policy considerations of allowing that are quite similar to

fluctuation of water levels as part of a lake management regime. In re-examination

Mr McAuliffe said that he was not aware of any water supply dams in the Waikato

region of comparable scale to the hydro dams on the Waikato River, or any having

wetlands that would satisfy criterion 6. We cannot be sure however that such

facilities might not be placed somewhere in the Waikato region in future, and

although bio-diversity would obviously benefit from wetlands at the edges of them if

they were to be established, we hold that it is quite inappropriate to predetermine

now, that such future possible wetlands (if they come to contain indigenous

vegetation or become a habitat for indigenous fauna) should acquire some special

position on account of rarity value without account being taken of such other values

as might be relevant at that time in the future.

[94] An issue arose during the cross-examination of Mr Barnes by Mr Cowper.

He was asked whether he had personally studied the margins of the hydro lakes. He

indicated that he had not, and further agreed that most of the reports cited in

evidence on behalf of the Council were primarily concerned with the lower Waikato

wetlands (with the exception of the Karapiro Report and application materials lodged

by MRP). This further caused us to examine a statement of Ms Denyer on behalf of

the Council, in paragraph 5.4 of her rebuttal evidence to the effect that the concepts

in Whaley et al 1995 had already been incorporated into Appendix 3. (She had said

that the concepts had been moulded into standards through the public process of

policy development). We were not satisfied from this evidence (or any other that we

heard) that sufficient assessment had been carried to support the setting of the very

low threshold in criterion 6. Rather, we have come to the view that the mediation

draft of criterion 6 "begs the question" as to what is "significance" concerning

wetland habitats.

[95] Mr Barnes in his rebuttal statement on behalf of the Council expressed

concern that confirmation of the presence of many of New Zealand's shy wetland

birds is quite difficult. We have no doubt that certain kinds of ecological assessment

are less easy than others. However, we do not accept that this would be a valid
c. SV.L Of /)., ki .
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quite difficult and involve value judgments, but regulatory authorities and this Court

have become well used to working with them. Indeed, Dr Howard-Williams, under

cross-examination by Mr Milne, made several references to the technique of making

value judgments. In particular, he said that the criteria listed in Whaley et al 1995 all

require some kind of value judgment that would need to be made by skilled people

like the several ecologists giving evidence in this case.

[96] Ms Denyer was cross-examined by Mr Cowper about the evidence of

Dr Howard-Williams that wetlands on the margins of hydro lakes are generally not

significant. It was interesting that while Ms Denyer maintained strong disagreement

with that point of view, and asserted that the criteria in Whaley et al1995 must have

been misinterpreted and therefore misapplied by Dr Howard-Willaims, she offered

no further detail. Equally noteworthy, Dr Howard-Williams was not tested on that

aspect of his evidence or his reasons for same.

[97] Dr B D Clarkson a specialist in plant ecology and bio-systernatics, with

considerable experience in assessment, selection and practical implementation of

protecting natural areas, was introduced to provide rebuttal evidence on behalf of the

Council. In particular, we heard from him as one of the authors of the report Whaley

et al 1995. He reminded us that no threshold for significance was identified in the

report, despite the report outlining a scientific methodology for assessing

significance emphasising the use of multiple criteria. He said that the report

informed the deliberations undertaken by Council in developing the Regional Policy

Statement, but the approach followed in the RPS differed in being one in which

thresholds or triggers have been identified in its criteria to give greater certainty in

decision-making. Our view of that is that while the approach of incorporating

greater certainty appears to have been taken by the Council concerning Criterion 6,

other criteria nevertheless do involve the making of value judgments, (a technique

which we have already said is not inappropriate). Purely by way of example, we

perceive that in Criterion 7 judgment must be exercised as to what is meant by

relative size of certain habitats, and in Criterion 8 a judgment is required to be made

as to whether a particular habitat is "critical" to the self-sustainability of indigenous

species.

[98] Dr Clarkson went on to say that Dr Howard-Williams had provided an

artificial classification of the Waikato wetlands that at its first couplet separated

wetlands into natural wetlands or man-made wetlands, which Dr Clarkson said

ppeared to be designed more to exclude particular types of wetlands from
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consideration than to assist III the process of identifying which wetlands are

significant. For our part, we perceive that Dr Howard-Williams was saying

something different. In effect he was saying that wetlands that are more natural are

ecologically more important (and he gave examples based on comparative extent of

bio-diversity); he then recommended that the less important ones might still qualify,

but should do so only after due assessment.

[99] Dr Clarkson next made the point that few if any wetlands are exempt from

influences of human activity, and that within the Waikato region it can be said that

there is a continuum of wetland sites starting with those which were associated with

highly modified landscapes and proceeding to those that would be considered close

to being in their original and natural state. Hence, he was critical of the redraft

proposed by Dr Howard-Williams to exclude certain wetland habitats on the basis of

their having been created or maintained by human activity unless they met the

criteria specified in Whaley et al1995.

[100] We agree with this criticism offered by Dr Clarkson. We think that aspect of

Dr- Howard-Williams' proposed wording contains the potential for undue debate,

particularly as to "maintained by human activities". We will return to deal with this

issue later, but observe at this point that the evidence that we heard led us to believe

that the wording of Criterion 6 could be a good deal tighter, and still meet the

purpose of the Act.

[101] Finally concerning the evidence of Dr Clarkson, he was cross-examined by

Mr Cowper on the suggestion that it was disappointing that virtually all wetlands had

been labelled significant without due consideration of all the relevant criteria. Dr

Clarkson once again made a particular point of referring to the historical loss of the

resource through depletion, and suggested that this factor had actually gained in

importance since the production of the Whaley et al report in 1995. Nevertheless,

particularly when we are required to consider matters against the broad purpose and

principles in Part II of the Act, we are not attracted to an almost automatic

discounting of all other values than rarity. Dr Clarkson did not go so far as to say,

and neither did any of the other ecologist witnesses, that the factor of rarity has

overtaken all the other factors combined, in scientific importance, whether as at

1995, or later.
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[102] It is appropriate at this point to consider the Addendum provided to the

evidence of Dr Howard-Williams. In the addendum, he further described the

workings of certain of the Criteria further and addressed concerns that had been

raised in the rebuttal evidence ofwitnesses called on behalf of the Council.

[103] In that material, Dr Howard-Williams strongly maintained his position that

man-made wetlands have their limitations, and expressed the view that he discerned

that some of the other witnesses, on close analysis of their evidence, were of the

same VIew.

[104] Paragraph 4 of the addendum is important. In it Dr Howard-Williams

addresses Dr Clarkson's concern upon which we have already remarked, that there is

a continuum of wetlands sites from natural to man-made and that in some cases it

may be difficult to determine the "state of naturalness". Concerning this,

Dr Howard-Williams answered that in the case of man-made water bodies that have

been deliberately constructed or whose wetlands are continuously maintained by

man's activities, there can be no doubt.

[105] We hold some concerns about the vagueness ofphraseology employed in that

regard by Dr Howard-Williams (eg "deliberately constructed", and "continuously

maintained"). For this reason, we consider that Criterion 6 should employ clearer

language addressing and providing exceptions that have due regard for the purpose

of the Act.

Decision

[106] Despite its somewhat catch-all role, and for the reason that wetlands with

significant indigenous qualities are important for bio-diversity, we are not persuaded

that Criterion 6 should be deleted from Appendix 3 of the Variation.

[107] Neither in our view is it appropriate that the Council should be told or

advised to proceed now to undertake a comprehensive assessment of wetlands with a

view to compiling a list of significant ones.



Criterion 6, however, lie somewhere between the suggestions made by Dr Howard

Williams, and those of counsel for MRP.

[109] First, we agree with the criticism contained in paragraph 25 of the rebuttal

evidence of Mr McAuliffe that Dr Howard-Williams' suggested words "or some

other set of agreed criteria" should not be employed because of the considerable

uncertainty they import. We are reminded as well that Dr Howard- Williams agreed

about this when questioned by us.

[110] Next, having indicated that we were troubled by impreciseness in the phrase

"has not been created and maintained by human activities ", we have decided

instead that a reference to creation and maintenance for specific water use projects

should appear, being hydro electric power, irrigation, water supply, waste treatment,

and wastewater renovation purposes. (The last two of these already feature in the

earlier versions of Criterion 6).

[111] It is our judgment therefore that Criterion 6 should read:

It is wet/and habitat for indigenous plant communities and/or indigenous fauna
communities' that has not been created and subsequently maintained for or in
connection with:

(a) waste treatment; or

(b) wastewater renovation; or

(c) hydro electric power lakes', or

(d) water storage for irrigation; or

(e) water supply storage;

unless in those instances they meet the criteria in Whaley et al (1995).

1. Does not include exotic rush/pasture communities.
2. Does not include Lake Taupo.

[112] The respondent is directed to amend Criterion 6 in Appendix 3 of Variation 3

of the RPS accordingly.
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[113J Consistent with the normal practice of this Court in reference cases, we

express the preliminary view that costs should lie where they fall, unless an

application is made by any party within 15 working days in which case a timetable

for submissions will be set.

DATED at AUCKLAND this 14-(1-.. day of O-e-~

For the Court:

LJNewhook
Environment Judge

2001.
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