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MAY IT PLEASE THE PANEL 

1 Sara Harnett is a submitter to various provisions pertaining to quarries within the 

Rural (Quarry) Zone and the Rural (Fringe) Zone, in addition to opposing submissions 

by Fulton Hogan Limited in relation to its proposed land swap with the Christchurch 

City Council (the City Council) in relation to the Templeton Golf Course site (the 

Fulton Hogan Proposal).   

2 I am representing Ms Harnett in relation to her submissions addressing the Fulton 

Hogan Proposal.  These Closing Submissions are confined to that matter. 

3 Ms Harnett and her family live on Pound Road in a dwelling located 36 metres from 

the boundary in common with the golf course site.  Their sole income is derived from 

horticultural activities undertaken on the land.   

4 Ms Harnett has given evidence as to grounds upon which opposition is raised to the 

Fulton Hogan Proposal.  The golf course site adjoins Ms Harnett’s property on its 

northern boundary.  It provides a high level of amenity in terms of the visual outlook it 

affords from their property, and in light of the ‘passive’ nature of the recreational 

activities that occur there.   

5 As Ms Harnett explained, the golf course provides some respite to the otherwise 

noisy environment surrounding their property.  Their land is close to the Ruapuna 

Raceway (to the west), and fronts the heavily trafficked Pound Road (to the east).  It 

is also located within the 50-55 dBA noise contour associated with the Christchurch 

International Airport.  Their land is across the road from an emerging Waterloo 

Business Park.   

6 With the exception of traffic movements, noise emanating from the more distant 

existing quarry on Pound Road does not contribute to the background noise 

experienced by Ms Harnett and her family.  They are opposed to the prospect of that 

activity relocating to the neighbouring golf course property. 

7 As stated at the hearing, grounds for opposing the Fulton Hogan Proposal raised by 

Ms Harnett are more or less the same as the grounds raised in opposition by the City 

Council, and the City Council’s Opening Submissions on the Fulton Hogan Proposal 

are adopted.   

8 Ms Harnett agrees with the City Council that the triggers proposed by Fulton Hogan 

for deferred zoning rely on a range of events that give rise to a high level of 

uncertainty.  The reserve exchange under s 15 of the Reserves Act 1977 (the 
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Reserves Act) gives rise to a high level of uncertainty for reasons explained by City 

Council witnesses,1 and in the City Council’s Opening Submissions.   

Reserves Act leasing provisions not been considered 

9 As also became apparent in the hearing,2 no consideration has been given to the 

further process involving the grant of a lease for the occupation of any buildings on 

the proposed golf course site.   

10 The City Council’s leasing powers are governed by the Reserves Act provisions, and 

in the case of a recreation reserve all leases require the Minister’s (Department of 

Conservation) consent unless the lease is in conformity and contemplated by an 

approved Management Plan.3   

11 It is highly unlikely that there will be an approved Management Plan for the new golf 

course site, and therefore the Minister’s consent to any lease will also be required as 

a condition precedent to the operation of a new golf course.   

12 Iwi consultation and public consultation will also be required where a lease is 

proposed over Council owned recreation reserve.   

13 Implied terms for a recreation reserve are set out in the First Schedule to the 

Reserves Act.  A term of lease may be for no more than 33 years and all 

improvements on the land must revert to the lessor (the City Council) at the end of 

the term.   

14 Leases under s 54(1)(b) and (c) are also subject to a limitation as to the number of 

days in any year (40, but not more than 6 consecutive days) that public may be 

charged for entry to the ground or stand, and must allow use by non-members at a 

reasonable fee.  These controls reflect the general requirement that reserves be 

available for public use.   

15 No apparent consideration has been given to whether the planned concept of an 

international golf course fits comfortably within these Reserves Act leasing 

parameters.   

16 The IHP cannot presume the outcome of any of the Reserves Act statutory 

procedures.  Accordingly, the IHP cannot assume that the Council and residents of 

Christchurch will receive the promised replacement golf course, even if the conditions 

                                                        
1
 Notably Mr Wedge 

2
 In Counsel’s cross-examination of Mr Chrystal 

3
 See s 54(1) of the Reserves Act  
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for the uplifting of the Rural (Quarry) Zone are fulfilled.  There would be no ‘clawback’ 

of the land once the conditions for the uplifting the Rural (Quarry) Zone have been 

fulfilled should an ‘operational’ golf course not eventuate. 

17 From the perspective of Ms Harnett and her family, the potential also exists that the 

quarry zone will be uplifted without their knowledge, as there is no requirement that 

the City Council give any notice that conditions for the uplifting of the zone have been 

met by Fulton Hogan.  From the moment that the Rural (Quarry) Zone provisions are 

operative, the onus for mitigating any potential effects swings to the adjoining 

landowner, pursuant to the 250 metre buffer requirement for new residential units. 

18 As Ms Harnett explained, the deferred status for the zoning will lapse if the conditions 

for its uplift have not been met by the specified date in 2021.  By this time, the 

Certificate of Compliance (CoC) for a dwelling on the Harnett property will have 

lapsed, unless given effect to (by May 2019).  Ms Harnett has explained that they will 

not build a second dwelling for their retirement if the new quarry is to proceed.   

19 The uncertainty created by the deferred zoning means that they will have to make a 

decision whether to give effect to the CoC, at a time when uncertainty will continue to 

prevail as to whether the uplifting will ever occur.  An extension of time within which to 

give effect to the CoC is unlikely, because the statutory criteria for an extension 

includes the requirement that “substantial progress or effort has been made and 

continues to be made” towards giving effect to the consent.   

Excavation Buffer 

20 In the event that provision is made for the new Rural (Quarry) Zone on the golf course 

site, Ms Harnett requests that a 250 metre setback apply to the edge of any 

excavation within the new quarry site, to be measured from the boundary in common 

with her property.   

21 This relief is sought on the basis that it is consistent with the broader principles under 

the Resource Management Act (RMA) that underpin “buffer distance” requirements 

contained in the pRDP, notably: 

21.1 Rule 17.3.3.7c – A new residential unit must not be established within 250 

metres of an established quarry or an existing quarry zone (non-compliance 

with which triggers a restricted discretionary activity consent); and 

21.2 Rule 17.3.2.4 D3 – Any new quarrying activity must be located 250 metres or 

more from a Residential or Specific Purpose (School) Zone boundary, as a 
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condition to discretionary activity status (non-compliance with which triggers 

non-complying activity status). 

22 An early Environment Court authority to discern the relevant principles relating to the 

duty to internalise effects,4 confirmed the following: 

 In every case activities should internalise their effects unless it is shown on a 

case by case basis that they cannot reasonably do so; 

 There is a greater expectation of internalisation of effects of newly established 

activities than of older activities.  This is because new activities are not 

encumbered by existing plant and have access to better technology, and/or may 

have little scope for “within boundary” buffers; 

 Having done all that is reasonably achievable, total internalisation of effects within 

the site boundary will not be feasible in all cases, and there is no requirement in 

the RMA that this must be achieved; 

 To justify imposing any restrictions on the use of land adjoining an effects emitting 

site, the industry must be of some considerable economic or social significance. 

23 The 250 metre excavation buffer (or “within boundary” buffer) sought by Ms Harnett is 

justified on the basis that it is consistent with the principle that as the new activity, it 

should internalise its effects rather than transferring the burden to the adjoining 

landowner.   

24 It is irrelevant that there is no similar rule contained in the pRDP.  The golf course site 

is unique in the sense that is the only new quarry site proposed to be located within a 

new Rural (Quarry) Zone.   

25 Whilst it is true that for a new quarry in the Rural Urban (Fringe) Zone, the 250 metre 

“within boundary” setback will only apply in relation to a Residential Zone or Special 

Purpose (School) Zone boundary and not a residential unit, at best a new quarry 

activity in a Rural (Fringe) Zone is a discretionary activity.  If the setback is not met, 

the new quarry will be a non-complying activity.  This activity status triggers a 

requirement to evaluate all effects, including any effects on nearby residential units 

within the same (rural) zone.  Regardless of activity status, it is conceivable that as an 

outcome of a consent process, a new quarry may be required to provide more than a 

                                                        
4
 Winstone Aggregates and Others v Matamata Piako District Council W055/2004 
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30 metre “within boundary” buffer due to its proximity to an existing residential unit, 

which is all that the Rural (Quarry) Zone would require of Fulton Hogan. 

26 It is also true that the requirement for a residential unit to be located 250 metres from 

an established quarry or Rural (Quarry) Zone boundary, is not a mandatory standard.  

Conceivably, a resource consent may be sought for a reduced setback.  However, it 

must be assumed that there is some rationale to justify that setback ‘threshold’ and 

that it is not set on an arbitrary basis.   

27 Indeed, some expert support for the 250 metre setback was to be found in the 

evidence of Mr Chilton, Air Quality Scientist engaged by Fulton Hogan Limited.  Mr 

Chilton supported the setback in terms of mitigating fugitive dust emissions.  Mr 

Stuart Camp5 also supported the pRDP setback requirement of 250 metres for new 

residential units in order to address noise effects associated with established 

quarrying activities.   

28 Once the Rural (Quarry) Zone is uplifted, the pRDP provisions would lead to the 

result that a new dwelling on Ms Harnett’s property would have to be located 250 

metres (or more) from the new Rural (Quarry) Zone boundary.  Had it not been for the 

fact that Ms Harnett has obtained a CoC for a second dwelling on their property, that 

development opportunity would not then be available, unless allowed by a resource 

consent.   

29 If the CoC lapses, a resource consent will be required to establish a dwelling in the 

same location.  Although it might be possible to obtain a fresh resource consent for a 

dwelling in the 30 metres from the boundary, reasonably significant costs would be 

incurred as a result of the need to engage expert evidence on noise and dust, 

together with the City Council’s processing costs.6  

30 There has been no principled reason advanced by Fulton Hogan, as the proponent of 

a new quarrying activity, as to why it should not have to bear the full obligation to 

internalise adverse effects of its activities.  Similarly, in relation to the costs of a 

resource consent process to show that adverse effects are internalised to the fullest 

extent possible.   

31 Although Fulton Hogan would say that this is what it sought to do at this hearing, 

there was too much uncertainty in its evidence to enable the IHP to be satisfied about 

                                                        
5
 See his evidence for the Christchurch City Council, para 7.4 in particular 

6
 Recovered under s 36 of the RMA 
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that, particularly in relation to noise.  Moreover, too much reliance was placed on the 

Noise Management Plan as the method of managing noise.   

32 Management plans are the technique used to manage the effects of any given activity 

in a flexible manner.  A management plan is typically used in addressing the effects 

of a proposal where the nature and extent of those effects is uncertain and the 

outcome of methods proposed to avoid, remedy or mitigate is also uncertain.   

33 Management plans are more often imposed as a condition of consent for a specific 

proposal.  Conditions will set clear and precise objectives to provide focus for the 

management plan, methods for monitoring and evaluation, and responses where 

stated objectives are not met.   

34 There is a sense in which the management plan process is being used by Fulton 

Hogan as a means of deferring a proper assessment of noise effects of its activities 

to a later date, as it does not have the specific details of a new quarry proposal to 

enable that detailed examination through this hearing process.  The problem with this 

approach is that this later evaluation would occur within the framework of a permitted 

activity rule. 

35 Mr Camp repeatedly emphasised his view that a technical acoustic report would need 

to be provided by an acoustic consultant to support the Noise Management Plan 

provisions, although provision of such a report is not a requirement of any of the 

proposed rules in the Rural (Quarry) Zone.   

36 The further problem is that a permitted activity rule does not afford the City Council 

any discretion in relation to its content.  Nor is there an ability for a potentially affected 

neighbour to be involved in the process of settling its content.   

37 If the permitted activity framework had been restricted to purely extraction activities, 

establishing compliance with noise limits may be more easily addressed through the 

management plan process.  However, the pRDP proposes that processing involving 

at least 50% of native gravel will also be a permitted activity alongside extraction 

activities.   

38 Mr Camp’s evidence did not address ‘cumulative’ compliance with noise limits where 

these activities are conducted simultaneously, and yet he accepts Mr Humpheson’s 

evidence that simultaneous activities will lead to a 3 dBA increase in the noise 

produced by either extraction or processing activities conducted on their own.   
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39 The residual question also remains as to how the 250 metre setback for a new 

residential unit adjoining an existing quarrying activity is able to be justified (on 

acoustic grounds) if the new quarrying activity is able to meet the relevant noise limits 

at the boundary of its site, as Mr Camp contends.   

40 Mr Camp supported the introduction of that setback rule on the basis of a 

“precautionary approach”, whilst at the same time defending the adequacy of the 

rules that would apply to Fulton Hogan’s new quarry site.  If precaution is justified on 

the basis of his assessment of the risk (of adverse noise effects), that risk should be 

borne by Fulton Hogan.  

Traffic 

41 Ms Harnett gave evidence as to her expectation that heavy vehicle movements 

associated with the existing quarry on Pound Road would reduce once the existing 

Fulton Hogan Pound Road quarry was exhausted and other processing activities had 

ceased.   

42 The IHP heard evidence that the Pound Road quarry is used for processing imported 

material, including material extracted from the nearby quarries in Barters and 

Hasketts Roads (consents were attached to the evidence of Mr Kevin Bligh).   

43 These consents authorise the quarry activities on those sites that are not within a 

Rural (Quarry) Zone together with the transportation of the extracted gravel to the 

Pound Road site for processing.   

44 Fulton Hogan holds other consents that authorise the cement batching plant and 

asphalt plant on the Pound Road quarry site amongst other activities.  There was no 

evidence of any consent held by Fulton Hogan that authorises processing of imported 

material on its Pound Road site where ‘native’ gravel is not used in the processing.   

45 The unstated assumption appears to be that this activity is permitted under the 

operative City Plan.  This issue is relevant to the question of whether existing use 

rights would arise enabling that processing activity to continue.  Suffice to say, 

existing use rights will only arise if that activity has lawfully established at the time the 

district plan rules regulating that activity change.   

46 My reading of the operative City Plan provisions do not permit processing of imported 

gravel aggregate on a quarry site where native aggregate has been exhausted, and 

this appears to be consistent with the City Council’s view of its plan.  Whilst this is not 

a matter that the IHP needs to decide, the IHP should not assume that existing use 



 

Stage 2 Rural: Submitter 2162 Sara Harnett Closing Legal Submissions 1 December 2015 Page 8 

rights would allow processing of imported material to continue on the existing Pound 

Road quarry site.  This is perhaps somewhat of a moot point, as the Barters Road 

and Hasketts Road quarries consents are each for a limited term.   

47 Fulton Hogan does hold resource consents for cement and asphalt batching activities 

that are not limited in their term, although absent any new resource consents being 

obtained in the future, activity on the existing Fulton Hogan quarry site associated 

with quarrying will inevitably reduce over time.  Accordingly, it does not follow that the 

Fulton Hogan Proposal would result in a net reduction in traffic compared to the 

status quo, as this is likely to occur in any event.   

Conclusion 

48 Ms Harnett and her family are directly affected by the proposed new quarry site.  

They are opposed to the prospect that they will bear the burden of Fulton Hogan’s 

unwillingness to wholly internalise adverse effects including dust and noise.   

49 Fulton Hogan have not justified why the new quarry should be allowed to establish as 

a permitted activity with a setback of 30 metres in circumstances where if this were to 

be rezoned Rural (Fringe) Zone, any new quarrying activity at best would be a 

discretionary activity.  That would trigger a resource consent process, which would 

allow greater scrutiny of potential effects, also bearing in mind that the proponent of 

the quarrying activity would have to provide specific details of its proposal as opposed 

to seeking approval in principle, as it is doing in this case.  In that process, there 

would also be much greater rigor given to the contents of any management plan 

which would address all effects, and not just noise.   

50 If any rezoning of the land is justified on a deferred basis, a Rural (Fringe) Zone may 

have been more appropriate, although that is not what has been sought in Fulton 

Hogan’s proposal.  Moreover, and as stated, Mr Harnett and her family are opposed 

to the use of the deferred zoning, the use of which is to obtain an “approval in 

principle” to the proposed quarrying activity ahead of meeting Reserves Act 

requirements for the land swap, uplifting of the recreation reserve status and 

subsequent leasing arrangements.  

Dated this 1st day of December 2015. 

 
 
P A Steven QC 
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