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May it please the Panel  

  

Introduction  

  

1 These legal submissions are filed in support of the submission of JM and MJ van der 

Wal, submitter 2167 (the submitters).  That submission seeks to correct an historical 

anomaly in a small settlement boundary, which sees land which is not rural in nature, 

values or use, retain a split zoning for no discernible reason connected with the purpose 

of rural zonings.   

2 In accordance with the evidence filed in support of the submission, it seems that the most 

likely reason for the wedge-shaped intrusion of rural zoning, which does not follow parcel 

boundaries, is to deal with past perceived stability issues for which the natural hazards 

overlays have now been provided.  Using partial rural zoning of parts of sites that are so 

small that they can never sensibly be used for any rural land use to deal with issues dealt 

with by specific hazards overlays is contrary to the approach of the Replacement District 

Plan. 

3 Justified concerns have been raised by the other users of the right of way accessing 8 

Glas Brae regarding the potential for adverse effects if the rezoning were to give rise to 

the subdivision of that lot, however such effects can be dealt with by site-specific 

controls.  The retention of the split zoning is not the appropriate means of doing so.   

4 The Council’s planning witness Ms Oliver has identified only one reason for the site not 

being rezoned, which is that it would be contrary to Strategic Direction Objective 3.3.7(c), 

which only provides for urban activities within existing urban areas and Greenfield Priority 

Areas under the Canterbury Regional Policy Statement Chapter 6, Map A.  However, it is 

submitted that this stems from an incorrect interpretation of that Objective.   

5 Under a correct interpretation of the Objective the rezoning would give effect to that 

Objective because the site is not a greenfield site, but is already urban in use, nature and 

location and the rezoning will consolidate urban activities within the existing urban form 

of Governors Bay. 

6 If, however, the Panel does consider it is constrained in this way, it is submitted it would 

be appropriate to identify this portion of boundary as requiring correction, which should 

be attended to as soon as there is an opportunity to correct the metropolitan urban limits 

boundary which was based on an historical anomaly.   
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7 A brief legal submission as to the appropriate interpretation of Strategic Direction 

Objective 3.3.7(c) and an indication of the controls that are considered appropriate to 

address the opposing submitters’ concerns are included below. 

Interpretation of Strategic Direction Objective 3.3.7(c) 

8 The Interpretation Act 1999 applies to the interpretation of District Plan provisions.  

Under s5 the purpose, scheme and arrangement of an enactment are to be taken into 

account along with the text, to ascertain its meaning. 

9 The Objective commences with stating its purpose, which is “A well-integrated pattern of 

development and infrastructure, a consolidated urban form, and a high quality urban 

environment”. This is achieved by the various more detailed goals listed in clauses a. to 

h. Amongst those is Clause c, which reads as follows:  

Provides for urban activities only:  

i. within the existing urban areas; and  

ii. on greenfield land on the periphery of Christchurch’s urban area 

identified in accordance with the Greenfield Priority Areas in the 

Canterbury Regional Policy Statement Chapter 6, Map A; 

10 The overall intent behind this is logically to consolidate urban form by indicating that 

providing for urban activities in urban areas is appropriate, but inappropriate on 

“greenfield land” unless that land is identified as Greenfield Priority in Map A.  It follows 

that if land is not “greenfield land”, it does not need to be identified in that area on that 

map to comply with Clause c.ii above.  The logical alternative is that it is then covered by 

clause i., since if it is not within a greenfield area, it must then be within an existing urban 

area.  This is reinforced by the definition of “Greenfield Land”. 

11 “Greenfield land” is defined as “land not previously or currently used for urban activities 

and which is generally rural land”. It is implicit in this definition that it is used to 

distinguish this type of land from the other class, which is urban land.  Land which does 

not meet the definition of “greenfield land” is therefore by implication urban.   

12 While the terms “urban area” and “rural area” are not defined, “urban activity” and “rural 

activity” are.  Their definitions reinforce the above implicit distinction.  The relevant part of 

the definition of “urban activities” is “activities of a size, function, intensity or character 

typical of those in urban areas and includes residential units at a density equivalent to 

more than one residential unit per 4 ha of site area”, while “rural activities” are defined as 
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“the use of land and buildings for the purposes of farming and plantation forestry, which 

may include farm buildings and a residential unit”. 

13 In practice then, if there is a site which is less than 4ha, containing a dwelling, it meets 

the definition of “urban activities”.  If it is not used for agriculture or forestry and is unlikely 

to be able to be used for that, then it is not used for a “rural activity” and would not 

logically be regarded as rural in nature.  Either way, it then cannot meet the definition of 

“greenfield land” and by implication it must be “urban”.  If it is used exclusively for an 

urban activity, this would reinforces this implication.  If it is also surrounded by sites all 

with the same or similar characteristics, then the only logical conclusion is that it is within 

an “urban area”.   

14 Not only does providing for urban activities on such a site then not impinge upon the 

restrictions against doing so in unmapped greenfield areas or outside urban areas, but it 

gives effect to the overall purpose of the Objective, by ensuring that the pattern of 

development is well integrated and there is consolidation of urban form.  The correct 

means of interpreting the Objective must therefore be that providing for the urban use of 

such a site does indeed give effect to that Objective.  It is then entirely appropriate to 

give it an urban zoning, such as the small settlement zoning.  

15 The evidence filed with the Panel shows that 8 Glas Brae, excluding the portion of the 

right of way that belongs to it, is about 2,600m2, which is very much less than 4ha.  It 

contains a residential unit.  It is not used for farming or plantation forestry.  It does not 

have a predominantly rural character. It is surrounded by lots with predominantly the 

same characteristics.  That being the case, rezoning it small settlement cannot be 

contrary to Object 3.3.7(c); on the contrary, it more appropriately gives effect to that 

Objective than retaining its current split zoning, the rural portion of which has no 

connection to its actual character and use.   

16 Since Ms Oliver’s expert planning evidence states that but for this Objective and subject 

to the resolution of the access issues, the rezoning has merit, it is clear that it is more 

appropriate, provided those access issues can be resolved.   

Access Issue 

17 Section 77A provides this Panel with the power to impose the same types of conditions 

to district plan rules as could be imposed on resource consents under s108.   
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18 We as submitters propose that if either 7 or 8 Glas Brae is rezoned, then the following 

additional site-specific control should be imposed to the subdivision of either site, with 

failure to comply with it rendering subdivision a non-complying activity, as it is now: 

 The provision of proof, to the satisfaction of the Council that access can be 

provided to any newly created lot, in a manner that will cause no unacceptable 

adverse effects to the existing authorised users of the Glas Brae right of way.  

Such proof can take the form of either the written consent of all owners of the 

right of way, an undertaking to pay for any upgrade necessary to deal with 

additional traffic loadings and make good any damage caused by the creation of 

such extra lot, or provision of access to such an extra lot via a means other than 

the Glas Brae right of way.  

Conclusion 

19 It is respectfully submitted that the evidence before the Panel will demonstrate that the 

zoning as sought by this submission more appropriately gives effect to the purposes of 

the Act, as expressed in the applicable objectives and policies than leaving it with its 

current dysfunctional illogical split zoning that is an historical anomaly from a superseded 

plan.  

 

Dated 4 September  2015  

 

J M van der Wal  

 


