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1. EXECUTIVE SUMMARY 

1.1 This statement of evidence focuses on the definitions of hazardous facilities and 

hazardous substances. 

1.2 The Council's proposal to delete the definition of hazardous facilities from the 

Christchurch Replacement District Plan (CRDP) is in my view, appropriate as it was 

agreed for that phrase to be deleted from Chapter 12 Hazardous Substances and 

can be interpreted having its ordinary meaning in other parts of the CRDP. 

1.3 The Council has recommended that the definition of hazardous substances, as agreed 

in Chapter 12, should apply in the Definitions Chapter of the CRDP.  If that is to occur, 

then I consider that  further amendments are required to the definition of hazardous 

substances because the term "hazardous substances" is used in other parts of the 

CRDP, specifically Chapter 21.8 - 8 - Specific Purposes (Lyttelton Port) Zone (Chapter 

21.8).  In that Chapter, while there is a reasonably generous threshold for permitted 

quantities of hazardous substances without tripping consent requirements, within 

the Bulk Liquids Storage Area those threshold controls do not apply.  Unless the 

amendments suggested below are made, very minor uses of hazardous substances 

(eg fuel in cars, fire fighting equipment etc) within the Bulk Liquids Storage Area 

would be required to obtain consent.    

1.4 To address this issue, I support the application of some of the exemptions included in 

the definition of Hazardous Substances, as agreed at Chapter 12, to the Bulk Liquids 

Storage Area controlled through Section 21.8 of the CRDP.  The exemptions sought do 

not relate to the regulation of bulk liquid storage; they relate to the control of incidental 

activities involving hazardous substances and seek to avoid triggering consent based 

on the nature, scale and potential effects of such activities.  Therefore, the addition of 

the exclusions to the definition of hazardous substances in the Definitions Chapter, and 

its application to Chapter 21.8, would not cut across the matters that are regulated by 

the Lyttelton Port Recovery Plan (LPRP).  

1.5 The amendments sought in this evidence to the definition of hazardous substances 

are set out in Paragraph 4.8 of my statement of evidence. 
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2. INTRODUCTION 

 Qualifications and experience 

2.1 My full name is David William le Marquand and I have practised resource management 

for over 30 years.  I am a Director of Burton Planning Consultants Limited. I hold the 

qualification of Bachelor of Arts in Geography and Master of Arts in Geography from 

Auckland University. Relevant qualifications and experience are set in Appendix A. 

2.2 My qualifications as an expert witness are set out in Appendix A. The issues 

addressed in this brief relate to the planning implications of the definitions of Hazardous 

Substances and Hazardous Facilities and are within my area of expertise. I presented 

evidence in respect of Chapter 12: Hazardous Substances and Contaminated Land. I 

do not intend to repeat the evidence presented in my Hazardous Substances and 

Contaminated Land evidence. 

Code of Conduct: Environment Court of New Zealand Practice Note 2014 – Expert 

Witnesses 

2.3 I have read the Environment Court’s Practice Note 2014 as it relates to expert 

witnesses. My brief of evidence was prepared in compliance with the Code of Conduct 

and I agree to comply with the Code in giving my oral evidence. I am not, and will not 

behave as, an advocate for the Oil Companies. I am engaged by the Oil Companies as 

an independent expert and my Company provides planning services to the Oil 

Companies collectively and separately along with a range of other infrastructure, 

corporate and public agency clients. I have no other interest in the outcome of the 

proceedings.   

2.4 The reasons for my opinions are set out in the subsequent sections of this document 

and I confirm I have not omitted to consider material facts known to me that might alter 

or detract from the opinions expressed. 

 Scope of evidence 

2.5 In preparing this evidence I have reviewed the Council’s primary planning evidence that 

is relevant to these two definitions, as prepared by Janine Sowerby and Scott Blair. 

2.6 I have also considered the following documents:  

(a) The Land Use Recovery Plan (LURP) 
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(b) The Lyttelton Port Recovery Plan (LPRP) and Chapter 21.8 of the 

Christchurch Replacement District Plan (CRDP) 

(c) New Zealand Coastal Policy Statement (NZCPS) 

(d) The Canterbury Regional Policy Statement (2013) 

(e) The Oil Companies submissions and further submissions on the Definitions 

Proposal 

(f) The Resource Management Act 1991 (RMA) 

(g) Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 

Statement of Expectations in Schedule 4 

(h) The Recovery Strategy for Greater Christchurch 

3. THE DEFINITION OF HAZARDOUS FACILITIES 

3.1 The Oil Companies' submission sought to amend the definition of hazardous facility so 

that it was not all encompassing and that it focused on those facilities where there are 

substantial volumes of such substances (2185.9).  

3.2 The approach agreed by all parties with respect to Chapter 12 Hazardous Substances 

of the CRDP was to delete the definition of hazardous facility and to amend the 

definition of hazardous substances, by applying a list of exclusions.  This was recorded 

in the agreed Revised Provisions of Chapter 12, track changes version dated 16 

November 2016. 

3.3 Mr Blair recommends the deletion of the definition of hazardous facilities at paragraph 

8.6 of his evidence.  He states that: 

In the HSCL Revised Proposal 12 (including the updated version), 

the term 'hazardous facility' is no longer used. Therefore, this 

definition is no longer required by the Hazardous Substances and 

Contaminated Land Proposal. 

3.4 I agree that the phrase hazardous facilities is not used in Chapter 12 of the CRDP, 

however it is used in Chapter 21.8.  This raises a question as to whether the deletion of 

the definition is appropriate in the wider context of the CRDP (ie irrespective of 

"hazardous facility" no longer being used in Chapter 12 of the CRDP). 

3.5 While the phrase continues to be used in Chapter 21.8 of the CRDP, as long as the 

definition of hazardous substances includes those exclusions addressed in Section 4.0 
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of my evidence below, the phrase does not, in my opinion, need to be specifically 

defined insofar as it is used in Chapter 21.8. Rather, hazardous facility could be 

interpreted having regard to its ordinary meaning.   

3.6 In my view, it would not be appropriate to delete the phrase hazardous facilities from 

Chapter 21.8, because hazardous facilities and hazardous substances are not used 

together in respect of the definition of Port Activities, so there may be the potential for 

unintended consequences.  

4. THE DEFINITION OF HAZARDOUS SUBSTANCES 

4.1 The evidence of Mr Blair recommends adopting the definition of hazardous substances, 

as agreed in relation to Chapter 12.  While I consider that the definition, as agreed in 

Chapter 12 is appropriate in the context of Chapter 12, the issue in carrying that agreed 

definition through to the Definitions chapter per se, is that the definitions apply more 

broadly than to Chapter 12 Hazardous Substances.  Mr Blair’s evidence does not 

appear to have considered the use of the phrase hazardous substances in the wider 

context of the CRDP. 

4.2 More specifically, it is my understanding that the Definitions Chapter of the CRDP 

applies to Chapter 21.8, which was inserted into the CRDP through the LPRP. While 

Section 21.8 is shown as being operative in the on-line version of the CRDP, there are 

no links to any definitions other than to Port Activities (for which there is a general 

definition in the definitions section of the CRDP) and Port Quarrying Activities (for which 

the definition is specifically limited to the Special Purpose (Lyttelton Port) Zone).  I 

assume that is a technical error, as otherwise no other terms and phrases used in 

Chapter 21.8 would be defined. 

4.3 Accordingly, the Oil Companies' submissions to the LPRP relied on the definitions in the 

CRDP, including to the extent that these may be amended through submissions and the 

hearings of the Definitions Chapter. As there was no opportunity to amend the definition 

of either hazardous substances or hazardous facilities through the LPRP, or to consider 

the broader application of the two phrases when considering Chapter 12, the Definitions 

Chapter is, in my view, the appropriate place to consider the definition of hazardous 

substances and hazardous facilities as they relate to Chapter 21.8. 

4.4 Rule 21.8.2.2.1 (Permitted Activities) permits hazardous facilities and hazardous 

substances except as specified under Rule 21.8.2.2.2 C3, subject to meeting the 

permitted activity threshold values listed in Column A of Appendix 21.8.4.10, or where 

the storage of hazardous substances is in transit and/or in temporary storage as cargo.  
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Rule 21.8.2.2.2 C3 requires that Hazardous Facilities and Hazardous Substances 

involving the storage and handling of fuels and other bulk liquids within the boundary of 

the Bulk Liquids Storage Area identified in Appendix 21.8.4.5 (included as Appendix B) 

obtain controlled activity consent.  

4.5 Given that Appendix 21.8.4.10 does not apply in the Bulk Liquids Storage Area (refer 

Appendix C), there is effectively a zero tolerance for hazardous substances in that 

area, unless controlled activity consent is obtained.  I am concerned at the practical 

implications of that requirement to obtain consent (as discussed in further detail below) 

and, as such, I support the Oil Companies' submissions to provide for some exemptions 

in the definition of hazardous substances (albeit having regard to the recommendations 

in relation to Chapter 12 to providing those exemptions through the definition of 

hazardous substances rather than through the definition of hazardous facilities). 

4.6 I consider that it would be appropriate to include the following exemptions in the 

definition of hazardous substances:  

(a) Storage of substances in or on vehicles being used in transit on public roads.  

Charlotte Jane Quay is a public road, as are parts of George Seymour Quay 

and William Cyrus Quay, all of which traverse the Bulk Liquids Storage Area. It 

is impractical to require vehicles traversing a public road to obtain consent.  

(b) Installations where the combined transformer oil capacity of the electricity 

transformers is less than 1,000 l. A new transformer in the Bulk Liquids 

Storage Area could, in my view, be necessary if, for example, additional 

pumping capacity is required within the area.  

(c) Fuel in mobile plant, motor vehicles, boats and small engines. It would be 

impractical to require all vehicles within the Bulk Liquid Storage Area to obtain 

consent. 

(d) The accessory use and storage of hazardous substances in minimal domestic 

scale quantities.  It is impractical to require consent to be obtained for all 

domestic scale hazardous substances, including those used, for example, in 

the office (eg cleaning products). 

(e) Fire-fighting substances and substances required for emergency response 

purposes on emergency service vehicles and at emergency service facilities.  

There is, and will continue to be, a need for these services within the Bulk 

Liquids Storage Area. 
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(f) Activities involving substances of Hazardous Substances and New Organisms 

Act 1996 sub-classes 1.4, 1.5, 1.6, 6.1D, 6.1E, 6.3, 6.4, 9.1D and 9.2D unless 

other hazard classification applies. I understand that this exemption initially 

arose through the expert caucusing and was subsequently agreed through the 

hearing process. My understanding is that these categories were not 

particularly relevant to land use planning and Appendix 21.84.10 already 

excludes 1.6, 6.1D, 6.1E, 6.3, 6.4, 9.1D and 9.2D. The exception can be 

limited to these latter classes. 

(g) Waste in process in the Council’s trade waste sewer.  As discussed in my 

evidence for Chapter 12 (refer Para 4.8), this is a fairly typical exclusion 

because of the difficulty of identifying the quantity and nature of the 

substances involved. 

(h) Vehicles applying agrichemicals and fertilisers for their intended purposes.  An 

exclusion of this kind would ensure that weed spraying can take place without 

the need to obtain consent. 

4.7 In terms of hazardous substances, I understand that the LPRP is intended to control 

bulk liquid storage in the Bulk Liquid Storage Area (as shown in Appendix B). None of 

the exclusions listed above relate to the regulation of bulk liquid storage; they relate to 

the control of incidental activities involving hazardous substances and seek to avoid 

triggering consent given the nature, scale and potential effects of such activities.  

Therefore, the addition of the exclusions to the definition of hazardous substances in 

the Definitions Chapter would not cut across the matters that are regulated by the 

LPRP, noting that in the changes set out below, the exclusions to apply in the Bulk 

Liquid Storage Area do not include matters (h) and (i), for which consent will be required 

in accordance with Chapter 21.8  

4.8 I propose that the definition of hazardous substances be amended as follows (additions 

underlined): 

Hazardous substance means:  

a.  any substance or mixture or formulation of substances which has one or 

more of the following intrinsic properties, and exceeds any of the 

minimum degrees of hazard for the following hazards prescribed in the 

Hazardous Substances (Minimum Degrees of Hazard) Regulations 

2001:  

i.  explosiveness (excluding dust explosions);  

ii.  flammability;  

iii. a capacity to oxidise;  

iv. corrosiveness;  

v.  acute and chronic toxicity; and  

vi. ecotoxicity, with or without bioaccumulation;  
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b.  substances which, in contact with air or water (other than air or water 

where the temperature or pressure has been artificially increased or 

decreased), generate a substance or reaction with any one or more of 

the properties specified in a. above;  

c.  substances that, when discharged to surface or groundwaters, have the 

potential to deplete oxygen as a result of the microbial decomposition of 

organic materials (for example, milk or other foodstuffs); and  

d.  radioactive substances, except smoke detectors.  

 

But for the purposes of Rule 12.1.2.2.2 (NC1) excludes substances in the 

following activities or facilities and/or quantities:  

e.  storage of substances in or on vehicles being used in transit on public 

roads;  

f.  installations where the combined transformer oil capacity of the 

electricity transformers is less than 1,000l;  

g.  fuel in mobile plant, motor vehicles, boats and small engines;  

h.  gas and oil pipelines and associated equipment that are part of a utility;  

i.  retail outlets selling domestic scale usage of hazardous substances, 

such as supermarkets, trade suppliers, and pharmacies; 

 j.  the accessory use and storage of hazardous substances in minimal 

domestic scale quantities;  

k.  fire-fighting substances, and substances required for emergency 

response purposes on emergency service vehicles and at emergency 

service facilities;  

l.  activities involving substances of HSNO sub-classes 1.4, 1.5, 1.6, 6.1D, 

6.1E, 6.3, 6.4, 9.1D and 9.2D unless other hazard classification applies;  

m.  the temporary storage, handling and distribution of national or 

international cargo containers;  

n.  waste treatment and disposal facilities (not within High Flood Hazard 

areas and Flood Management Areas), and waste in process in the 

Council's trade waste sewers, municipal liquid waste treatment and 

disposal facilities (not within High Flood Hazard areas and Flood 

Management Areas) which may contain hazardous substance residues; 

and 

o.  vehicles applying agrichemicals and fertilisers for their intended purpose;  

 

And in the Bulk Liquid Storage Areas identified in Appendix 21.8.4.5, excludes 

substances in the activities or facilities and/or quantities described above in e-

g and j, k, m and n and for l) sub classes 1.6, 6.1D, 6.1E, 6.3, 6.4, 9.1D and 

9.2D. 

 

 

 

David le Marquand  

3 March 2016  
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APPENDIX A 

 
RELEVANT EXPERIENCE AND QUALIFICATIONS  
 
I am a Director of Burton Planning Consultants Limited and have over 30 years’ experience in the 
planning system in New Zealand. This includes experience in the public and private sectors and 
in consents, policy and compliance work across a range of developments. 
 
QUALIFICATIONS AND PROFESSIONAL MEMBERSHIPS: 
 
Bachelor of Arts (Geography) The University of Auckland 1978 
Master of Arts (Geography) The University of Auckland 1980 
 
My thesis was on The Dynamics of Some Waitemata Harbour Beaches 
 
I am a member of the Resource Management Law Association 
 
WORK HISTORY: 
July 1995 – present 
Associate then from 2003 Director Burton Planning Consultants 
Various land use and regional consents for major clients. Analysis of proposed District and 
Regional Plans, Plan Changes and Variations and submissions. Evidence preparation and 
presentation in various fora. Strategic policy development and participation in various fora. 
Appeal drafting and settlement. 
 
1998 - May1995 
Senior Environmental Policy Analyst, Ministry for the Environment 
Environmental and resource management advice on Governments environmental policies to 
local authorities, tangatawhenua, environmental and other groups. Input to RMA development. 
Monitoring of RMA implementation. Analysis of proposed plans, plan changes and policy 
statements. Preparation of submissions and evidence preparation. Monitoring regional 
developments and response to Government policies identifying problems and solutions including 
policy development. 
 
1983-1988 
Scientist, Planning Section, Water and Soil Directorate, Ministry of Works and 
Development. 
Advice to National Water and Soil Conservation Authority (NWASCA) on effectiveness of 
Government and NWASCA policy. Policy development on flood reduction, geothermal 
management, water and soil management planning, coastal resources survey. Management of 
$5m resource management grant programme to catchment authorities. 
 
1980 -1983 
Advisory Officer then Section Officer, Central Regional, Harbours and Foreshores, 
Ministry of Transport. 
Processing and approval of consents in the coastal marine area under the Harbours Act 1950. 
Representation of Ministry at various Committees and other fora. Investigations, litigation and 
prosecutions. 
 

 

My principal role at Burton Consultants has been to provide planning and resource management 
consenting and policy advice to clients in relation to various projects and planning instruments.  
This has included preparation of consent applications, AEEs, designations, policy analysis, 
submissions and appeals for a range clients including numerous infrastructure clients including 
Mobil, BP, Z Energy, Chevron, New Zealand Oil Services Limited, Wiri Oil Services Limited, 
Powerco, Transpower, Enerco, Telecom, TVNZ, Liquigas, Eastland Energy, North Shore Events 
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Centre, AIAL and the Lines Company. I have 20 years specialist experience in relation to the 
oil industry. This includes numerous resource consent applications (land use and discharge) 
and planning issues, including risk matters, for oil storage terminals in Bluff, Timaru, 
Lyttelton, Nelson, Wellington, Napier, New Plymouth, Tauranga, Auckland, Marsden Point 
and Wiri. I also provide planning advice to the Oil Industry Environmental Working Group 
(OIEWG), which currently comprises of Mobil Oil NZ Ltd, Z Energy Ltd and BP Oil NZ Ltd. It 
also includes associate members from MTA (Motor Trade Association), Refinery NZ and NZ 
Oil Services Ltd. OIEWG has been involved in the development of a number of guidelines, 
including the following: 
 

 Guidelines for assessing and managing petroleum hydrocarbon contaminated sites in 
New Zealand (revised 2011) 

 Environmental guidelines for water discharges from petroleum industry sites in New 
Zealand 1998 

 Above-ground Bulk Tank Containment Systems: Environmental Guidelines for the 
Petroleum Marketing Companies 

 
OIEWG has submitted on a range of regional policy statements, regional plans and district plans 
throughout the country in relation to matters that affect the oil industry operations, and in 
particular, matters relating to hazardous substances, contaminated land, earthworks, air, 
freshwater, stormwater, natural hazards, zoning matters and various performance-based 
provisions. 
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APPENDIX B: BULK LIQUID STORAGE AREA 
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APPENDIX C:  APPENDIX 21.8.4.10 PERMITTED ACTIVITY THRESHOLDS  
NOT APPLYING IN THE BULK LIQUIDS STORAGE AREA 

 

 


