
 

 
BARRISTERS AND SOLICITORS 
AJL BEATSON/ NJ GARVAN 
AUCKLAND LEVEL 22, VERO CENTRE, 48 SHORTLAND STREET 
PO BOX 4199, AUCKLAND 1140, DX CP20509, NEW ZEALAND 
TEL 64 9 916 8800  FAX 64 9 916 8801   

 

BEFORE THE INDEPENDENT HEARINGS PANEL 

 
Under the Resource Management Act 1991 and the Canterbury Earthquake 
(Christchurch Replacement District Plan) Order 2014 

  
 
 
 

In the matter of 

The Proposed Christchurch Replacement District Plan – 
Proposal 6 – General Rules and Procedures 

and 

Transpower New Zealand Limited (Submitter 2218) 

Submitter 

 

Closing legal submissions on behalf of Transpower New 
Zealand Limited  

6 July 2016 
      



 

19390328  

May It Please the Hearings Panel — 
 

Introduction 

1. Transpower New Zealand Limited (Transpower) has reached 

agreement with Christchurch City Council (the Council) in respect of 

the application of airport protection surfaces rules to the National Grid 

in the Proposed Christchurch Replacement District Plan (the 

Replacement Plan). This agreement is set out in the joint 

memorandum of counsel on behalf of Transpower and the Council 

dated 18 April 2016 (the joint memorandum). 

NESETA 

2. Transpower and the Council agree that the Resource Management 

(National Environmental Standards for Electricity Transmission 

Activities) Regulations 2009 (NESETA) prevail and that an advice note 

should be included in the ‘How to Use the Rules’ section of 6.7 to direct 

that the NESETA applies.   

3. We have set out the relevant law, and application of the law to 

NESETA and the rules in the Replacement Plan, in our opening legal 

submissions dated 15 March 2016. 

4. We acknowledge that the restricted matters of discretion under 

regulation 16 of the NESETA do not relate to effects on the airport.  

There is no regulatory or policy gap in relation to the actual airport 

protection surfaces (based on the existing runway) as Civil Aviation 

Authority rule 77 applies. When the NESETA was drafted the wider 

issue of height restrictions for airport purposes was expressly 

considered when setting permitted activity rules, so we consider it was 

most likely assessed that National Grid transmission line upgrades, 

alterations, or replacements should have priority where Civil Aviation 

Authority rules do not apply (i.e. in the case of proposed airport 

protection surfaces that do not relate to runways that have been 

physically established).  In any event the NESETA is clear about what 

the matters of discretion can relate to, it prevails at law, and the Panel 

does not have the ability to amend it. 
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Interrelationship with CAA Rule 77 

5. CIAL has set out the requirements of Civil Aviation Authority rule 77, 

and accepted that “a height increase of the National Grid structures 

would not penetrate the protection surfaces as specified in Civil 

Aviation Authority rule 77, which relate to the existing runway length.”1 

The issue for CIAL is that rule 77 does not protect the proposed 

extension to the runway, as discussed below. 

RDA Rule  

6. It is respectfully submitted that because the NESETA clearly prevails it 

would be an error of law for the Panel to proceed on the basis it does 

not do so.  However, without prejudice to any other remedies that may 

be available to the parties, in the event that the Panel decides in the 

alternative, Transpower and the Council have agreed an amendment to 

Rule 6.7.2.2.1.4 as set out in the joint memorandum.  

7. Christchurch International Airport Limited (CIAL) has sought further 

amendments to Rule 6.7.2.2.1.4 in the event the Panel decides to 

address the issue in the Replacement Plan by way of a restricted 

discretionary activity rule.2 There is no evidence to support these 

amendments and we do not consider these are necessary. In 

particular, we are not clear what “reduction in efficiency” is intended to 

address when there is already a requirement to consider whether any 

adverse effects on the regularity of aircraft operations are avoided or 

mitigated.  

CIAL’s Position 

 

8. CIAL has not accepted that the NESETA prevails, nor the proposed 

amendment to Rule 6.7.2.2.1.4. Instead it continues to pursue non-

complying activity status for the operation, maintenance, upgrading, 

relocation or removal of National Grid transmission lines existing on 14 

                                                
1 Memorandum of counsel for Christchurch International Airport Limited dated 19 April 2016, para 
10 and 13-15 
2 Memorandum of counsel for Christchurch International Airport Limited dated 19 April 2016, 
Appendix B 
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January 2010 which penetrate the airport protection surfaces.3  We 

discuss the reasons for CIAL’s position, and our responses below. 

9. CIAL has argued that the Operative Christchurch City Plan (the City 
Plan) contains prohibited activity rules so CIAL’s position is not 

“unreasonable or onerous”.4 This neglects to consider the City Plan 

was prepared between 1991 and 1995, and was largely made 

operative on 21 November 2005.5 The NESETA came into force on 14 

January 2010, and the City Plan is not consistent with the requirements 

of the NESETA.6 The Replacement Plan needs to reflect the position in 

the NESETA, which clearly and expressly took into account the issue of 

height restrictions for airport purposes.7 

10. CIAL argues non-complying activity status is consistent with Policy 

6.7.1.1.1 of the Replacement Plan which relates to avoidance of 

physical obstructions.8 With respect, this policy does not and cannot 

override the clear requirements of the NESETA. In any event the policy 

refers to “aircraft operations in take-off, approach, landing or departure 

paths and in runway end protection areas” and we have established 

that the aircraft protection surfaces are not confined to these existing 

paths/areas as referred to in the policy, but also include potential future 

aircraft operations. 

11. CIAL contends that “the integrity of the airport protection surfaces is of 

critical importance”. At the hearing Mr Munro agreed that allowing an 

increase in heights protruding within the protection surfaces presents 

an aviation safety risk that is unacceptable unless a study has been 

undertaken to demonstrate that it is safe and to the satisfaction of the 

CAA Director.9 Transpower recognises the importance of aircraft being 

                                                
3 Memorandum of counsel for Christchurch International Airport Limited dated 19 April 2016, para 
4 
4 Memorandum of counsel for Christchurch International Airport Limited dated 19 April 2016, para 
7 
5 https://cityplan.ccc.govt.nz/pages/plan/book.aspx 
6 Regulation 2 of the NESETA 
7 Regulation 14 of the NESETA 

8 Memorandum of counsel for Christchurch International Airport Limited dated 19 April 2016, para 
8 
9 Lines 23-45, page 597, and lines 1-15, page 598 of the Transcript dated 16 March 2016 
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able to safely manoeuvre at low altitudes in the vicinity of the 

aerodrome. These matters would be assessed by Transpower in the 

event it applied for resource consent under the NESETA to breach the 

airport protection surfaces (and CAA approval would be required if the 

existing and actual airport protection surfaces were penetrated).  

12. Yet what CIAL is seeking protection for is airspace over an extended 

area of the runway which may never be built. CIAL acknowledges the 

airport protection surfaces which it seeks to be included in the 

Replacement Plan allow for the projected future growth of the airport.10 

Given that the extension of the runway is merely “proposed” and has 

been for some time, and that there are existing National Grid structures 

within this area, there is no reason why Transpower’s ability to 

upgrade, alter or replace its existing structures should be circumvented 

or curtailed by a proposed extension to the runway which may never 

happen.  

13. Further, Mr Munro and Mr Bonis accepted that by undertaking the 

runway extension, in effect it is CIAL that will be causing the intrusion of 

the existing National Grid towers into the airport protection surface 

rather than Transpower.11 Mr Munro and Mr Bonis also accepted that if 

CIAL does elect to extend the runway it will be doing so on the basis it 

assesses the penetration by the existing towers into the 1.6% airport 

protection surface is acceptable from an airport safety perspective.12 Mr 

Bonis accepted that in these circumstances, it would be heavy-handed 

to heavily restrict Transpower’s upgrade of its existing facilities.13 The 

National Grid towers will protrude by varying amounts into the airport 

protection surfaces, and Mr Munro confirmed there is no magic point at 

which there is a problem - a ‘real world’ assessment is required.14 

14. CIAL has failed to adduce any section 32 analysis to support its 

proposed non-complying activity status.15 Mr Bonis also accepted 

                                                
10 Memorandum of counsel for Christchurch International Airport Limited dated 19 April 2016, para 
10 
11 Lines 17-22, page 598, and lines 41-45, page 638 of the Transcript dated 16 March 2016 
12 Lines 32-38, page 598, and lines 5-11, page 639 of the Transcript dated 16 March 2016 
13 Lines 13-19, page 639 of the Transcript dated 16 March 2016 
14 Lines 1-5, page 599 of the Transcript dated 16 March 2016 
15 Lines 19-26, page 641 of the Transcript dated 16 March 2016 
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during the hearing that restricted discretionary activity status would be 

an appropriate alternative.16 In these circumstances we struggle to 

understand how or why CIAL continues to pursue non-complying 

activity status. 

Conclusion 

15. The NESETA clearly prevails and there is no proper basis for CIAL’s 

proposed non-complying activity rule. CIAL seeks an unlawful 

restriction on the National Grid even though the extension to the 

runway may never occur, and its own witnesses accept that in any 

event a ‘real world’ assessment of risk is required. 

 

 

 

________________________________ 
 
AJL Beatson/ N J Garvan 
Counsel for Transpower New Zealand Limited 
 

6 July 2016 

                                                
16 Line 1, page 663 of the Transcript dated 16 March 2016 
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