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May It Please the Hearings Panel — 
 

Introduction 

1. The National Grid traverses the Christchurch International Airport 

Limited (CIAL) airport protection surfaces in the Proposed Christchurch 

Replacement District Plan (the Replacement Plan).  

2. The National Grid assets were designed and built to comply with Civil 

Aviation Authority requirements for approach and departure angles at 

the time of construction.1  The National Grid assets do not penetrate 

the existing Civil Aviation Authority protection surface.2 

3. However, the National Grid assets penetrate the airport protection 

surfaces in the Replacement Plan by varying amounts up to 1.9m, and 

there are no built in margins for undertaking any maintenance 

activities.3 

4. The reason for the difference is because the airport protection surfaces 

included in the Replacement Plan apply a 1.6% take-off climb surface 

slope, and the beginning of the take-off surface is based on an 

extension to the runway that has not presently been constructed.4 

5. Proposed rule 6.7.2.2.1.6(3) in the Replacement Plan provides that any 

part of a building, structure, tree, or utility that penetrates the protection 

surfaces is a prohibited activity, unless one of the exemptions applies. 

                                                
1 Statement of Evidence in Chief of Andrew Renton on behalf of Transpower New 
Zealand Ltd dated 17 February 2016, para 20. 
2 Statement of Evidence in Chief of Andrew Renton on behalf of Transpower New 
Zealand Ltd dated 17 February 2016, para 21. 
3 Statement of Evidence in Chief of Andrew Renton on behalf of Transpower New 
Zealand Ltd dated 17 February 2016, para 21.  Transpower noted in its submission that 
it would welcome the opportunity to work with CIAL and the Council to confirm the 
precise location of the National Grid in relation to the Airport Protection Surfaces. This 
information was not available at the time Transpower drafted its submission. 
4 Statement of Evidence in Chief of Ainsley McLeod on behalf of Transpower New 
Zealand Ltd dated 17 February 2016, para 22; Statement of Rebuttal Evidence of 
Matthew Bonis on behalf of Christchurch International Airport Limited dated 25 February 
2016, para 37 and 42. 
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6. Transpower New Zealand Limited’s (Transpower) submission seeks to 

amend this rule to further refine the exemptions, and notes that the 

Replacement Plan is required to not conflict with or duplicate the 

provisions of the NESETA.  The main issue is the proposed rule 

conflicts with regulation 16 of the Resource Management (National 

Environmental Standards for Electricity Transmission Activities) 

Regulations 2009 (NESETA) in situations where there is a more than 

minor upgrading of existing transmission lines that results in an 

increase in the height of a transmission line support structure that does 

not comply with the height restrictions for airport purposes specified in 

a rule.  Under the proposed rule in the Replacement Plan this activity 

would be prohibited, but under the NESETA this would be a restricted 

discretionary activity.  The Replacement Plan must be amended to 

remove this conflict.   

7. This is not an academic debate.  It is very likely that Transpower will 

need to raise the height of some towers on its lines to enable the 

Waimakariri Flood Protection works to proceed, as some of the primary 

and secondary stopbanks cannot be raised / constructed where 

consented without alterations to a number of Transpower structures in 

order to provide for the required ground to conductor clearance.5 

Issues for the Panel 

8. The issues between the parties are as follows: 

(a) Whether the NESETA prevails over the proposed rule in the 

Replacement Plan, and so the proposed rule should be 

amended; 

(b) On the basis the NESETA prevails, what the rule and/or advice 

note in the Replacement Plan should state; and 

(c) If the NESETA does not prevail what the rule and/or advice note 

in the Replacement Plan should state. 

 
                                                
5 Statement of Evidence in Chief of Andrew Renton on behalf of Transpower New 
Zealand Ltd dated 17 February 2016, para 25. 
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Relevant Law 

9. If a local authority’s proposed plan contains a rule that conflicts with a 

provision in a national environmental standard then the process set out 

below applies.  A rule conflicts with a provision if— 

(a) both of the following apply: 

(i) the rule is more stringent than the provision in that it 

prohibits or restricts an activity that the provision permits or 

authorises; and 

(ii) the standard does not expressly say that a rule may be 

more stringent than it; or 

(b) the rule is more lenient than the provision. 

10. The local authority must amend the plan or proposed plan to remove 

the duplication or conflict without using the process in Schedule 1, and 

as soon as practicable after the date on which the standard comes into 

force.6 

11. The reference to “as soon as practicable after the date on which the 

standard comes into force” indicates that it is envisaged that rules that 

conflict with a national environmental standard will not be proposed in 

plans.  The RMA provides that every local authority and consent 

authority must observe national environmental standards.7 

12. Section 43B(1) of the RMA provides that a rule that is more stringent 

than a national environmental standard prevails over the standard, if 

the standard expressly says that a rule may be more stringent than it.  

A rule is more stringent than a standard if it prohibits or restricts an 

activity that the standard permits or authorises.8 

                                                
6 Section 44A(5) of the RMA. 
7 Section 44A(7) of the RMA. 
8 Section 43B(2) of the RMA. 
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13. We note the Panel’s decision on Chapter 1 Introduction referring to the 

RMA framework is subtly different from the above as it did not include 

reference to the requirement that there can only be a more stringent 

rule in a plan “if the standard expressly says that a rule may be more 

stringent than it.”9  

14. We assume the Panel has simply abbreviated the requirements of the 

RMA, and has proceeded on the basis that the District Plan can, and 

therefore will, only have a standard that is stricter than a national 

standard if the relevant national environmental standard expressly says 

that a rule may be more stringent than it.  

Application of law to NESETA 

15. Proposed rule 6.7.2.2.1.6(3) in the Revised Proposal provides three 

exemptions including for “maintenance or repair works on any existing 

building, structure or utility, including minor upgrading of existing utility 

structure” (the exemption).  Any other part of a building, structure, tree, 

or utility that penetrates the protection surfaces is a prohibited activity. 

16. Regulation 14 of the NESETA provides that altering, relocating, or 

replacing a tower or pole of an existing transmission line is a permitted 

activity if all of the applicable conditions in the specified subclauses are 

complied with.  This includes subclause 3 which provides that if a 

transmission line support structure is increased in height (including by 

being replaced with another structure): 

(a) the structure may be made no more than 15% higher than its 

base height; and 

(b) the additional height must comply with any height restrictions for 

airport purposes, or any public view shafts, specified in a rule. 

17. Regulation 16 of the NESETA provides that altering, relocating, or 

replacing a tower or pole of an existing transmission line is a restricted 

discretionary activity if one or more of the specified conditions in 

regulation 14 are breached including regulation 14(3).  This would 
                                                
9 Decision 1, Strategic Directions and Strategic Outcomes (and Relevant Definitions) 
dated 26 February 2015, page 80. 
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“authorise” the specified activities on the basis a resource consent is to 

be obtained for a restricted discretionary activity. 

18. The proposed rule is more stringent than the NESETA in situations 

where there is more than minor upgrading of existing transmission lines 

that results in an increase in the height of a transmission line support 

structure that does not comply with the height restrictions for airport 

purposes specified in a rule.  Under the proposed rule this activity 

would be prohibited but under the NESETA this would be a restricted 

discretionary activity. 

19. The NESETA does not expressly state that a rule may be more 

stringent than it.  Because there is no carve-out, the Replacement Plan 

must be amended to remove the conflict. 

20. The exemption under the proposed rule is also more lenient than the 

NESETA in relation to the minor upgrading of an existing transmission 

line that penetrates the protection surfaces.  This is because it is a 

permitted activity under the proposed rule but is a restricted 

discretionary activity under the NESETA.10 

Position of the other parties 

A. Whether the NESETA prevails over the proposed rule in the 

Replacement Plan, and so the proposed rule should be amended. 

Council 

21. The Council’s opening submissions affirmed that:11 

(a) s43B of the RMA clearly states the relationship between district 

plan rules and the NESETA;  

(b) that district plan rules cannot be more stringent than a national 

environmental standard, unless the standard says so; and 

                                                
10 Statement of Evidence in Chief of Ainsley McLeod dated 17 February 2015, para 42. 
11 Opening Legal Submissions for Christchurch City Council on the General Rules and 
Procedures (Stages 2 And 3) Proposals and the Specific Purpose (Golf Resort) 
Proposal dated 10 March 2016, para 5.6. 



 

19186941  6 

(c) The NESETA does not state that district plan rules can be more 

stringent than the NESETA. 

22. Ms Dixon, for the Council, has proposed that the prohibited activity rule 

in the Replacement Plan does not apply to the upgrading or relocation 

of National Grid lines or structures existing as at 14 January 2010 

because of the NESETA.12 

CIAL 

23. CIAL’s position is that the NESETA does not prevail.  We consider the 

rationale for this position, as advanced in legal submissions for CIAL, 

amounts to an endeavour in legal gymnastics to avoid acknowledging 

the clear legal position. 

24. CIAL argues that regulation 14 of the NESETA provides a direct carve-

out for height restrictions imposed for airport purposes, and asserts that 

inclusion of specific rules relating to these matters was therefore 

expressly envisaged by the NESETA.13 

25. This analysis fails to acknowledge that the reference in regulation 14 of 

the NESETA to compliance with “height restrictions for airport 

purposes… specified in a rule” is a requirement/condition before such 

works are a permitted activity under NESETA.  It does not mean the 

rule prevails.  In fact there is an express mechanism for consenting 

activities which breach this condition, as found in regulation 16 of the 

NESETA. 

26. CIAL submits that regulation 16 does not appear to remove the 

requirement to comply with a separate resource consent requirement in 

relation to the district plan as well.14  This submission ignores the fact it 

is section 43B of the RMA that means the Replacement Plan cannot 

include a rule that is more stringent than NESETA. 

                                                
12 Statement of Rebuttal Evidence of Glenda Dixon dated 1 March 2016, para 6.15. 
13 Opening legal submissions on behalf of Christchurch International Airport Limited 
dated 14 March, para 112. 
14 Opening legal submissions on behalf of Christchurch International Airport Limited 
dated 14 March, para 115. 
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27. CIAL suggests that NESETA “has expressly stated that a rule in 

respect of height restrictions for airport purposes may be more 

stringent”.15  We consider this to be an unsupportable submission.  

Nowhere in the NESETA is there such a statement.  This silence in the 

NESETA can be contrasted with, as an example, the Resource 

Management (National Environmental Standards for Sources of Human 

Drinking Water) Regulations 2007 which provides: 

A Consent authority may impose requirements more stringent than 
requirements in these regulations 

 
A consent authority may do either or both of the following: 
 

(a)  make or amend rules in a regional plan that are more stringent than the 

requirements of these regulations: 

(b) impose conditions on resource consents that are more stringent than 

the requirements of these regulations. 

28. The above is an “express” statement as contemplated by section 

43B(1) of the RMA.  A mere reference to a requirement for a permitted 

activity contained in a standard does not constitute an express 

statement that a rule may be more stringent than the standard.  

29. CIAL then, and again somewhat surprisingly, submits16 that section 

75(4) of the RMA does not include national environmental standards in 

the list of documents that a district plan must give effect to. 

30. The reason section 75(4) of the RMA does not refer to national 

environmental standards in the list of documents that a district plan 

must give effect to is because sections 43B and 44A of the RMA clearly 

set out the relationship between national environmental standards and 

rules, and it expressly requires local authority recognition of standards. 

 

                                                
15 Opening legal submissions on behalf of Christchurch International Airport Limited 
dated 14 March, para 114. 
16 Opening legal submissions on behalf of Christchurch International Airport Limited 
dated 14 March, para 114. 
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B. On the basis the NESETA prevails, what the rule and/or advice note 

in the Replacement Plan should state. 

CIAL 

31. We have found it perplexing attempting to reconcile CIAL’s legal 

submissions with its own evidence.  Counsel for CIAL states that 

“clause 16(4)(a) reserves height and location as a matter of discretion. 

This would allow for consideration of the airport protection surfaces as 

part of the resource consent process.”17 

32. Mr Bonis, for CIAL, had expressed concern that the ‘matters of 

discretion’ in regulation 16(4) would not enable a consideration of the 

potential effects on CIAL and the operation of the airport.  Ms McLeod 

shared Mr Bonis’ concern and proposed further guidance in relation to 

the need to undertake an aeronautical study in accordance with the 

Civil Aviation Authority Rules Part 139 Appendix D and AC139-6.18 

33. We understand Ms McLeod and Mr Bonis are in agreement as to what 

an advice note in 6.7.2.1 ‘How to Use the Rules’ of the Replacement 

Plan should state, except Mr Bonis seeks amendments to the text as 

set out as follows (changes in bold): 

6.7.2.1.3  

The Resource Management (National Environmental Standards for Electricity 

Transmission Activities) Regulations 2009 (NESETA) contain a separate code 

of rules for the operation, maintenance, upgrading, relocation or removal of 

National Grid transmission lines existing on 14 January 2010.  The 

Regulations in the NESETA apply where such works penetrate the protection 

surfaces set out in 6.7.2.2.4 and would otherwise be prohibited by Rule 

6.7.2.2.1.6(PR1).  

Any application arising from a breach of Condition (3)(b) of Regulation 14 of 

the NESETA will require an aeronautical study to determine that whether the 

increase in height of a support structure would not adversely affect the safety 

or significantly affect the regularity of operations of aircraft. That study 
                                                
17 Opening legal submissions on behalf of Christchurch International Airport Limited 
dated 14 March, para 115. 
18 Statement of Evidence in Chief of Ainsley McLeod dated 17 February 2015, para 48. 
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should be provided to Christchurch International Airport Limited prior to the 

works commencing. 

Transpower 

34. Ms McLeod does not support the deletion of the text on the basis it 

mirrors the direction as to the content of an aeronautical study set out 

in clause 4.2.13 of the Civil Aviation Authority Advisory Circular 139-6. 

Council 

35. Our understanding is that the Council is of the view that the second part 

of the advice note is a matter between CIAL and Transpower, and 

should not be included in the Replacement Plan. 

C. If the NESETA does not prevail what should the rule and/or advice 

note in the Replacement Plan provide. 

36. It is respectfully submitted that because the NESETA clearly prevails it 

would be an error of law for the Panel to proceed on the basis it does 

not do so.  In the event the Panel determined it would be appropriate to 

include a rule and/or advice note in the Replacement Plan then 

Transpower seeks to amend Rule 6.7.2.2.1.4 to include the following: 

 Activity The Council’s discretion shall be 
limited to the following matters 

RD1 Any alteration, relocation or 
replacement of a tower of a 
National Grid transmission 
line existing on 14 January 
2010 that penetrates the 
protection surfaces. 

a. the extent to which any 
adverse effects on the safety 
or regularity of aircraft 
operations are avoided or 
mitigated.  

 

 

37. The suggestion by Mr Bonis that any upgrading that increases the 

height or external envelope of the utility should be prohibited,19 is not 

justified and is grossly unfair in the context of the National Grid 

transmission lines and the present circumstances. 
                                                
19 Statement of Rebuttal Evidence of Matthew Bonis on behalf of Christchurch 
International Airport Limited dated 25 February 2016, para 41 and 47. 
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38. CIAL, by promoting airport protection surfaces for a yet to be 

constructed runway extension, will create a breach by the National Grid 

transmission lines of the airport protection surfaces.20  At the same time 

as it is planning to do this, it contends that penetrations of the airport 

protection surfaces are unacceptable and should be prohibited 

activities.  

39. Given CIAL is seemingly quite happy to establish a runway with 

penetrations into the protection surface, it is very difficult to accept Mr 

Munro’s evidence that any increase in heights “presents an aviation 

safety risk that is unacceptable”.  This must particularly be so when the 

National Grid transmission lines themselves are of varying heights.21  

As a matter of logic it may be possible to at least increase the height of 

the shorter tower (potentially to the same height as the other tower) 

without posing an additional aviation safety risk.  

40. Put simply, the situation cannot be as black and white as the evidence 

presented by CIAL suggests, or it would not be proposing to extend the 

runway. 

41. Mr Bonis’ proposed rule goes further than is acknowledged in CIAL’s 

legal submissions.22  In addition to restricting increases in the height of 

a utility, Mr Bonis’ limits on minor upgrades also applies to the “external 

envelope of the utility”.23  This would impact on Transpower’s ability to 

undertake cross arm replacements, tower replacement, or different 

insulators. 

42. Transpower submits the NESETA prevails and the Replacement Plan 

should reflect this by providing for any alteration, relocation or 

                                                
20 By applying an extension to the runway when calculating the airport protection 
surfaces for the Replacement Plan (see Statement of Rebuttal Evidence of Matthew 
Bonis on behalf of Christchurch International Airport Limited dated 25 February 2016, 
para 37). 
21 Statement of Rebuttal Evidence of Iain Munro on behalf of Christchurch International 
Airport Limited dated 25 February 2016, para 10. 
22 Opening legal submissions on behalf of Christchurch International Airport Limited 
dated 14 March, para 105 and 106. 
23 Statement of Rebuttal Evidence of Matthew Bonis on behalf of Christchurch 
International Airport Limited dated 25 February 2016, para 41 and 47. 
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replacement of a tower of a National Grid transmission line existing on 

14 January 2010 that penetrates the protection surfaces as a restricted 

discretionary activity. 

 

________________________________ 
 
AJL Beatson/ N J Garvan 
Counsel for Transpower New Zealand Limited 
 

15 March 2016 
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