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1. INTRODUCTION  

1.1 These closing submissions are filed on behalf of KiwiRail Holdings 

Limited ("KiwiRail"), in relation to Stage 2 of Chapter 7 ("Chapter 7") 

of the Christchurch Replacement District Plan ("Replacement Plan") 

proposed by the Christchurch City Council ("Council"). 

1.2 The matters addressed in these submissions are: 

(a) KiwiRail's role, rights and obligations; 

(b) the purpose of the Transport Zone; 

(c) the applicability of Commercially zoned land to KiwiRail's land 

in the Transport Zone; and 

(d) clarification of the relief sought in relation to building 

setbacks. 

2. KIWIRAIL'S ROLE, RIGHTS AND OBLIGATIONS  

2.1 KiwiRail has clear statutory powers to manage land held, vested, 

designated, or otherwise occupied for rail purposes.1  As the licensed 

access provider under the Railways Act 2005, KiwiRail has the ability 

to restrict access to, and exercise control over works on, over, or 

under railway infrastructure and railway premises.2   

2.2 KiwiRail also has obligations under the Railways Act 2005 to take all 

practicable steps to ensure that rail activities for which it is responsible 

do not cause (or are not likely to cause) serious injury to, or the death 

of individuals.3 

2.3 The head lease between KiwiRail, the Crown, and the New Zealand 

Railways Corporation ("NZRC"), coupled with the requirement for the 

NZRC to act within its statutory purposes in section 12 of the New 

1  New Zealand Railways Corporation Restructuring Act 1990; New Zealand Railways 
Corporation Act 1981 ("NZRC Act"). 

2  Railways Act 2005, ss 73 and 75. 
3  Railways Act 2005, s 7. 
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Zealand Railways Corporation Act 1981, places limits on the functions 

KiwiRail can exercise.  The functions of the NZRC, which broadly 

correlate (through the head lease) to KiwiRail's functions, provide that 

it is:4 

(a)  to establish, maintain, and operate, or otherwise 
arrange for, safe and efficient rail freight and 
passenger transport services within New Zealand: 

... 

(d) to provide or otherwise arrange for those ancillary 
services which, in the opinion of the Corporation, 
are necessary for it to efficiently carry out its 
functions. 

2.4 As such, and as its very name suggests, KiwiRail's primary focus is 

rail.  It is not a run of the mill property developer.   It holds a broad and 

all encompassing designation for rail purposes.5  

2.5 KiwiRail's responsibilities as a State-Owned Enterprise require a focus 

on efficiency, productivity, and profit.6  In order to comply with its 

statutory obligations, KiwiRail must ensure that it can compete with 

those comparable private businesses by maximising all elements of 

the KiwiRail business.  

2.6 From a property business unit perspective, Mr Munro said:7 

...Kiwi Rail needs to continue to be able to maximise the 
efficient use of its land where such use does not jeopardise 
KiwiRail's ability to revert the land to rail (or other public 
transport) purposes. 

2.7 KiwiRail has the ability to grant sub-leases, licenses, easements, and 

grants of right of any kind in accordance with the terms of its head 

lease.  Current (and long-standing) KiwiRail policy is for any lease to 

be limited to no more than 35 years, and as Mr Munro noted, in reality 

those leases are likely to be a lot shorter.8  Certainly that policy could 

change, but then KiwiRail's statutory raison d'être would need to 

change too. 

4  NZRC Act, s 12. 
5  Transcript of Proceedings, 29 September 2015, page 46.  See also the broad 

definition of KiwiRail's purpose in Chapter 10 of the Replacement Plan. 
6  State-Owned Enterprises Act 1986, s 4.  See also evidence in chief of Gordon Munro 

at para 2.5. 
7  Evidence in chief of Gordon Munro for KiwiRail at para 4.5. 
8  Transcript of Proceedings, 29 September 2015, pages 51 and 58. 

2956890  

 



 
KiwiRail Holdings Limited                                                                             Closing legal submissions 
Submitter number 2246  

 

3 

2.8 The powers to restrict access are also clear.  If any person, including 

the Council, wants to enter onto KiwiRail land, that person has to get 

KiwiRail's agreement.  KiwiRail is entitled to set conditions on any 

right of entry, and routinely manages safety and maintenance 

requirements on activities in its own corridor.9 

2.9 In short, KiwiRail has broad scope to manage its land in accordance 

with its purposes and its designation, and it will continue to do so.   As 

Mr Falconer rightly acknowledged, KiwiRail is not the public transport 

authority in Christchurch and does not bear the responsibility of 

providing for the future public transport needs of Christchurch.10 

3. THE TRANSPORT ZONE 

Terminology 

3.1 At the hearing, there appeared to be some confusion around the 

terms used by various witnesses.  To clarify: 

(a) Transport Zone - this is the second part of the Council's 

Transport Proposal in its notified Replacement Plan, and is 

the Zone which provides for activities that occur within 

transport corridors.11  The Transport Zone is a construction of 

the Council and covers both the Rail Corridor, the state 

highway road corridor, local roads, and (whether by accident 

or not) some pieces of private property that fall outside those 

transport corridors. 

(b) Rail Corridor - The Rail Corridor is all land held by the 

Crown for railway purposes.  The boundaries of the Rail 

Corridor correlate to the boundaries of land held by the 

Crown for rail purposes.  The term "rail corridor" was used 

extensively by Mr Falconer in his primary evidence,12 and 

was also used in the Council's track change version provided 

9  Railways Act, s 77(2).  See also Transcript of Proceedings, 29 September 2015, page 
63. 

10  Evidence in reply of David Falconer for the Council at para 5.2. 
11  See evidence in chief of David Falconer for the Council at para 3.1. 
12  See eg evidence in chief of David Falconer for the Council at paras 3.4, 6.1 - 6.2, 6.4, 

and 6.10 - 6.13. 
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as Attachment A to Mr Falconer's rebuttal evidence, although 

the Plan does not map the Corridor (which is appropriate, 

because its boundaries will change often, as land is acquired 

and disposed of).  However, the appropriate measure of the 

boundaries of the Rail Corridor can easily be determined 

through review of the titles for adjoining land.   

An example of how those boundaries are regularly 

ascertained is provided in Appendix B to these submissions.  

This is the certificate of title for a KiwiRail site at Middleton, 

which shows on the title plan the railway plus land owned by 

the Crown (Lot 12) held for rail purposes.  The Rail Corridor 

extends from the boundaries of Lot 12, north across the 

railway boundary to the land owned by Transpower New 

Zealand Ltd. 

All of the Rail Corridor is presently designated by KiwiRail for 

railway purposes.  In some places, KiwiRail's designation is 

wider than the Rail Corridor, but this is rare.  There is no 

privately owned land in the Rail Corridor.  In our submission, 

and for the purposes of the Replacement Plan provisions, it is 

more appropriate to refer to the Rail Corridor than the 

designation for the purposes of the Transport Proposal. 

(c) Track Corridor - during questions from the Panel, reference 

was made to the "track corridor", which would include the 

rails and "some distance either side of the centre of the 

track".13  These submissions will refer to the term "Rail 

Corridor". 

3.2 As demonstrated in KiwiRail's evidence, KiwiRail's focus in this 

hearing is squarely on the Rail Corridor: 

(a) KiwiRail seeks to protect against reverse sensitivity effects 

from land adjoining the Rail Corridor over which it has no 

control, including from: 

13  Transcript of Proceedings, 29 September 2015, pages 76 - 78. 
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(i) transport-related noise and vibration from 

locomotives;14 

(ii) maintenance requirements for adjoining landowners, 

and the need to conduct maintenance on their 

buildings in a safe and efficient manner;15 

(iii) the potential for trespass over the Rail Corridor by 

people needing to, for example, maintain their 

buildings;16 and  

(iv) the health and safety of people near the Rail 

Corridor.17 

(b) KiwiRail has a mandate from central Government to grow and 

develop its infrastructure and use its land to maximise its 

efficiency now and in the future.18  KiwiRail endorses the 

point raised by Ms Wedde that aspects of the Proposal are 

very much "forward looking".19  That is why, for example, 

setback controls on land adjoining the Rail Corridor are so 

critical. 

(c) KiwiRail supports the objectives and policies determined as 

part of Stage 1 of the Transport Proposal.20  Ms Hewett 

confirmed KiwiRail's support for what was referred to by Ms 

Wedde as the "one network approach";21 and the higher 

order strategic directions in Policy 3.3.12.22  That is not in 

dispute.  KiwiRail maintains that both aspects of that strategic 

direction are relevant,23 and its proposed relief is consistent 

with that direction. 

14  See KiwiRail's submission on Stage 2 of the Replacement Plan at pages 3 - 4. 
15  See eg KiwiRail's submission on Stage 2 of the Replacement Plan at page 6. 
16  See evidence of chief of Deborah Hewett for KiwiRail in Chapter 14 Residential 

(Stage 1)at para 3.16. 
17  See eg the evidence in chief of Deborah Hewett for KiwiRail on Stage 1 of the 

Chapter 14 Residential Proposal at para 3.16. 
18  See evidence in chief of Gordon Munro for KiwiRail at paras 2.1 to 2.3. 
19  Transcript of Proceedings, 29 September 2015, page 74. 
20  Transcript of Proceedings, 29 September 2015, page 74. 
21  Transcript of Proceedings, 29 September 2015, pages 74 - 75. 
22  Transcript of Proceedings, 29 September 2015, page 66. 
23  See opening legal submissions for KiwiRail at para 3.15 - 3.22. 
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(d) KiwiRail wants to achieve the highest and best use of its land, 

particularly where that land is not presently required for rail 

purposes.24 

Council's focus 

3.3 On the other hand, the Council's focus appears to be on preserving 

the Transport Zone, including the Rail Corridor, for its own potential 

future initiatives: 

(a) The Council, in its notified proposal, sought to introduce a 

Transport Zone to provide for activities within transport 

corridors.  KiwiRail did not oppose that approach in principle, 

but sought in its submissions that plan provisions were 

amended to enable non-rail related activities in the Rail 

Corridor, by enabling in the Transport Zone activities which 

can occur on adjoining zones.  That approach was 

recognised and is supported in similar planning initiatives in 

other areas,25 and was recently sought by NZTA (supported 

by KiwiRail) and accepted by Auckland Council at the hearing 

on the Transport topic of the Proposed Auckland Unitary 

Plan.26 

(b) The Council seems to interpret the higher order policies to 

mean that they can and / or should keep the Rail Corridor 

"free", or available, for future public transport options.27  Mr 

Falconer was open about the Council's position when he 

accepted that the Council's proposed provisions are an 

attempt to keep the Rail Corridor available, and as put to Mr 

Falconer, "keeping the line free".28 

(c) However, the higher order policies on which both the Council 

and the New Zealand Transport Agency ("NZTA") rely to 

justify the lower order planning provisions sought, are not so 

explicitly worded as to achieve that outcome.  As Dr Mitchell 

24  Transcript of Proceedings, 29 September 2015, pages 53 and 56.  
25  See evidence in chief of Deborah Hewett for KiwiRail at para 5.13.  
26  See evidence in chief of Deborah Hewett for KiwiRail at para 5.13.  
27  Transcript of Proceedings, 29 September 2015, pages 12. 
28  Transcript of Proceedings, 29 September 2015, pages 16 and 19. 
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observed, there is a difference between protecting a corridor 

and protection subject to the grant of development rights.29  

The halfway-house position adopted by the Council and 

NZTA, which supports uncertain and subjective assessments 

such as "easily relocatable" buildings,30 reflects that premise. 

3.4 In my submission, the proper interpretation of those higher order 

policy documents is to enable the safe, efficient and effective 

development, upgrade and maintenance of strategic infrastructure 

within the Transport Zone,31 while protecting that infrastructure by 

avoiding reverse sensitivity effects from incompatible activities.32  

There then remains scope for that strategic infrastructure to remain 

responsive to both the current recovery needs and future needs of 

Christchurch, without the restrictive controls proposed by the Council 

and NZTA.33 

3.5 Policy 5.3.7 of the Canterbury Regional Policy Statement ("RPS") 

seeks to avoid development which forecloses the opportunity for the 

development of the strategic transport network.  In my submission, 

KiwiRail's proposed relief will not "foreclose opportunities".  Moreover, 

Objective 6.2.1 of the RPS (which Policy 5.3.7 seeks to implement) 

includes provision for an infrastructure framework which "achieves 

development that does not adversely affect the efficient operation, 

use, development...of strategic infrastructure and freight hubs".34  The 

relief sought by KiwiRail is consistent with that objective. 

3.6 In addition, the Council and NZTA's strict interpretation of Policy 5.3.7 

(to avoid development which forecloses development of the strategic 

transport network) is selective.  Council and NZTA use those higher 

order policies to oppose KiwiRail's submission and limit what KiwiRail 

can do in the Transport Zone, but are comfortable that private 

landowners in the Transport Zone can erect permanent buildings on 

29  Transcript of Proceedings, 29 September 2015, page 20. 
30  A proposition that was identified by Mr Illingsworth in a question to Mr Falconer: 

Transcript of Proceedings, 29 September 2015, page 20. 
31  Objective 3.3.12(a) of the Replacement Plan, confirmed in the Panel's Decision. 
32  Objective 3.3.12(b) of the Replacement Plan, confirmed in the Panel's Decision. 
33  Objective 7.1.1 to the Replacement Plan. 
34  Objective 6.2.1(10) to the Canterbury RPS. 
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their sites35, and that a range of non-rail activities can occur in the 

Zone (eg Industrial General, Residential Suburban, Rural Urban 

Fringe etc) but not the remaining activities that KiwiRail seeks.   

3.7 Mr Falconer accepted that there is no guarantee who will own land 

within the Rail Corridor in the future.36  While KiwiRail would not 

dispose of land that would "sever the rail corridor",37 KiwiRail 

constantly assesses its landholdings, and operates a robust strategy 

to dispose of land where it is no longer required for rail purposes.38   

3.8 If the Council wishes to protect or "keep free" the Rail Corridor for its 

own public transport objectives, it has the options of purchasing that 

land, or designating it.  If the Council was truly minded to provide 

absolute protection through the District Plan for future public transport 

uses, it had the opportunity to make all non-transport related activities 

in the Transport Zone prohibited. 

3.9 As Dr Mitchell put to Ms McLeod, the Council's interpretation of the 

provisions essentially leads to "a policy network that is strategic in 

nature", but "is not given effect to in some way by the rules".39  In my 

submission, if the Council and NZTA's interpretation of the strategic 

approach is correct, that is indeed not a "sound planning position to be 

in".40 

3.10 The Council's witness was not able to refer the Panel to information as 

to the likelihood of any agreement between Council and the relevant 

stakeholders, including KiwiRail, such that its projects (like a 

cycleway) will be a reality in the lifetime of this Replacement Plan.41 

3.11 In the absence of any clear plans, all the Council's (and by corollary, 

NZTA's) position does is put KiwiRail (and its ultimate shareholders, 

the taxpayers of New Zealand) to additional and unjustified costs, by 

limiting what KiwiRail can reasonably do with its land.   
35  See eg evidence in chief of David Falconer for the Council at para 9.6. 
36  Evidence in reply of David Falconer for the Council at para 4.3. 
37  Transcript of Proceedings, 29 September 2015, page 55.  See also page 53. 
38  Evidence in chief of Deborah Hewett for KiwiRail at para 5.1.  Transcript of 

Proceedings, 29 September 2015, page 59. 
39  Transcript of Proceedings, 29 September 2015, pages 37 and 38. 
40  See question from Panel Member Dr Mitchell to Ms McLeod: Transcript of 

Proceedings, 29 September 2015, page 38. 
41  Transcript of Proceedings, 29 September 2015, page 24. 
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Adjoining Zones 

3.12 The Council's position on which activities and activity statuses transfer 

from applicable zones, clarified by Ms Scott at the hearing,42  is also 

unnecessarily constrained (and as noted above, conflicts with the 

Council's reliance on the higher order policy framework).  It would 

have the effect of restricting KiwiRail's ability to utilise (where 

appropriate): 

(a) Industrial Heavy zoning; 

(b) RUW Rural zoning; 

(c) Commercial zoning (as discussed below);  

(d) Open Space zoning; 

(e) Special Purpose zoning; and  

(f) Residential zoning other than Residential Suburban; where 

that zoning adjoins the Rail Corridor. 

3.13 The Council has not provided any evidence to support those 

limitations, and in my submission the relief put forward in Appendix A 

to KiwiRail's opening submissions is a better planning outcome.  It 

provides for a more consistent, uniform, and easier to interpret 

Replacement Plan.  Further, and consistent with the view that KiwiRail 

can control effects within the Rail Corridor, the relief sought by 

KiwiRail will result in an outcome that promotes the highest and best 

use of that land in a sustainable manner. 

3.14 In my submission, the outcomes proposed by the Council: 

(a) are contrary to the concept of sustainable management, and 

the efficient use and development of natural and physical 

resources in Part 2 of the Resource Management Act 1991;43 

42  Eg Residential Suburban for all sites adjoining Residential land, Industrial General for 
all sites adjoining Industrial zoned land, and Rural Urban Fringe for all sites adjoining 
Rural land: Transcript of Proceedings, 29 September 2015, page 2. 

43  Economic considerations are relevant to the Court's consideration of Part 2 RMA: NZ 
Rail Ltd v Marlborough District Council [1994] NZRMA 70 (HC);  St Lukes Group Ltd v 
North Shore City Council [2001] NZRMA 412 (EnvC). 
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(b) are inherently uncertain, including in relation to what 

constitutes a "relocatable building"; 

(c) are unreasonable and arbitrary; 

(d) are not supported by any evidence put forward by the Council 

to justify the additional costs on KiwiRail of restricting use of 

its 150 hectares of land in Christchurch44 through the controls 

proposed (including the restriction on relocatable buildings); 

(e) is not supported by evidence that the current use of KiwiRail's 

corridor would in fact prevent the Council from implementing 

commuter rail or cycleways if the appropriate access 

arrangements were agreed;45 and  

(f) as counsel for the Council acknowledged in response to a 

question from His Honour, the designation process remains 

open to the Council as "an alternative planning option".46  In 

my submission, apart from making all non-transport activities 

in the Transport Zone prohibited, it is the only planning 

alternative available to the Council to keep the Rail Corridor 

"free".   

4. COMMERCIALLY ZONED LAND AND THE TRANSPORT ZONE 

4.1 KiwiRail understands that the "centres-based approach" promoted by 

the Council in Chapter 15 of the Replacement Plan, and in higher 

order planning documents, is an important planning tool in the 

Christchurch context. 47 

4.2 KiwiRail takes no issue with the hierarchy of centres promoted in the 

closing submissions for the Council on Stage 1 of the Chapter 15 16 

44  Transcript of Proceedings, 29 September 2015, page 21. 
45  See, in particular, comments made by Mr Munro to the effect that KiwiRail can always 

require the land to revert to transport uses through re-entry provisions in its leases 
within a 12-month period: Transcript of Proceedings, 29 September 2015, page 51. 

46  Transcript of Proceedings, 29 September 2015, page 9. 
47  KiwiRail did not submit on the centres-based approach. 
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Proposal, or the evidence of Messrs Stevenson and Macleod in that 

regard. 48 

4.3 Maps showing all of the Commercially zoned sites adjoining the Rail 

Corridor were provided as an attachment to Mr Falconer's evidence in 

chief.  For the benefit of the Panel, the sites which would benefit from 

the proposed relief have been reproduced in an enlarged form from Mr 

Falconer's maps in Appendix A to these closing submissions. 

4.4 The below table summarises the seven locations where KiwiRail's Rail 

Corridor adjoins a Commercial zone, and where those locations sit 

within the hierarchy of centres confirmed in Table 15.1 to the Council's 

track change Revised Proposal:49 

Site Location Hierarchy 
A Styx Mill, Radcliffe Road, North Halswell Key Activity Centre (B) 
B Northwood, Radcliffe Road, North Halswell Key Activity Centre (B) 
C Papanui, Restell Rd Key Activity Centre (B) 
D The Hub Hornby, Shands Road Key Activity Centre (B) 
E Tower Junction, Troup Drive and Foster Street Large Format Centre (E) 
F Moorhouse Avenue Large Format Centre (E) 
G Normans Rd, Elmwood Local Centre (F) 

4.5 As can be seen from the table above, 4 out of the 7 of the 

Commercially zoned sites adjoining the Rail Corridor are Key Activity 

Centres.  Policy 15.1.2.1 (as amended in the Council's closing 

submissions on Stage 1 of the Chapter 15 Proposal) notes that while 

the Replacement Plan provides a framework that "gives primacy to 

and supports the recovery of the Central City", it must also "support 

and enhance the role of District Centres", which include Key Activity 

Centres.50  Thus, the majority of sites which could benefit from 

KiwiRail's proposed relief are second only to sites within the City 

Centre in the hierarchy.   

4.6 KiwiRail continues to support its submission that the addition of 5.4 

hectares51 of additional Commercially zoned land across seven 

locations across the city will not result in the "death [of the City Centre] 

48  See evidence of Mark Stevenson and Andrew Macleod for the Council on Chapter 15 
of the Replacement Plan. 

49  Reproduced in Council's closing legal submissions on Stage 1 of the Chapter 15 
Proposal at page 52. 

50  Policy 15.1.2.1 - Role of centres, as amended in the Council's closing legal 
submissions at page 51. 

51  See evidence in reply of David Falconer for the Council at para 5.10. 
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by a thousand cuts".52  Rather, the extension of Commercial activities 

into the Rail Corridor may (noting of course that this use may only be 

interim) provide positive benefits for existing commercial centres (eg 

additional loading space at the rear of properties).    

4.7 In reality, the slender nature of these additional sites (in conjunction 

with their position adjoining a number of existing and proposed Key 

Activity Centres, as well as the railway lines) means that they will not 

be put to any significant new commercial use in a way which would 

detract from the primacy of, and support given to, the recovery of the 

City Centre. 

4.8 For example, the Rail Corridor at the two Radcliffe Road sites (Styx 

Mill and Northwood) is approximately 20 metres at its widest, which 

would provide only a modest extension to the adjoining zoning to the 

centreline of the Corridor.  The Rail Corridor adjoining Commercially 

zoned sites at Papanui, Elmwood Tower Junction is narrower; 

although yards at both the Hornby and Moorhouse Ave sites provide 

more space for potential use (the Rail Corridor at Hornby, for example, 

is closer to 60 metres wide).  

5. SETBACK PROVISIONS:  CLARIFICATION AND UPDATE ON 
POSITION 

5.1 KiwiRail sought a four metre setback from the Rail Corridor boundary 

in its evidence for Stage 1 of the Commercial, Industrial and 

Residential Chapters.53  That relief has been supported by the 

Council in all Chapters to date, and for consistency, KiwiRail will also 

seek that relief when it gives evidence in the Specific Purpose, Rural, 

and Open Space Chapters.  

5.2 A combination of that (agreed) relief, and KiwiRail's proposed relief in 

this Chapter to seek adjoining zonings apply to activities in the 

Transport Zone, has resulted in the possibility of setbacks applying 

52  As His Honour observed in the context of Plan Change 53, and the Environment 
Court's decision in Kiwi Property Holdings Ltd v Christchurch City Council [2012] 
NZEnvC 92. 

53  The proposed four metre setback is a reduction in scale from the five metre setback 
sought for all zones in its Stage 1 submission. 

2956890  

 



 
KiwiRail Holdings Limited                                                                             Closing legal submissions 
Submitter number 2246  

 

13 

within the Rail Corridor.  KiwiRail's position, both in its evidence and at 

mediation, is that a setback within the Rail Corridor is not required to 

manage effects within the Rail Corridor itself as KiwiRail has the ability 

and the mandate to do so. 

5.3 It would also be perverse to include a setback within the Rail Corridor 

from the boundary of the Corridor, as that would only push buildings 

closer to the tracks, lines, and operational equipment, thereby 

defeating entirely the purpose of the setback rule.  An alternative 

would be to find another point within the Rail Corridor to measure a 

setback (eg from the railway lines themselves, or track equipment), 

but that would be arbitrary, uncertain and unwieldy - and totally 

unnecessary, given KiwiRail would never put activities within its own 

Corridor in a location which would have adverse effects on its line, or 

put people's health and safety at risk. 

5.4 In his reply evidence, Mr Falconer identified areas where the 

Transport Zone extended beyond (or was excluded from) KiwiRail's 

designation, such that KiwiRail would not have the ability to control 

effects on those sites (and potentially with no setback to assist).54  

The Council also identified some privately owned land that remained 

subject to KiwiRail's designation, and thus was within the Transport 

Zone.  Despite having no evidence, the Council suggested a setback 

control of 1.5 metres for the types of sites mentioned above. 

5.5 Attached as Appendix C to these submissions are plans which show, 

in diagrammatical form, KiwiRail's position as to the application of 

setbacks, using two possible scenarios to illustrate the issue: 

(a) in non-Transport zoned land adjoining the Rail Corridor 

(which is entirely zoned Transport) (Scenario 1); and 

(b) where land is zoned Transport but is not within the Rail 

Corridor (Scenario 2). 

5.6 KiwiRail's position is that: 

54  Such as Mr McKee's site at 99 Ensors Road, Waltham. 
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(a) A 4 metre setback from the Rail Corridor boundary should 

apply in all zones, other than the Transport Zone. 

(b) No setback should apply to land within the Rail Corridor. 

5.7 KiwiRail would prefer a consistent approach across the Replacement 

Plan in relation to setbacks from the Corridor throughout all zones, but 

would be willing to accept, within the Transport Zone, on sites outside 

the Rail Corridor, a 1.5 metre setback from the Rail Corridor boundary, 

regardless of ownership or designation of that site. 

5.8 KiwiRail considers this position should resolve the Council's concerns 

about the setback provisions, and provides a certain, clear approach 

to this matter. 

6. CONCLUSION 

6.1 As His Honour rightly pointed out to Mr Munro, KiwiRail's submission 

on the points remaining at issue in Stage 2 of this Proposal is a "trust 

us" proposition.55 But that is because managing the Rail Corridor is 

what KiwiRail does.  That is KiwiRail's only job in this context.   

6.2 In my submission, if the Council (or NZTA) wants to secure the 

Transport Zone for its own purposes, and does not trust KiwiRail to 

use the Rail Corridor properly, then the Council (or NZTA) should 

purchase and designate the land itself - rather than seek to restrict 

(through District Plan provisions) KiwiRail's ability to make interim use 

of its land to support its rail functions. 

6.3 KiwiRail's proposed relief: 

(a) is consistent with the ability in the RMA for a requiring 

authority to have a workable underlying zone that provides for 

alternative uses in the event land is not presently required for 

rail purposes;56 

55  Transcript of Proceedings, 29 September 2015, page 59 in a question to Mr Munro. 
56  RMA, s 176(2).  
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(b) is consistent with the purpose of sustainable management, 

and the efficient use and development of natural and physical 

resources under Part 2 of the RMA;57 

(c) is consistent with the Council's strategic directions and higher 

order policies and objectives, including the dual purposes in 

Policy 3.3.12 of the Replacement Plan, and Objective 6.2.1 of 

the RPS; and  

(d) excludes sensitive activities (as defined in the Replacement 

Plan), which will address the possibility of reverse sensitivity 

effects under 3.3.12(b); and 

(e) ensures that activities that can safely occur on land adjoining 

the Rail Corridor are brought within the Rail Corridor with the 

additional benefit of the controls and obligations KiwiRail 

possesses under both its designation and the Railways Act 

2005. 

6.4 KiwiRail needs flexibility to maintain the efficient use of its land and to 

ensure it can use, develop and grow its rail network.  Ironically, the 

restrictions proposed by Council and NZTA will put at risk KiwiRail's 

ability to maintain and enhance the Rail Corridor for transport 

purposes.   

 

Allison Arthur-Young 

Counsel for KiwiRail Holdings Limited 
 

57  RMA, s 5. 
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Commercially-zoned land adjacent to the Rail Corridor 

 

































Proprietors
Her Majesty The Queen

Estate Fee Simple
Area 5.5109 hectares more or less
Legal Description Lot 12 Deposited Plan 53691
Purpose Railway

Interests
A422933.1 SUBJECT TO PART 9 OF THE NGAI TAHU CLAIMS SETTLEMENT ACT 1998 (WHICH PROVIDES
FOR CERTAIN DISPOSALS RELATING TO THE LAND TO WHICH THIS CERTIFICATE OF TITLE RELATES
TO BE OFFERED FOR PURCHASE OR LEASE TO TE RUNANGA O NGAI TAHU IN CERTAIN
CIRCUMSTANCES) - 2.9.1999 AT 9.00 AM

Identifier

Search Copy

Land Registration District
Date Issued 20 December 1988

Canterbury

COMPUTER FREEHOLD REGISTER
UNDER LAND TRANSFER ACT 1952

CB31F/1296

Prior References
CB31A/826 GN 28628.1

Transaction Id
Client Reference mmorris004

Search Copy Dated 2/10/15 12:57 pm, Page 1 of 2
Register Only

Appendix B



Identifier
C

B
31F/1296

Transaction Id
C

lient Reference
m

m
orris004

Search C
opy D

ated 2/10/15 12:57 pm
, Page 2 of 2

Register O
nly



Appendix C 

 
  

Scenario 1: Where Rail Corridor boundaries  
align with the Transport Zone 

4m 

0m 

Rail Corridor Transport 
Zone 

• KiwiRail and Council have agreed to a 4m setback from 
the Rail Corridor boundary in Commercial, Industrial 
and Residential Zones (Open Space, Rural, and Specific 
Purpose Zones still to be heard). 

• No setback within the Rail Corridor. 
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Scenario 2: Where there is a site zoned Transport but located  
outside the Rail Corridor 

Rail Corridor Transport 
Zone 

1.5m  
 

4m 

4m 

• KiwiRail and Council have agreed to a 4m setback from 
the Rail Corridor boundary in Commercial, Industrial 
and Residential Zones (Open Space, Rural, and 
Specific Purpose Zones still to be heard). 

• No setback within the Rail Corridor. 
• 1.5m setback on sites adjacent to the Rail Corridor 

boundary, if zoned Transport Zone, regardless of 
ownership or designation. 

0m 
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	Closing legal submissions for KiwiRail Holdings Ltd (#2246) on Stage 2 Chapter 7 Transport Proposal 02.10.2015
	1. Introduction
	1.1 These closing submissions are filed on behalf of KiwiRail Holdings Limited ("KiwiRail"), in relation to Stage 2 of Chapter 7 ("Chapter 7") of the Christchurch Replacement District Plan ("Replacement Plan") proposed by the Christchurch City Council...
	1.2 The matters addressed in these submissions are:
	(a) KiwiRail's role, rights and obligations;
	(b) the purpose of the Transport Zone;
	(c) the applicability of Commercially zoned land to KiwiRail's land in the Transport Zone; and
	(d) clarification of the relief sought in relation to building setbacks.


	2. Kiwirail's role, rights and obligations
	2.1 KiwiRail has clear statutory powers to manage land held, vested, designated, or otherwise occupied for rail purposes.0F   As the licensed access provider under the Railways Act 2005, KiwiRail has the ability to restrict access to, and exercise con...
	2.2 KiwiRail also has obligations under the Railways Act 2005 to take all practicable steps to ensure that rail activities for which it is responsible do not cause (or are not likely to cause) serious injury to, or the death of individuals.2F
	2.3 The head lease between KiwiRail, the Crown, and the New Zealand Railways Corporation ("NZRC"), coupled with the requirement for the NZRC to act within its statutory purposes in section 12 of the New Zealand Railways Corporation Act 1981, places li...
	2.4 As such, and as its very name suggests, KiwiRail's primary focus is rail.  It is not a run of the mill property developer.   It holds a broad and all encompassing designation for rail purposes.4F
	2.5 KiwiRail's responsibilities as a State-Owned Enterprise require a focus on efficiency, productivity, and profit.5F   In order to comply with its statutory obligations, KiwiRail must ensure that it can compete with those comparable private business...
	2.6 From a property business unit perspective, Mr Munro said:6F
	2.7 KiwiRail has the ability to grant sub-leases, licenses, easements, and grants of right of any kind in accordance with the terms of its head lease.  Current (and long-standing) KiwiRail policy is for any lease to be limited to no more than 35 years...
	2.8 The powers to restrict access are also clear.  If any person, including the Council, wants to enter onto KiwiRail land, that person has to get KiwiRail's agreement.  KiwiRail is entitled to set conditions on any right of entry, and routinely manag...
	2.9 In short, KiwiRail has broad scope to manage its land in accordance with its purposes and its designation, and it will continue to do so.   As Mr Falconer rightly acknowledged, KiwiRail is not the public transport authority in Christchurch and doe...

	3. THE transport zone
	3.1 At the hearing, there appeared to be some confusion around the terms used by various witnesses.  To clarify:
	(a) Transport Zone - this is the second part of the Council's Transport Proposal in its notified Replacement Plan, and is the Zone which provides for activities that occur within transport corridors.10F   The Transport Zone is a construction of the Co...
	(b) Rail Corridor - The Rail Corridor is all land held by the Crown for railway purposes.  The boundaries of the Rail Corridor correlate to the boundaries of land held by the Crown for rail purposes.  The term "rail corridor" was used extensively by M...
	An example of how those boundaries are regularly ascertained is provided in Appendix B to these submissions.  This is the certificate of title for a KiwiRail site at Middleton, which shows on the title plan the railway plus land owned by the Crown (Lo...
	All of the Rail Corridor is presently designated by KiwiRail for railway purposes.  In some places, KiwiRail's designation is wider than the Rail Corridor, but this is rare.  There is no privately owned land in the Rail Corridor.  In our submission, a...
	(c) Track Corridor - during questions from the Panel, reference was made to the "track corridor", which would include the rails and "some distance either side of the centre of the track".12F   These submissions will refer to the term "Rail Corridor".

	3.2 As demonstrated in KiwiRail's evidence, KiwiRail's focus in this hearing is squarely on the Rail Corridor:
	(a) KiwiRail seeks to protect against reverse sensitivity effects from land adjoining the Rail Corridor over which it has no control, including from:
	(i) transport-related noise and vibration from locomotives;13F
	(ii) maintenance requirements for adjoining landowners, and the need to conduct maintenance on their buildings in a safe and efficient manner;14F
	(iii) the potential for trespass over the Rail Corridor by people needing to, for example, maintain their buildings;15F  and
	(iv) the health and safety of people near the Rail Corridor.16F

	(b) KiwiRail has a mandate from central Government to grow and develop its infrastructure and use its land to maximise its efficiency now and in the future.17F   KiwiRail endorses the point raised by Ms Wedde that aspects of the Proposal are very much...
	(c) KiwiRail supports the objectives and policies determined as part of Stage 1 of the Transport Proposal.19F   Ms Hewett confirmed KiwiRail's support for what was referred to by Ms Wedde as the "one network approach";20F  and the higher order strateg...
	(d) KiwiRail wants to achieve the highest and best use of its land, particularly where that land is not presently required for rail purposes.23F

	3.3 On the other hand, the Council's focus appears to be on preserving the Transport Zone, including the Rail Corridor, for its own potential future initiatives:
	(a) The Council, in its notified proposal, sought to introduce a Transport Zone to provide for activities within transport corridors.  KiwiRail did not oppose that approach in principle, but sought in its submissions that plan provisions were amended ...
	(b) The Council seems to interpret the higher order policies to mean that they can and / or should keep the Rail Corridor "free", or available, for future public transport options.26F   Mr Falconer was open about the Council's position when he accepte...
	(c) However, the higher order policies on which both the Council and the New Zealand Transport Agency ("NZTA") rely to justify the lower order planning provisions sought, are not so explicitly worded as to achieve that outcome.  As Dr Mitchell observe...

	3.4 In my submission, the proper interpretation of those higher order policy documents is to enable the safe, efficient and effective development, upgrade and maintenance of strategic infrastructure within the Transport Zone,30F  while protecting that...
	3.5 Policy 5.3.7 of the Canterbury Regional Policy Statement ("RPS") seeks to avoid development which forecloses the opportunity for the development of the strategic transport network.  In my submission, KiwiRail's proposed relief will not "foreclose ...
	3.6 In addition, the Council and NZTA's strict interpretation of Policy 5.3.7 (to avoid development which forecloses development of the strategic transport network) is selective.  Council and NZTA use those higher order policies to oppose KiwiRail's s...
	3.7 Mr Falconer accepted that there is no guarantee who will own land within the Rail Corridor in the future.35F   While KiwiRail would not dispose of land that would "sever the rail corridor",36F  KiwiRail constantly assesses its landholdings, and op...
	3.8 If the Council wishes to protect or "keep free" the Rail Corridor for its own public transport objectives, it has the options of purchasing that land, or designating it.  If the Council was truly minded to provide absolute protection through the D...
	3.9 As Dr Mitchell put to Ms McLeod, the Council's interpretation of the provisions essentially leads to "a policy network that is strategic in nature", but "is not given effect to in some way by the rules".38F   In my submission, if the Council and N...
	3.10 The Council's witness was not able to refer the Panel to information as to the likelihood of any agreement between Council and the relevant stakeholders, including KiwiRail, such that its projects (like a cycleway) will be a reality in the lifeti...
	3.11 In the absence of any clear plans, all the Council's (and by corollary, NZTA's) position does is put KiwiRail (and its ultimate shareholders, the taxpayers of New Zealand) to additional and unjustified costs, by limiting what KiwiRail can reasona...
	3.12 The Council's position on which activities and activity statuses transfer from applicable zones, clarified by Ms Scott at the hearing,41F   is also unnecessarily constrained (and as noted above, conflicts with the Council's reliance on the higher...
	(a) Industrial Heavy zoning;
	(b) RUW Rural zoning;
	(c) Commercial zoning (as discussed below);
	(d) Open Space zoning;
	(e) Special Purpose zoning; and
	(f) Residential zoning other than Residential Suburban; where that zoning adjoins the Rail Corridor.

	3.13 The Council has not provided any evidence to support those limitations, and in my submission the relief put forward in Appendix A to KiwiRail's opening submissions is a better planning outcome.  It provides for a more consistent, uniform, and eas...
	3.14 In my submission, the outcomes proposed by the Council:
	(a) are contrary to the concept of sustainable management, and the efficient use and development of natural and physical resources in Part 2 of the Resource Management Act 1991;42F
	(b) are inherently uncertain, including in relation to what constitutes a "relocatable building";
	(c) are unreasonable and arbitrary;
	(d) are not supported by any evidence put forward by the Council to justify the additional costs on KiwiRail of restricting use of its 150 hectares of land in Christchurch43F  through the controls proposed (including the restriction on relocatable bui...
	(e) is not supported by evidence that the current use of KiwiRail's corridor would in fact prevent the Council from implementing commuter rail or cycleways if the appropriate access arrangements were agreed;44F  and
	(f) as counsel for the Council acknowledged in response to a question from His Honour, the designation process remains open to the Council as "an alternative planning option".45F   In my submission, apart from making all non-transport activities in th...


	4. COMMERCIALLY ZONED LAND AND THE TRANSPORT ZONE
	4.1 KiwiRail understands that the "centres-based approach" promoted by the Council in Chapter 15 of the Replacement Plan, and in higher order planning documents, is an important planning tool in the Christchurch context. 46F
	4.2 KiwiRail takes no issue with the hierarchy of centres promoted in the closing submissions for the Council on Stage 1 of the Chapter 15 16 Proposal, or the evidence of Messrs Stevenson and Macleod in that regard. 47F
	4.3 Maps showing all of the Commercially zoned sites adjoining the Rail Corridor were provided as an attachment to Mr Falconer's evidence in chief.  For the benefit of the Panel, the sites which would benefit from the proposed relief have been reprodu...
	4.4 The below table summarises the seven locations where KiwiRail's Rail Corridor adjoins a Commercial zone, and where those locations sit within the hierarchy of centres confirmed in Table 15.1 to the Council's track change Revised Proposal:48F
	4.5 As can be seen from the table above, 4 out of the 7 of the Commercially zoned sites adjoining the Rail Corridor are Key Activity Centres.  Policy 15.1.2.1 (as amended in the Council's closing submissions on Stage 1 of the Chapter 15 Proposal) note...
	4.6 KiwiRail continues to support its submission that the addition of 5.4 hectares50F  of additional Commercially zoned land across seven locations across the city will not result in the "death [of the City Centre] by a thousand cuts".51F   Rather, th...
	4.7 In reality, the slender nature of these additional sites (in conjunction with their position adjoining a number of existing and proposed Key Activity Centres, as well as the railway lines) means that they will not be put to any significant new com...
	4.8 For example, the Rail Corridor at the two Radcliffe Road sites (Styx Mill and Northwood) is approximately 20 metres at its widest, which would provide only a modest extension to the adjoining zoning to the centreline of the Corridor.  The Rail Cor...

	5. setback provisions:  clarification and update on position
	5.1 KiwiRail sought a four metre setback from the Rail Corridor boundary in its evidence for Stage 1 of the Commercial, Industrial and Residential Chapters.52F   That relief has been supported by the Council in all Chapters to date, and for consistenc...
	5.2 A combination of that (agreed) relief, and KiwiRail's proposed relief in this Chapter to seek adjoining zonings apply to activities in the Transport Zone, has resulted in the possibility of setbacks applying within the Rail Corridor.  KiwiRail's p...
	5.3 It would also be perverse to include a setback within the Rail Corridor from the boundary of the Corridor, as that would only push buildings closer to the tracks, lines, and operational equipment, thereby defeating entirely the purpose of the setb...
	5.4 In his reply evidence, Mr Falconer identified areas where the Transport Zone extended beyond (or was excluded from) KiwiRail's designation, such that KiwiRail would not have the ability to control effects on those sites (and potentially with no se...
	5.5 Attached as Appendix C to these submissions are plans which show, in diagrammatical form, KiwiRail's position as to the application of setbacks, using two possible scenarios to illustrate the issue:
	(a) in non-Transport zoned land adjoining the Rail Corridor (which is entirely zoned Transport) (Scenario 1); and
	(b) where land is zoned Transport but is not within the Rail Corridor (Scenario 2).

	5.6 KiwiRail's position is that:
	(a) A 4 metre setback from the Rail Corridor boundary should apply in all zones, other than the Transport Zone.
	(b) No setback should apply to land within the Rail Corridor.

	5.7 KiwiRail would prefer a consistent approach across the Replacement Plan in relation to setbacks from the Corridor throughout all zones, but would be willing to accept, within the Transport Zone, on sites outside the Rail Corridor, a 1.5 metre setb...
	5.8 KiwiRail considers this position should resolve the Council's concerns about the setback provisions, and provides a certain, clear approach to this matter.

	6. conclusion
	6.1 As His Honour rightly pointed out to Mr Munro, KiwiRail's submission on the points remaining at issue in Stage 2 of this Proposal is a "trust us" proposition.54F  But that is because managing the Rail Corridor is what KiwiRail does.  That is KiwiR...
	6.2 In my submission, if the Council (or NZTA) wants to secure the Transport Zone for its own purposes, and does not trust KiwiRail to use the Rail Corridor properly, then the Council (or NZTA) should purchase and designate the land itself - rather th...
	6.3 KiwiRail's proposed relief:
	(a) is consistent with the ability in the RMA for a requiring authority to have a workable underlying zone that provides for alternative uses in the event land is not presently required for rail purposes;55F
	(b) is consistent with the purpose of sustainable management, and the efficient use and development of natural and physical resources under Part 2 of the RMA;56F
	(c) is consistent with the Council's strategic directions and higher order policies and objectives, including the dual purposes in Policy 3.3.12 of the Replacement Plan, and Objective 6.2.1 of the RPS; and
	(d) excludes sensitive activities (as defined in the Replacement Plan), which will address the possibility of reverse sensitivity effects under 3.3.12(b); and
	(e) ensures that activities that can safely occur on land adjoining the Rail Corridor are brought within the Rail Corridor with the additional benefit of the controls and obligations KiwiRail possesses under both its designation and the Railways Act 2...

	6.4 KiwiRail needs flexibility to maintain the efficient use of its land and to ensure it can use, develop and grow its rail network.  Ironically, the restrictions proposed by Council and NZTA will put at risk KiwiRail's ability to maintain and enhanc...
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