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1. INTRODUCTION  

1.1 These legal submissions, on behalf of KiwiRail Holdings Limited 

("KiwiRail"), relate to Stage 2 of Chapter 7 ("Chapter 7") of the 

Proposed Christchurch Replacement District Plan ("Replacement 
Plan").   

1.2 KiwiRail does not oppose, in general terms, the Christchurch City 

Council's ("Council") approach to the Transport Zone.  However, 

KiwiRail seeks that activities and activity statuses in zones adjoining 

the rail corridor apply to rail corridor land in the Transport Zone, and 

for there to be no restriction that non-rail uses in that corridor be 

"relocatable".  KiwiRail also seeks minimum building setbacks (as they 

apply to each adjoining zone) apply to non-designated land within the 

Transport Zone. 

Evidence 

1.3 KiwiRail's witnesses are: 

(a) Deborah Hewett - Senior RMA Advisor, KiwiRail. 

(b) Gordon Munro - Manager Property, Investment and Revenue, 

KiwiRail. 

2. KIWIRAIL'S ROLE 

Statutory powers 

2.1 KiwiRail is responsible for the operation of the rail network, and the 

financial management of rail infrastructure in New Zealand.  It is a 

requiring authority and can designate land for rail purposes.1  It 

inherited these powers from the New Zealand Railways Corporation 

("NZRC") as a result of NZRC's corporate restructure in 2012.  

KiwiRail is also the designated Access Provider under the Railways 

1   "Resource Management (Approval of KiwiRail Holdings Limited as Requiring 
Authority) Notice 2013" (4 March 2013) 31 New Zealand Gazette 942. 
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Act 2005.2  It employs over 4,000 staff across the country, and 

manages around 18,000 hectares of land. 

2.2 KiwiRail is a State Owned Enterprise, under the State Owned 

Enterprises Act 1986 ("SOE Act").  In addition to KiwiRail's statutory 

rail purposes under the Railways Act 2005 and New Zealand Railway 

Corporation Act 1981, KiwiRail has, as its principal objective under 

the SOE Act,  the requirement to operate as a successful business 

that is as profitable and efficient as comparable businesses that are 

not owned by the Crown.3 

2.3 One of the key elements of KiwiRail's business is the movement of 

internal freight within New Zealand.  KiwiRail's freight trains move 

more than 30 percent of New Zealand's exports, and its 4,000 

kilometre long network has links to all major import and export ports.  

On average, KiwiRail operates 900 freight services around the country 

each week, and when combined with goods carried by ferry, KiwiRail's 

freight business earns up to 70 percent of its total operating revenue 

each year. 

Efficient and responsible land use 

2.4 KiwiRail is also a substantial property manager.  KiwiRail's wholly 

owned subsidiary, KiwiRail Limited, manages land vested, held, or 

otherwise occupied by the Crown for railway purposes through a head 

lease from the Crown and NZRC under its restructuring legislation.4  

That head lease gives KiwiRail broad scope to manage existing land, 

acquire new land and to sell land that will no longer be required for rail 

purposes (at any time in the future). 

2.5 KiwiRail has an obligation, both as an SOE and in co-ordination with 

NZRC, to efficiently manage and develop its infrastructure and 

landholdings.  Where KiwiRail has currently unutilised or under-utilised 

rail land to which it intends to find a non-rail use but wants to retain the 

land within the rail estate (and subject to the designation), it will lease 

the land to a third party for non-rail purposes.   

2   Railways Act 2005, s 4. 
3  State Owned Enterprises Act 1986, s 4. 
4  New Zealand Railways Corporation Restructuring Act 1990, s 12. 
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2.6 As described in the evidence of Mr Munro, KiwiRail maintains a 

diverse lease profile in Christchurch on its land for residential 

beautification, storage facilities, warehousing, industrial and 

commercial activities and so on.  A common thread in those leasing 

arrangements is KiwiRail's ability to re-enter land when it becomes 

necessary for rail purposes.5  Furthermore, those leases do not last 

longer than 35 years.6 

2.7 KiwiRail's lease profile ensures that it is able to maximise the value it 

can extract from the balance of its railway land at all times, by putting 

that land to its highest and best use, and allows for KiwiRail to 

generate income which feeds back into its rail operations.  Where land 

that will no longer be required for rail purposes is identified, KiwiRail 

can effect the sale of that land on behalf of NZRC once it has obtained 

the necessary clearances and approvals and has the written consent 

of the Minister for State Owned Enterprises.7  The capital generated 

from such disposal is then invested elsewhere in the development of 

the railway. 

2.8 KiwiRail has a clear mandate from the Government to use its land 

efficiently.    In 2014, KiwiRail commenced a commercial review of its 

business with the aim of developing a new 30 year "Project 2045" 

long term plan ("2014 Commercial Review").8  In addition to its core 

goals of increasing rail traffic volumes and revenue, the 2014 

Commercial Review also sought ways to increase KiwiRail's 

productivity, modernise its asset base, and to minimise the amount of 

continued support required from the Crown for ongoing rail 

operations.  

Agility 

2.9 KiwiRail’s network and operations were considerably affected by the 

earthquakes and, as a result, some buildings were rendered 

unusable and have since been demolished (or are about to be, eg 

Linwood Depot) with others under review.  Reassessment of its land 

5  Evidence in chief of Gordon Munro for KiwiRail at para 3.4. 
6  Resource Management Act 1991, s 218. 
7  New Zealand Railways Corporation Act 1981, s 24(a). 
8  See KiwiRail's Statement of Corporate Intent (2015-2017) at page 4. 
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and facilities has also involved consolidation and reconfiguration of its 

operations.  There are also continuing moves to centralise and co-

locate transport facilities to provide for synergies and optimal use of 

available land.  In addition, new technology means that yards may 

need to be reconfigured for modern freight units which will have 

different requirements such as increases in the length of trains. 

2.10 KiwiRail needs to maintain flexibility to respond to the changing 

needs of customers, assist with earthquake recovery activities, and to 

appropriately manage land that that is not presently needed for rail 

related activities. Enabling KiwiRail to undertake activities and 

develop land in a manner that is compatible with adjoining land uses 

provides that flexibility and also provides certainty to the community, 

in the interim.  Because some of the changes required may not be 

implemented for some time, there is scope for other activities 

(including buildings) to occur and remain for an extended period of 

time.   

3. THE COUNCIL'S TRANSPORT PROPOSAL 

3.1 KiwiRail has not opposed the implementation of a Transport Zone 

which includes the rail corridor.  KiwiRail supports a "one network" 

approach to management of the transport system, and a wider 

strategic outcome of a safe, efficient and effective transport network. 

3.2 KiwiRail has sought to protect against adverse effects on the safe 

and efficient operation of the rail corridor and strategic transport 

network as a whole. 

3.3 However, the current relief put forward by the Council, both in its 

Revised Proposal and the amendments proposed in the rebuttal 

evidence of Mr Falconer, seeks to unreasonably constrain KiwiRail's 

ability to make efficient use of its land, especially land that is not 

presently used for rail purposes, by: 
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(a) providing for transport-related uses, while limiting non-

transport related uses to "relocatable" activities, including 

buildings;9 and 

(b) limiting the application of activities and activity statuses from 

adjoining zones to land within the Transport Zone that is 

adjacent to Rural Urban Fringe, Industrial General, and 

Residential Suburban zones. 

3.4 The Crown (NZTA) supports the Council's Revised Proposal.10 

3.5 KiwiRail seeks that all of the respective zone types adjoining the rail 

corridor are applied to the corridor in the Transport Zone, and that 

there is no requirement that non-transport related uses are limited to 

"relocatable" activities. 

The operative District Plan 

3.6 The Special Purpose (Rail) Zone in the operative Christchurch City 

Plan ("City Plan") enabled a range of activities in the rail zone, 

without overly prescribing what those activities might be.   The zone 

description and purpose of the Special Purpose (Rail) Zone in the 

operative City Plan states:11 

Land in the rail corridor is, or may already be used (subject to 
NZ Rail agreement) for freight forwarders, other business 
activities, or for pedestrian and cycle linkages.  Such 
consideration must also relate to compatibility with surrounding 
land use activities. 

3.7 The anticipated environmental results of the Special Purpose (Rail) 

Zone provided for:12 

(a) the continued operation, improvement and 
increased utilisation of the rail network. 

(b) development of buildings in rail corridors in a 
manner compatible with the adjoining land uses, 
and in particular effects on any adjoining residential 
land. 

9  Evidence in chief of David Falconer for the Council at para 6.10. 
10  Evidence in chief of Ainsley McLeod for the Crown at para 33. 
11  Part 8.1.6 of the City Plan. 
12  Part 8.1.6 of the City Plan. 
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3.8 KiwiRail is not aware of any policy shift, reflected in either the 

Council's evidence or its section 32 analysis, which demonstrates a 

need for the more restrictive controls the Council is now proposing to 

introduce to the Transport Zone. 

Lack of foundation for the Council's changes 

3.9 The reasons put forward by Mr Falconer in his evidence for the 

proposed constraints within the Transport Zone do not reflect the 

underlying purpose of the Replacement Plan as a whole, or the 

Resource Management Act 1991 ("RMA"). 

3.10 In particular, the Council places considerable weight on the potential 

need for use of the rail corridor for a number of potential transport 

projects, including:13 

(a) passenger rail services within the greater Christchurch area;  

(b) public cycleways; and 

(c) an increase in freight activity between Lyttelton Port and 

greater Christchurch. 

3.11 KiwiRail supports the above initiatives and is a partner to the Greater 

Christchurch Transport Statement 2012.14  In relation to commuter 

light rail, KiwiRail will be a party to any future discussions on any 

proposal, and will be supportive of investigations to inform those 

discussions further. KiwiRail has already contributed time and 

information to assist with the previous studies to date, and there will 

need to be a joint approach to any such proposal moving forward. 

3.12 However, there is no evidential foundation on which it would be safe 

to make planning decisions within the lifetime of the Replacement 

Plan to justify the controls sought by the Council for the Transport 

Zone, as it applies to rail.  Mr Falconer acknowledges the uncertainty 

regarding the future use of the Transport Zone land.  For example: 

13  Evidence in chief of David Falconer for the Council at paras 6.3 - 6.7. 
14  Evidence in chief of Deborah Hewett for KiwiRail at para 5.18. 
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(a) "there is currently not enough detailed information on the 

potential for a commuter rail service in the long term and 

further investigations are required before a decision can be 

made whether to introduce a commuter rail service in the 

long term";15 

(b) "a short term commuter rail service is not viable";16 

(c) "the future use of the rail corridor is not certain" and "[l]and 

beyond the "rail lines", which currently encompasses yards 

and other property adjacent to the corridor itself, may be 

required in the future for the likes of rail stations and 

maintenance facilities to support a commuter rail service" 

(emphasis added);17 and 

(d) "there is currently not a current understanding of what land 

could be required for these potential future operations".18 

3.13 The non-statutory proposals and plans relied upon by Mr Falconer 

remain firmly at the investigation stage, and provide no certainty of the 

likelihood, or even demand for, the potential activities which the 

Council seeks to protect through its zoning proposal.  Mr Falconer 

acknowledges: 

(a) In respect of the Christchurch Strategy Transport Plan 2012-

2042, "the partners will engage in investigations into the 

future of public transport in greater Christchurch" which "may 

identify future corridors".19 

(b) In respect of the Greater Christchurch Transport Statement 

2012, the priorities extended to "investig[ating] and 

protect[ing] future public transport options".20 

15  Evidence in chief of David Falconer for the Council at para 8.4(b). 
16  Evidence in chief of David Falconer for the Council at para 8.4(a). 
17  Evidence in reply of David Falconer for the Council at para 5.2. 
18  Evidence in reply of David Falconer for the Council at para 5.2. 
19  Evidence in chief of David Falconer for the Council at para 6.5(a). 
20  Evidence in chief of David Falconer for the Council at para 6.5(c).  The lead agency 

for that priority was ECan, with support from Christchurch City Council, Selwyn and 
Waikamariri District Councils, the NZTA and KiwiRail.  We note that ECan, and the 
relevant territorial authorities all have the power to designate as requiring authorities 
(RMA, s 166). 
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(c) The Regional Public Transport Plan 2014 refers to "a strong 

base of frequent routes along key corridors which could be 

developed into higher capacity modes in the future as 

demand grows".21 

3.14 The Council's original section 32 report did not contain any analysis of 

the costs or benefits of introducing more restrictive controls over the 

types of activities that can occur in the proposed Transport Zone.  The 

Council's updated section 32 report (appended to Mr Falconer's 

evidence in chief) belatedly refers to the balance it seeks to strike in 

relation to the limited form of relief it has proposed, but does not 

assess the impact and cost of the proposed restrictions on KiwiRail. 

"Protection" of the corridor - designation by stealth? 

3.15 Mr Falconer also relies on Objective 3.3.12 to the Strategic Directions 

Proposal (now confirmed in the Panel's Decision) to justify the 

Council's position.  That Objective states: 

a. The social, economic, environmental and cultural 
benefits of infrastructure, including strategic 
infrastructure are recognised and provided for, and 
its safe, efficient and effective development, 
upgrade, maintenance and operation is enabled; 
and 

b. Strategic infrastructure, including its role and 
function, is protected by avoiding adverse effects 
from incompatible activities, including reverse 
sensitivity effects. 

 ... 

3.16 Mr Falconer's analysis of that Objective is narrow, and unreasonably 

limits the scope of its application.  Mr Falconer focuses on the element 

of "protection" in paragraph (b) as support for the Council's broader 

restriction on uses which may impede future development contrary to 

the Council's current philosophy.  However, his interpretation fails to 

consider: 

(a) the "enabling" of the safe, efficient, and effective 

development of strategic infrastructure, including the rail 

corridor in paragraph (a); and 

21  Evidence in chief of David Falconer for the Council at para 6.5(d). 
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(b) that the "protection" afforded in paragraph (b) is aimed 

particularly at reverse sensitivity effects from activities which 

may be inappropriate near such infrastructure, not at 

preserving the corridor for any possible future use the Council 

might want to implement. 

3.17 The Council's approach is made plain in paragraph 5.5. of Mr 

Falconer's rebuttal, when he states that enabling limited activities to 

occur within the corridor: 

...is a compromise between providing KiwiRail the ability to use 
the rail corridor, whilst protecting the "strategic 
infrastructure" corridor for future transport uses.  

(Emphasis added) 

3.18 At paragraph 5.3 of his rebuttal, Mr Falconer states: 

The population of Greater Christchurch is growing and the rail 
network could possibly be considered as an option in the 
future to provide a commuter rail service to provide some 
relief to the increasing volumes of traffic on the network.  
However, in order for this to remain an option, space in the 
rail corridor will need to be available to provide for this 
service. 

(Emphasis added) 

3.19 Mr Falconer's concept of "protection" is not supported by the Objective 

he seeks to rely on, and seeks to introduce a layer of control which 

effectively "locks up" KiwiRail's land in the hope that it might one day 

form part of the wider public transport system in greater Christchurch. 

3.20 In my submission, if the Council wishes to properly "protect" parts of 

the corridor which are not presently used for rail purposes, but could 

potentially serve some public transport role in the future, then the 

obligation rests upon the Council to designate (and purchase) the 

land.  Designations enable "the protection of an important resource 

and its ability to continue its current and foreseeable functions".22 

3.21 The RMA is both an enabling and a protective statute, in that the 

"sustainable management of natural and physical resources involves 

22  Waitaki District Council v Waitaki District Council EnvC Christchurch C032/07, 20 
March 2007 at [24]. 
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protection of the environment as well as its use and development".23  

Other than those provisions that deal with designations, the RMA is 

not focused on the "protection of development". 

3.22 In contrast, nothing that KiwiRail is seeking through its proposed relief 

is contrary to the purposes of its own designation, or Objective 3.3.12.  

In seeking an underlying zone that allows for a range of activities not 

provided for by its own designation, KiwiRail is simply acting 

consistently with the intent of section 176(2) of the RMA in enabling 

interim uses that promote the efficient and sustainable management of 

its own resources.  If the Council wants land within the Transport Zone 

to be "protected" for future public transport uses, it should designate 

and purchase the land.24 

"Relocatable activities" 

3.23 The Council also seeks that any non-transport related activities 

(including buildings) on designated land in the Transport Zone be 

"relocatable".25 

3.24 It is not economically feasible for KiwiRail to limit the use of currently 

unused portions of its land for non-rail purposes to “relocatable” 

building developments.   Such a restriction would significantly 

constrain KiwiRail’s ability to put the land to an alternative productive 

use and would lead to large tracts of rail land within Christchurch 

sitting largely idle or being put to a suboptimal use.   

3.25 Given the existing limitation under s 218 of the RMA, nothing 

developed on KiwiRail's designated land will be permanently excluded 

from being used for rail purposes and the land would be able to be put 

to a rail use at the end of the lease, or during the lease term if 

required, as KiwiRail's standard form of lease includes a termination 

provision where the land is required for rail purposes. 

23  New Zealand King Salmon v Environmental Defence Society [2014] NZSC 38, [2014] 
1 NZLR 593 at [24](d). 

24  As Mr Falconer appears to recognise, at least in respect of Mr McKee's site, at para 
9.5 of his evidence in chief. 

25  There are exclusions for transport-related activities, such as railway stations, 
landscaping etc. 
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3.26 The proposed additional constraint of requiring "relocatable" activities 

is an unreasonable and unnecessary restriction on KiwiRail's ability to 

efficiently manage its land, and to ensure that land is put to its highest 

and best use.  KiwiRail (or NZRC) may seek to rationalise its land 

holdings where capital or land is not being used effectively, or where 

landholdings are not located in the right place to facilitate the 

changing needs of modern rail premises and operations.  That does 

not justify prescriptive planning provisions on the interim use of rail 

land where it is not required for rail activities for the time being, or a 

constrained transport zone framework. 

3.27 Mr Falconer suggests that if KiwiRail wants to provide non-rail 

activities in the corridor, it should remove its designation.26  This 

statement appears to cut across Mr Falconer's concern that the 

Transport Zone be "protected" for transport purposes.  There is also 

nothing unique or problematic under the RMA in a requiring authority 

having land which is designated for particular purposes, with 

underlying zoning which does not precisely mirror what the 

designation enables.   

3.28 Mr Falconer’s proposal to allow permanent buildings on land not 

designated within the Transport Zone, and relocatable buildings for 

land that is designated within the Transport Zone is not a sound or 

reasonable proposal in achieving the purpose of the Act.  The purpose 

of a designation is not to be confused with the purpose of a zone.27   

3.29 Mr Falconer also confirms that in his revised proposal, there is no 

requirement for non-transport activities to be relocatable on land in the 

Transport Zone that is not designated.  This means that the Council is 

comfortable with a permanent building being developed in the 

Transport Zone by, say, the landowner of 99 Ensors Road (whose 

land is in the Transport Zone but is not designated), but not by 

KiwiRail.  The logic in this approach is difficult to understand. 

26  Evidence in reply of David Falconer for the Council at para 5.6. 
27  Designations are primarily activity-focused controls which seek to manage the effects 

of those activities, whereas zones more appropriately provide controls for more 
general locations with some form of commonality - Application by Christchurch City 
Council [1995] NZRMA 129 (PT). 
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Application of all zones to Transport Zone 

3.30 The Council has accepted the application of activities and activity 

statuses in some adjoining Rural, Industrial General, and Residential 

zones,28 but not other zonings, including Commercial.  

3.31 For the avoidance of doubt, KiwiRail seeks a consistent approach to 

the zones applied, being the same as those adjoining, for example 

that both the Industrial General Zone and the Industrial Heavy Zone 

provisions are applied to the Transport Zone, not just the Industrial 

General Zone as sought by Mr Falconer.29  

3.32 KiwiRail also seeks that both the Rural Urban Fringe and RUW Rural 

Zone activities (and their activity status) are applied to the Transport 

Zone, as well as the Open Space and Special Purpose Schools 

Zones, and other zones where applicable. 

3.33 The Council's proposed restriction against the application of adjacent 

Commercial zoning to the Transport Zone lacks foundation.  The 

Council attempts to justify the restriction by noting the adverse 

planning outcomes that could detract from the centres-based 

approach to the Commercial Proposal.30   

3.34 However, the proposed addition of 5.4 ha31  of Commercial zoning to 

the existing Commercial land adjoining the rail corridor represents no 

more than a minor extension to existing zoned areas.  Mr Falconer's 

concern that this represents a "cumulative and sporadic" increase is 

overstated.32 

3.35 More practically, KiwiRail simply does not have the landholdings 

adjoining Commercial land to create separate and competing town 

centres, in a way contrary to the approach taken under the 

28  The extension to Residential zones adjacent to the Transport Zone is subject to 
controls on "sensitive activities", and limits the potential activities to those provided for 
or enabled in the Residential Suburban zone.  KiwiRail supports that proposed relief. 

29  Evidence in chief of David Falconer for the Council at para 6.13.  By comparison, see 
eg P17 of Appendix A to Ms Hewett's evidence in chief for KiwiRail.  

30  Evidence in reply of David Falconer for the Council at para 5.10. 
31  Evidence in chief of David Falconer for the Council at para 6.13; evidence in reply of 

David Falconer for the Council at para 5.10. 
32  Evidence in reply of David Falconer for the Council at para 5.10. 
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Replacement Plan.  Rather than competing against those existing 

town centres, the proposed extension would complement them. 

3.36 Finally, the distinction drawn by Mr Falconer between extensions to 

adjacent Industrial zoning, and Commercial zoning is inconsistent.  

KiwiRail is not seeking new areas of zoning, but rather small 

extensions to provide for some semblance of underlying zoning to 

carry out interim non-rail related activities.  

3.37 KiwiRail's proposed approach provides a consistent, certain and 

simplified approach to activities and development that may occur as a 

permitted activity. 

The "centreline approach" 

3.38 In relation to where the adjoining zone rules should apply in the 

Transport Zone, in his rebuttal evidence, Mr Falconer says:33 

At paragraph 5.22 Ms Hewett states that KiwiRail seeks that 
adjoining zone rules apply to the half of the transport zone that 
is closest to that adjoining zone (i.e. up to the centre of the 
transport zone in that location - the "centreline" approach). 

3.39 Mr Falconer goes on to accept that relief.  Unfortunately, that is not 

the relief KiwiRail has sought.  Ms Hewett is clear in paragraph 5.22 of 

her evidence that: 

KiwiRail seeks that adjoining zones are provided in the 
designated rail corridor to the centreline of the rail corridor 
(or in the absence of a designation the legal boundary of the 
rail corridor).  

(Emphasis added) 

3.40 In paragraph 5.23 of her evidence, Ms Hewett sets out KiwiRail's 

proposed relief: 

KiwiRail proposes the addition of a Note to the provisions 
stating that for the purposes of those rules ‘the adjoining zone 
shall be determined as follows: Where land on opposite sides 
of the road or railway has different zonings the boundary 
between the zones will be based on the centre of the 
designated rail corridor (or in the absence of a designation 
the legal boundary of the rail corridor)’. 

(Emphasis added) 

33  Evidence in reply of David Falconer for the Council at paras 5.13 and 5.16. 
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3.41 Where there are pockets of privately-owned land within the Transport 

Zone (like those referred to in Attachment B to Mr Falconer's rebuttal), 

those pockets should be re-zoned to a more appropriate zoning than 

Transport, which would also resolve any concerns the Council might 

have about the application of the "centreline" approach. 

4. SETBACK ISSUES 

4.1 In its submission on Stage 1, KiwiRail sought a minimum five metre 

building setback on land adjacent to the rail corridor in all zones.34  

The proposed relief sought to control reverse sensitivity effects from 

activities on adjoining land which may adversely affect the operation of 

KiwiRail's rail network.  KiwiRail has subsequently refined those 

submissions in its evidence for individual zones, seeking a universal 

four metre building setback across all zones.35 

4.2 KiwiRail's approach to the applicability of activities and activity 

statuses from adjoining zones in the Transport Zone seeks to promote 

consistency and uniformity across the application of the Replacement 

Plan.  However, it was never intended for land which KiwiRail retains 

control over within its designation to be subject to the same setback 

controls that might apply to adjoining land - for the simple reason that 

setbacks help to manage what other people do on land adjacent to the 

rail corridor (which KiwiRail cannot itself control), and serve no useful 

purpose on designated land where KiwiRail can exercise its own 

control over that land. 

4.3 During mediation on Stage 2 of the Transport Proposal, the Council 

sought to incorporate site-specific relief for a property at 99 Ensors 

Road, Waltham, as an amendment to the setback controls proposed 

by KiwiRail.  Those proposed amendments were inconsistent with the 

consistency and uniformity across the Replacement Plan promoted in 

KiwiRail's submission.  Issues relating to the submitter's site, and the 

application of a setback which is less than the permitted standard, can 

be (and should be) addressed at the resource consent stage.  This 

34  Submission by KiwiRail (#897) on Stage 1 of the Replacement District Plan at 47(a). 
35  See eg evidence in chief of Deborah Hewett on Chapter 15 and 16 (Stage 1) at para 

3.16; and evidence in chief of Deborah Hewett on Chapter 14 (Stage 1) at para 3.14. 
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allows for an assessment of effects against a development proposal 

for the site. 

4.4 The Council has the ability to rezone the Ensors Road site to Industrial 

General (as proposed by the submitter, Mr McKee). 

4.5 Therefore, KiwiRail continues to seek the consistent inclusion of a four 

metre building setback to land within the rail corridor which is not 

currently designated for rail purposes. 

5. RELIEF SOUGHT 

5.1 To assist the Panel, the relief sought by KiwiRail is consolidated at 

Appendix A.  KiwiRail has reflected carefully on the relief proposed 

by Mr Falconer in his rebuttal evidence (and set out in his Attachment 

A), and has adopted Mr Falconer's wording where appropriate.  

Amendments that have been accepted (including both insertions and 

deletions) are shown in green underline and strikethrough 

respectively.  Amendments that have not been accepted are shown in 

red strikethrough, and amendments sought by KiwiRail that have not 

been accepted by Mr Falconer are shown in red underline. 

5.2 As noted above, KiwiRail retains the ability to control the types of land 

use and activities which occur on land within the rail corridor through 

its commercial lease profile.  While confident in its ability to manage 

the effects of those activities (both on the operation of the rail corridor, 

and adjacent land uses), KiwiRail is comfortable with an amendment 

which specifically excludes "sensitive activities" as presently defined in 

the Replacement Plan, consistent with the thrust of Objective 3.3.12. 

5.3 The relief sought satisfies the twin objectives in Objective 3.3.12, as it 

seeks to enable efficient use whilst protecting against adverse effects 

(particularly in relation to "sensitive activities", towards which the 

objective is geared). 

5.4 The relief sought will also best achieve sustainable management.  In 

particular, the amendments sought will manage the use, development 

and protection of the rail corridor in a way that: 
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(a) enables people and communities to provide for their 

economic wellbeing through increased jobs and overall 

contribution to the economy; 

(b) enables people and communities to provide for their social 

and cultural wellbeing through interconnectedness and 

access to New Zealand; 

(c) sustains the potential of the rail corridor to meet the projected 

needs of future generations; and 

(d) avoids, remedies and mitigates adverse effects on people 

and communities, including on their health. 

 

Allison Arthur-Young 

Counsel for KiwiRail Holdings Limited 
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	1. Introduction
	1.1 These legal submissions, on behalf of KiwiRail Holdings Limited ("KiwiRail"), relate to Stage 2 of Chapter 7 ("Chapter 7") of the Proposed Christchurch Replacement District Plan ("Replacement Plan").
	1.2 KiwiRail does not oppose, in general terms, the Christchurch City Council's ("Council") approach to the Transport Zone.  However, KiwiRail seeks that activities and activity statuses in zones adjoining the rail corridor apply to rail corridor land...
	1.3 KiwiRail's witnesses are:
	(a) Deborah Hewett - Senior RMA Advisor, KiwiRail.
	(b) Gordon Munro - Manager Property, Investment and Revenue, KiwiRail.


	2. KiwiRail's ROLE
	2.1 KiwiRail is responsible for the operation of the rail network, and the financial management of rail infrastructure in New Zealand.  It is a requiring authority and can designate land for rail purposes.0F   It inherited these powers from the New Ze...
	2.2 KiwiRail is a State Owned Enterprise, under the State Owned Enterprises Act 1986 ("SOE Act").  In addition to KiwiRail's statutory rail purposes under the Railways Act 2005 and New Zealand Railway Corporation Act 1981, KiwiRail has, as its princip...
	2.3 One of the key elements of KiwiRail's business is the movement of internal freight within New Zealand.  KiwiRail's freight trains move more than 30 percent of New Zealand's exports, and its 4,000 kilometre long network has links to all major impor...
	2.4 KiwiRail is also a substantial property manager.  KiwiRail's wholly owned subsidiary, KiwiRail Limited, manages land vested, held, or otherwise occupied by the Crown for railway purposes through a head lease from the Crown and NZRC under its restr...
	2.5 KiwiRail has an obligation, both as an SOE and in co-ordination with NZRC, to efficiently manage and develop its infrastructure and landholdings.  Where KiwiRail has currently unutilised or under-utilised rail land to which it intends to find a no...
	2.6 As described in the evidence of Mr Munro, KiwiRail maintains a diverse lease profile in Christchurch on its land for residential beautification, storage facilities, warehousing, industrial and commercial activities and so on.  A common thread in t...
	2.7 KiwiRail's lease profile ensures that it is able to maximise the value it can extract from the balance of its railway land at all times, by putting that land to its highest and best use, and allows for KiwiRail to generate income which feeds back ...
	2.8 KiwiRail has a clear mandate from the Government to use its land efficiently.    In 2014, KiwiRail commenced a commercial review of its business with the aim of developing a new 30 year "Project 2045" long term plan ("2014 Commercial Review").7F  ...
	2.9 KiwiRail’s network and operations were considerably affected by the earthquakes and, as a result, some buildings were rendered unusable and have since been demolished (or are about to be, eg Linwood Depot) with others under review.  Reassessment o...
	2.10 KiwiRail needs to maintain flexibility to respond to the changing needs of customers, assist with earthquake recovery activities, and to appropriately manage land that that is not presently needed for rail related activities. Enabling KiwiRail to...

	3. THE COUNCIL's TRANSPORT PROPOSAL
	3.1 KiwiRail has not opposed the implementation of a Transport Zone which includes the rail corridor.  KiwiRail supports a "one network" approach to management of the transport system, and a wider strategic outcome of a safe, efficient and effective t...
	3.2 KiwiRail has sought to protect against adverse effects on the safe and efficient operation of the rail corridor and strategic transport network as a whole.
	3.3 However, the current relief put forward by the Council, both in its Revised Proposal and the amendments proposed in the rebuttal evidence of Mr Falconer, seeks to unreasonably constrain KiwiRail's ability to make efficient use of its land, especia...
	(a) providing for transport-related uses, while limiting non-transport related uses to "relocatable" activities, including buildings;8F  and
	(b) limiting the application of activities and activity statuses from adjoining zones to land within the Transport Zone that is adjacent to Rural Urban Fringe, Industrial General, and Residential Suburban zones.

	3.4 The Crown (NZTA) supports the Council's Revised Proposal.9F
	3.5 KiwiRail seeks that all of the respective zone types adjoining the rail corridor are applied to the corridor in the Transport Zone, and that there is no requirement that non-transport related uses are limited to "relocatable" activities.
	3.6 The Special Purpose (Rail) Zone in the operative Christchurch City Plan ("City Plan") enabled a range of activities in the rail zone, without overly prescribing what those activities might be.   The zone description and purpose of the Special Purp...
	3.7 The anticipated environmental results of the Special Purpose (Rail) Zone provided for:11F
	3.8 KiwiRail is not aware of any policy shift, reflected in either the Council's evidence or its section 32 analysis, which demonstrates a need for the more restrictive controls the Council is now proposing to introduce to the Transport Zone.
	3.9 The reasons put forward by Mr Falconer in his evidence for the proposed constraints within the Transport Zone do not reflect the underlying purpose of the Replacement Plan as a whole, or the Resource Management Act 1991 ("RMA").
	3.10 In particular, the Council places considerable weight on the potential need for use of the rail corridor for a number of potential transport projects, including:12F
	(a) passenger rail services within the greater Christchurch area;
	(b) public cycleways; and
	(c) an increase in freight activity between Lyttelton Port and greater Christchurch.

	3.11 KiwiRail supports the above initiatives and is a partner to the Greater Christchurch Transport Statement 2012.13F   In relation to commuter light rail, KiwiRail will be a party to any future discussions on any proposal, and will be supportive of ...
	3.12 However, there is no evidential foundation on which it would be safe to make planning decisions within the lifetime of the Replacement Plan to justify the controls sought by the Council for the Transport Zone, as it applies to rail.  Mr Falconer ...
	(a) "there is currently not enough detailed information on the potential for a commuter rail service in the long term and further investigations are required before a decision can be made whether to introduce a commuter rail service in the long term";...
	(b) "a short term commuter rail service is not viable";15F
	(c) "the future use of the rail corridor is not certain" and "[l]and beyond the "rail lines", which currently encompasses yards and other property adjacent to the corridor itself, may be required in the future for the likes of rail stations and mainte...
	(d) "there is currently not a current understanding of what land could be required for these potential future operations".17F

	3.13 The non-statutory proposals and plans relied upon by Mr Falconer remain firmly at the investigation stage, and provide no certainty of the likelihood, or even demand for, the potential activities which the Council seeks to protect through its zon...
	(a) In respect of the Christchurch Strategy Transport Plan 2012-2042, "the partners will engage in investigations into the future of public transport in greater Christchurch" which "may identify future corridors".18F
	(b) In respect of the Greater Christchurch Transport Statement 2012, the priorities extended to "investig[ating] and protect[ing] future public transport options".19F
	(c) The Regional Public Transport Plan 2014 refers to "a strong base of frequent routes along key corridors which could be developed into higher capacity modes in the future as demand grows".20F

	3.14 The Council's original section 32 report did not contain any analysis of the costs or benefits of introducing more restrictive controls over the types of activities that can occur in the proposed Transport Zone.  The Council's updated section 32 ...
	3.15 Mr Falconer also relies on Objective 3.3.12 to the Strategic Directions Proposal (now confirmed in the Panel's Decision) to justify the Council's position.  That Objective states:
	3.16 Mr Falconer's analysis of that Objective is narrow, and unreasonably limits the scope of its application.  Mr Falconer focuses on the element of "protection" in paragraph (b) as support for the Council's broader restriction on uses which may impe...
	(a) the "enabling" of the safe, efficient, and effective development of strategic infrastructure, including the rail corridor in paragraph (a); and
	(b) that the "protection" afforded in paragraph (b) is aimed particularly at reverse sensitivity effects from activities which may be inappropriate near such infrastructure, not at preserving the corridor for any possible future use the Council might ...

	3.17 The Council's approach is made plain in paragraph 5.5. of Mr Falconer's rebuttal, when he states that enabling limited activities to occur within the corridor:
	3.18 At paragraph 5.3 of his rebuttal, Mr Falconer states:
	3.19 Mr Falconer's concept of "protection" is not supported by the Objective he seeks to rely on, and seeks to introduce a layer of control which effectively "locks up" KiwiRail's land in the hope that it might one day form part of the wider public tr...
	3.20 In my submission, if the Council wishes to properly "protect" parts of the corridor which are not presently used for rail purposes, but could potentially serve some public transport role in the future, then the obligation rests upon the Council t...
	3.21 The RMA is both an enabling and a protective statute, in that the "sustainable management of natural and physical resources involves protection of the environment as well as its use and development".22F   Other than those provisions that deal wit...
	3.22 In contrast, nothing that KiwiRail is seeking through its proposed relief is contrary to the purposes of its own designation, or Objective 3.3.12.  In seeking an underlying zone that allows for a range of activities not provided for by its own de...
	3.23 The Council also seeks that any non-transport related activities (including buildings) on designated land in the Transport Zone be "relocatable".24F
	3.24 It is not economically feasible for KiwiRail to limit the use of currently unused portions of its land for non-rail purposes to “relocatable” building developments.   Such a restriction would significantly constrain KiwiRail’s ability to put the ...
	3.25 Given the existing limitation under s 218 of the RMA, nothing developed on KiwiRail's designated land will be permanently excluded from being used for rail purposes and the land would be able to be put to a rail use at the end of the lease, or du...
	3.26 The proposed additional constraint of requiring "relocatable" activities is an unreasonable and unnecessary restriction on KiwiRail's ability to efficiently manage its land, and to ensure that land is put to its highest and best use.  KiwiRail (o...
	3.27 Mr Falconer suggests that if KiwiRail wants to provide non-rail activities in the corridor, it should remove its designation.25F   This statement appears to cut across Mr Falconer's concern that the Transport Zone be "protected" for transport pur...
	3.28 Mr Falconer’s proposal to allow permanent buildings on land not designated within the Transport Zone, and relocatable buildings for land that is designated within the Transport Zone is not a sound or reasonable proposal in achieving the purpose o...
	3.29 Mr Falconer also confirms that in his revised proposal, there is no requirement for non-transport activities to be relocatable on land in the Transport Zone that is not designated.  This means that the Council is comfortable with a permanent buil...
	3.30 The Council has accepted the application of activities and activity statuses in some adjoining Rural, Industrial General, and Residential zones,27F  but not other zonings, including Commercial.
	3.31 For the avoidance of doubt, KiwiRail seeks a consistent approach to the zones applied, being the same as those adjoining, for example that both the Industrial General Zone and the Industrial Heavy Zone provisions are applied to the Transport Zone...
	3.32 KiwiRail also seeks that both the Rural Urban Fringe and RUW Rural Zone activities (and their activity status) are applied to the Transport Zone, as well as the Open Space and Special Purpose Schools Zones, and other zones where applicable.
	3.33 The Council's proposed restriction against the application of adjacent Commercial zoning to the Transport Zone lacks foundation.  The Council attempts to justify the restriction by noting the adverse planning outcomes that could detract from the ...
	3.34 However, the proposed addition of 5.4 ha30F   of Commercial zoning to the existing Commercial land adjoining the rail corridor represents no more than a minor extension to existing zoned areas.  Mr Falconer's concern that this represents a "cumul...
	3.35 More practically, KiwiRail simply does not have the landholdings adjoining Commercial land to create separate and competing town centres, in a way contrary to the approach taken under the Replacement Plan.  Rather than competing against those exi...
	3.36 Finally, the distinction drawn by Mr Falconer between extensions to adjacent Industrial zoning, and Commercial zoning is inconsistent.  KiwiRail is not seeking new areas of zoning, but rather small extensions to provide for some semblance of unde...
	3.37 KiwiRail's proposed approach provides a consistent, certain and simplified approach to activities and development that may occur as a permitted activity.
	The "centreline approach"
	3.38 In relation to where the adjoining zone rules should apply in the Transport Zone, in his rebuttal evidence, Mr Falconer says:32F
	3.39 Mr Falconer goes on to accept that relief.  Unfortunately, that is not the relief KiwiRail has sought.  Ms Hewett is clear in paragraph 5.22 of her evidence that:
	3.40 In paragraph 5.23 of her evidence, Ms Hewett sets out KiwiRail's proposed relief:
	3.41 Where there are pockets of privately-owned land within the Transport Zone (like those referred to in Attachment B to Mr Falconer's rebuttal), those pockets should be re-zoned to a more appropriate zoning than Transport, which would also resolve a...

	4. SETBACK ISSUES
	4.1 In its submission on Stage 1, KiwiRail sought a minimum five metre building setback on land adjacent to the rail corridor in all zones.33F   The proposed relief sought to control reverse sensitivity effects from activities on adjoining land which ...
	4.2 KiwiRail's approach to the applicability of activities and activity statuses from adjoining zones in the Transport Zone seeks to promote consistency and uniformity across the application of the Replacement Plan.  However, it was never intended for...
	4.3 During mediation on Stage 2 of the Transport Proposal, the Council sought to incorporate site-specific relief for a property at 99 Ensors Road, Waltham, as an amendment to the setback controls proposed by KiwiRail.  Those proposed amendments were ...
	4.4 The Council has the ability to rezone the Ensors Road site to Industrial General (as proposed by the submitter, Mr McKee).
	4.5 Therefore, KiwiRail continues to seek the consistent inclusion of a four metre building setback to land within the rail corridor which is not currently designated for rail purposes.

	5. relief sought
	5.1 To assist the Panel, the relief sought by KiwiRail is consolidated at Appendix A.  KiwiRail has reflected carefully on the relief proposed by Mr Falconer in his rebuttal evidence (and set out in his Attachment A), and has adopted Mr Falconer's wor...
	5.2 As noted above, KiwiRail retains the ability to control the types of land use and activities which occur on land within the rail corridor through its commercial lease profile.  While confident in its ability to manage the effects of those activiti...
	5.3 The relief sought satisfies the twin objectives in Objective 3.3.12, as it seeks to enable efficient use whilst protecting against adverse effects (particularly in relation to "sensitive activities", towards which the objective is geared).
	5.4 The relief sought will also best achieve sustainable management.  In particular, the amendments sought will manage the use, development and protection of the rail corridor in a way that:
	(a) enables people and communities to provide for their economic wellbeing through increased jobs and overall contribution to the economy;
	(b) enables people and communities to provide for their social and cultural wellbeing through interconnectedness and access to New Zealand;
	(c) sustains the potential of the rail corridor to meet the projected needs of future generations; and
	(d) avoids, remedies and mitigates adverse effects on people and communities, including on their health.
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