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INTRODUCTION  
 

My name is Janice (Jan) Audrey Cook. I am a self-employed designer and 

business administrator. I reside at French Farm. Our 44 hectare property is a 

mixture of grazing, forestry and conservation, including an 11 hectare 

covenant with QEII Trust, and is also the base for our successful design and 

building business. My family has owned rural land and a small bach at 

Opukutahi, on Akaroa Harbour, for more than 50 years.  

 

Brent Martin and Suky Thompson have resided at their 8 hectare rural 

property at Robinsons Bay for 23 years. Dr Martin is an IT solution architect 

and Ms Thompson is a project manager.  

 

The Akaroa Civic Trust was founded in 1969 as a society dedicated to the 

preservation of the beauty, history and character of Akaroa and its 

surrounding area. I have served on the Board of the Akaroa Civic Trust (Trust) 

since 1997 and currently hold the position of Deputy Chair.  
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SCOPE OF EVIDENCE 

The specific parts of the Subdivision Proposal that my evidence relates to are:  

Chapter 8, Redline version dated 5 October 2015 - 

Rule 8.2.2.1 Controlled activities, C6 

Rule 8.2.2.1 Controlled activities, C7 

Rule 8.2.2.2 Restricted discretionary activities, RD8 

Rule 8.2.2.3 Discretionary activities, D6 

Rule 8.2.4.1, 6 Additional matters for allotment size and dimension – Rural 

Zones 

 

SUMMARY 

• The Rural provisions of the current Banks Peninsula District Plan went through 

an extensive community process, culminating in two Environment Court 

decisions in 2008. 

• The Rural provisions work as a ‘package’ that was developed through 

considerable negotiation and compromise by a wide range of parties. 

• The current Rural provisions for Banks Peninsula are generally working well. 

• The provisions for one hectare lots were intended as a one-off opportunity 

requiring the protection of the whole of the balance of the parent title from 

further subdivision and residential development. This provision should be 

carried over. 

• Subdivision needs to take into consideration any new building right that is 

being created on the new site and the potential effects of larger buildings.  

• A proliferation of 1 hectare residential sites, or large buildings in close 

proximity to each other will not maintain the openness and character of the 

Banks Peninsula Rural zone. 
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Banks Peninsula Distr ict Plan (BPDP) 

1. The BPDP was notified in January 1997. The Rural provisions received a 

large number of submissions in opposition from landowners, particularly in 

relation to the extensive landscape, coastal and indigenous vegetation 

protection areas being proposed. The Banks Peninsula District Council 

decided to defer decisions and to set up a rural ‘Taskforce’ of stakeholder 

representatives. This Taskforce met for 18 months and its 

recommendations lead to the notification of Variation 2 in 2002. This 

included interim landscape and coastal provisions pending the outcomes of 

a comprehensive landscape study.  Decisions on Variation 2 were issued in 

June 2005.  

2. A range of appeals relating to setbacks and indigenous vegetation were 

settled by mediated agreement.  

3. Matters relating to landscape and coastal provisions, including dwelling 

density and building controls, were subject to a wide range of appeals. 

Appellants included the Department of Conservation, Regional Council, 

Federated Farmers and other NGOs, and individual farmers and rural 

property owners.  

4. The Banks Peninsula Landscape Study was completed by Boffa Miskell in 

May 2007 and this lead on to 3 mediated agreements between a wide 

range of appellants.  

5. The appeals proceeded to an Environment Court hearing in Late 2007. The 

Court’s decision (hereinafter referred to as Decision 1) was issued in May 

2008 (Briggs v CCC, C 45/2008).  

6. A further hearing was held in September 2008 to settle a small number of 

disputes that had arisen from amendments resulting from the Court’s 

decision. This included clarification of the covenanting requirements for the 

creation of small lots. The Court’s decision (hereinafter referred to as 
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Decision 2) on these matters was issued in October 2008 (Briggs V CCC, 

C113/2008). 

7.  I attended all of the rural taskforce meetings, all of the meetings and 

formal mediations that lead to the 3 mediated agreements and all of the 

Environment Court hearings.  

Environment Court Decisions 

8. The Court’s decisions substantially upheld the Mediated Agreements. In my 

opinion it is clear that the Court considered farming to be the principle 

activity that should be provided for in the Rural Zone, and that the potential 

for over-intensification of residential activity was an issue of considerable 

importance. The Court recognised that the mediated Agreement was 

generally appropriate for a Rural Zone, stating in Decision 1 

  [203] ‘…issues of the costs and benefits of the various provisions and their 

effectiveness and efficiency are tied up with achieving a flexibility of 

operation for the farming environment while avoiding significant 

intensification of residential activity and forestry development in the rural 

area, particularly in those areas of particular importance.’ 

[207] ‘We were encouraged by the wide range of supporters of these 

provisions, including the farming community most affected, to the view 

that this delicate balance between landscape protection and the 

enablement of rural activity has been achieved.’ 

9. The concerns of farming landowners are further addressed as follows 

[185] ‘…a level of development at four hectares minimum might create an 

adverse effect, particularly within the RAL. We conclude that this could be 

addressed by fixing ten hectares as the minimum lot size for subdivision 

and for the construction of a dwelling on an existing title as a discretionary 

activity.’ 
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[195] Such an outcome was put to a number of farming witnesses who 

acknowledged that their desire was to be able to provide extra dwellings 

from time to time, or occasionally subdivision as required. They 

acknowledged however that, it was not their intention to provide for wide-

scale subdivisional development and that the type of provision the Court 

was suggesting could be a realistic option 

[196] We conclude that this approach would also provide an incentive for 

parties to seek controlled activity status by being able to covenant the 

balance to 40 hectares in preference to a discretionary activity with a 

smaller covenanted area provided. In that sense we see some benefit from 

a ten hectare minimum lot (or one plus nine covenanted) in terms of 

achieving the general objectives for the Rural Zone, particularly as they 

relate to the high values of landscape and the threats of over-

intensification. It will provide some real protection against multiple 

subdivision, which appears to be at the heart of many of the concerns of 

the witnesses and will limit the number of properties which are able to 

subdivide. 

[197] On the other hand, the amended provisions we propose would 

continue to provide flexibility for the farming community. We do not 

suggest final wording at this stage and leave it to the parties to see if that 

wording can be agreed. 

(Note: The 10 hectare minimum lot size, recommended by the Landscape 

Study and adopted by the Court, reverted to 4 hectares following a High 

Court decision. This was based on a jurisdictional issue in relation to the 

scope of appeals and not the merits or otherwise of a 10 hectare 

minimum.) 

10. The rural provisions of the BPDP have been through an extensive public 

consultation process and were confirmed by the Environment Court in 

2008. Mediated agreements were reached by wide range of parties. This 

involved considerable negotiation and compromise and the agreed 



 6 

provisions were developed as a ‘package’. The trade-off for a lesser extent 

of coastal and landscape protection areas (named Outstanding Natural 

Landscapes and Coastal Natural Character Landscapes) was the recognition 

of the balance of the Banks Peninsula Rural Zone as a ‘Rural Amenity 

Landscape’ with more detailed rules and assessment criteria for this area. 

Every endeavour was made to provide for reasonable farming operations, 

such as fencing, tracking, water tanks and farm buildings, and for farm 

dwellings through a permitted density standard in the RAL.  

11.  The main elements of the BPDP rural ‘package’ can be summarised as 

- The landscape (ONL) and coastal (CNCL) protection areas are minimal, 
but the whole of the Rural Zone is recognised as an amenity landscape 
(RAL). 

 
- Main ridgelines are identified with an associated standard for setback of 

buildings. 
 
- Provision for new buildings in existing clusters in ONL, CNCL and 

ridgelines, otherwise non-complying. 
 
- Standards for height, site coverage, reflectivity of buildings and setbacks 

from coast and water bodies 
 
- Standard requiring new buildings on sites created by subdivision since 

1997 to be located on an identified building platform. 
 
- Dwelling density 

- Permitted 40 ha minimum below 160m contour line, 100ha above.    
No more than 2 dwellings on a site. 
- discretionary 4ha minimum. 

 
- Provision for 1ha sites and dwellings where balance of the title is 

covenanted to prevent further dwellings. 
 
- Subdivision consistent with dwelling density 

- Detailed assessment criteria 

12. In my view the current rural provisions are generally working well for Banks 

Peninsula. I believe that the key to maintaining and protecting the 

biodiversity, outstanding landscapes, natural coastal areas and scenic 
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amenity of Banks Peninsula lies in enabling the continuation of Pastoral 

farming and small scale horticultural activities as the predominant land use, 

and in encouraging the protection of significant natural areas. This in turn 

supports the visitor industry, a vital part of the local economy.  

13. The provisions for rural Banks Peninsula in the current proposals generally 

rollover those in the BPDP, except that a wider range of activities is enabled 

along with associated new buildings up to 100m2. I generally support these 

additions.  

14. I attended mediations relating to the Rural and Subdivision Proposals on 

13, 14 and 15 October 2015. Agreement was reached on a number of 

matters. Agreement was not reached in relation to provisions for multiple 

one hectare lots and Identified Building Areas.  

One hectare a l lotments 

15. Decision 2 specifically related to the 1ha site provisions. It states        

[22] Our view is that the intent of the provision, on our understanding at 

the hearing, is that it was possible to subdivide from a parent title to create 

a one hectare lot, and that the balance of that parent title was intended to 

be covenanted. Now in looking at that, we noted that very few of the titles 

within Banks Peninsula were over 100 hectares. In circumstances where 

somebody was intending to subdivide a one hectare lot, for example, it is 

clearly more sensible for them to subdivide a 40 hectare lot and then either 

provide for that as a controlled activity or, if they were concerned to 

maintain control over the balance of that 40 hectare lot, they could then 

seek a further subdivision to create a one hectare lot and covenant the 

balance.   

[23] For most of the circumstances that we envisaged, it was likely that 

lots between 10 and 40 hectares would be the subject of this approach. 

There were very few lots over 20 hectares and the end result was that 

there was likely to be a number of lot sizes between 10 and 20 hectares 
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which would be covenanted to create a new one hectare lot if that 

provision was adopted. In other words we saw that the minimum lot size 

was not going to be the normal lot size covenant and that in many cases 

the balance of the parent title would be larger than that minimum lot size. 

[24] It now seems to be interpreted as though it was intended that only a 

balance area of a parent title that was the absolute minimum lot size was to 

be covenanted. That is clearly not the intent of the rule which says the 

minimum area shall be 10 hectares, not the maximum area. 

[25] Accordingly, our conclusion is that we should relate the covenanting 

provision clearly to the balance title from which the new site is created. The 

effect of that of course, as a matter of law, is that all of those one hectare 

titles will be contiguous with the covenanted area because they are on the 

same existing certificate of title. To achieve that result, we believe the 

wording needs to be clearly stated to relate the new lot to the parent title 

from which it is created.                       

16. In line with this, Chapter 31 of the BPDP, Rule 1. Controlled Activities b) 

states 

· The creation of a new site by subdivision from a parent title within any area 

shown on the Planning Maps as a Rural Amenity Landscape where: 

- the new site which will be contained in a separate certificate of title is 

no less than 1ha in area and is for the purpose of erecting a dwelling and; 

- a balance area of the parent title which is legally defined and which in 

combination with the new site achieves a minimum area of 40ha and; 

- both the new site and the balance area of the parent title are subject 

to covenants preventing the erection of any further dwellings on the 

total land area of the parent title in perpetuity. 

Similar wording is used for rule 3.1 Discretionary Activities – Rural Zone 
 

17. The ‘1 hectare’ provisions were initiated by Federated Farmers to address 

concerns that an excess of land was required to be subdivided for the 
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purpose of a rural allotment intended for a dwelling. Provision for 1ha lots 

was also a trade-off against an increased lot size for subdivision and 

dwellings from 20 ha to 40ha, or 100ha if above the 160m contour. 

18. Farmers wanted the opportunity to realise some capital without forgoing a 

substantial area of productive land that in many cases wasn’t required or 

desired by the new owner. The rationale was that, by covenanting a balance 

area against any further subdivision or residential development, the same 

desired density outcome is achieved. This is true if only one 1 ha lot per 

title is allowed, but if, say, 4 1ha lots are allowed on a 16 hectare title with 

the 12 hectare balance covenanted, then there is the potential for the 

dwellings to be very close together (eg clustered along a road) – the 

density is theoretically maintained, but the desired ‘openness’ of the rural 

landscape is not. While a 16ha title could be subdivided into four 4 ha lots 

as a discretionary activity, such lots would need to meet a range of 

assessment matters such as access, natural hazards, identified building 

areas, shape of sites and landscape and biodiversity considerations. It is 

therefore likely that this would result in a reasonable degree of separation 

between building platforms. 

19. Chapter 8, as notified, carried over the intent of this provision in the BPDP 

by requiring at Rule 8.3.3.1, Tables 6a and 6b that  

1. Only one lifestyle allotment can be created per parent site.  and 

3. b. i. The balance allotment cannot be further subdivided.  

ii. The balance allotment has no further potential for a residential unit 
to be erected. 

20. The rule also introduced a requirement to protect environmental features 

on the site. This standard has been clarified through mediation and I 

support these revised provisions. 

21. Rules 8.2.2.1, C7 and 8.2.2.3, D6 now require only a minimum area of the 

balance allotment to be protected and provides for multiple 1ha allotments. 
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8.2.2.2. RD8 also provides for multiple 1 ha allotments as a restricted 

discretionary activity.  

22. In my view this undermines the express findings of the Environment Court 

and the rural ‘package’ in the current Banks Peninsula District Plan.  

23. Ms Hogan in her Statement of Evidence dated 5 October 2015, at 

paragraph 1.7, does not appear to have considered the decisions of the 

Environment Court in 2008, or the process that led to these decisions.  

24. Her statement, at 7.28, that ‘the consent notice on the balance allotment 

should not lock up land over and above what is necessary to meet the 

minimum requirements’ is contrary to the Court’s view in 2008. In my view 

the land is not ‘locked up’ but is retained for productive farming use.  

25.  The Objectives and Policies in Chapter 17 Rural Zone seek to retain the 

function, character, amenity and open space values of the zone, and to 

minimise reverse sensitivity effects. 

26. I consider that a proliferation of 1 hectare residential sites in close 

proximity to each other will not maintain the openness and character of the 

Banks Peninsula Rural zone (which is proposed to be a ‘significant 

landscape’ in stage 3 of this process). The creation of a 1 hectare 

allotment should remain a one-off opportunity, requiring the protection of 

the whole of the parent title from further subdivision and development. 

Proposals to create more than one 1 hectare lot should be a non-complying 

activity under Rule 8.2.2.4 NC3.  

27. The work-around envisaged in the submission of Fox and Associates 

#2511, of being able to create new 40ha lots, then create 1ha plus balance 

lots was considered by the Court and found not likely to be generally 

available because of the small number of existing large titles on Banks 

Peninsula.  
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Ident ified Bui ld ing Areas. 

28. The BPDP requires that all buildings on a site are located on an identified 

building platform -  

Ch 19 Rule 3.4  

Any building located on sites created by subdivision occurring after January 

1997 must be located on a building platform identified on an approved plan 

of subdivision. For the purpose of this rule ‘building’ excludes those less 

than 50m2 in area and 6m in height provided the structure is not used for 

sleeping accommodation. 

29. The rationale for this rule was that site coverage in the Rural Zone was 

limited to 2000m2 or 10% of net site area with the maximum size of any 

separate building being 300m2 (Ch 19 Rule 3.3). The creation of a new site 

in the Rural Zone brings with it a whole new entitlement for up to 2000m2 

site coverage, with farm buildings being a permitted activity in the zone. 

Because subdivision in the Zone was expected to usually be for the creation 

of small sites – 4 ha, or 1 ha in some circumstances – it was considered 

important to consider the potential location for all buildings, not just 

dwellings, at the time of subdivision, in order to maintain the open 

landscape character and amenity of the zone.  

30. Rule 8.2.2.1, C6 now requires an identified building area (defined as - 

means an area identified on an approved plan of subdivision on which a 

building is anticipated.) only in relation to anticipated residential units. 

31. This does not take into account the potential for farm buildings up to 

300m2 to be erected as a permitted activity on small rural sites. I consider 

that large farm buildings can potentially impact on amenity and landscape 

values just as much as a residence and that it is not unreasonable or unduly 

onerous to identify potential building areas at the time of subdivision. This 

should apply only to the new allotment being created and not to the 

balance of the parent title which already has the permitted site coverage 
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right. It is not my intention to unduly restrict larger farm buildings 

necessary for bona fide farming operations. 

32. Rule 8.2.2.1 should be amended to refer to ‘identified building area areas’ 

and to include anticipated ‘buildings’ as well as residential units. It would 

then be up to the rules in the individual zones to provide appropriate 

standards for that zone in relation to this. 

33. I accept and support that the Rural Zone now enables a wider range of 

activities along with associated new buildings up to 100m2 and would 

agree that standards for identified building areas should provide an 

exemption for buildings up to 100m2.   

34. In addition Rule 8.2.4.1, 6 Additional matters for allotment size and 

dimension – Rural Zones  should be amended as follows  

8.2.4.1, 6  

a. The need to include a consent notice on the title or balance to limit the 

ability for further subdivision, additional dwellings res ident ial units, and 

bui ld ings greater than 100m2… 

d. The visual impact of buildings, development and associated works and 

the extent to which additional restrictions on locat ion, scale and design of 

buildings are necessary. 

 

 
Jan Cook 

14 October 2015 

 


