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SUBMISSIONS OF COUNSEL ON BEHALF OF WHITTLE KNIGHT AND 

BOATWOOD (ESTATE AGENTS) LIMITED 

 

 

MAY IT PLEASE THE PANEL 
 

1. Introduction 

 

1.1 Whittle Knight and Boatwood (Estate Agents) Limited (“Whittle Knight”) 

filed a submission in relation to Stage 2 of the Proposed Christchurch 

Replacement District Plan (“the Proposed Plan”) on 15 June 2015 

(submission No. 2301).  This submission related to 1 Clyde Road, 

Riccarton on the corner of Clyde Road and Riccarton Roads (“the 

subject property”) which was zoned Residential Suburban in Stage 1 of 

the Proposed Plan.  Whittle Knight wishes to have the zoning changed 

to a species of commercial zoning to reflect the long term historical use 

of the subject property for commercial activities and the likely future 

use.  

 

1.2 The relief sought in the submission is as follows … 

 

“Make provision in the permitted activities for existing commercial 

use and rezone this site commercial.  Take into account that the 
existing commercial activities have been established for a generation 
and preferably provide the existing properties ongoing security by 

providing commercial zoning for these sites.” 
 

1.3 Whittle Knight has recently made arrangements to instruct counsel and 

did not file evidence in response to the directions for hearing issued on 

10 August 2015.  Subject to the directions of the Panel, and in 

particular directions as to the resolution of the jurisdictional issue 

referred to hereafter, Whittle Knight proposes to advance its 

submission as follows:- 

 

(i) I will make submissions on behalf of Whittle Knight, 

firstly in relation to jurisdiction and then the merits of 

the submission; 

 

(ii) Mr Ian Knight, a director of Whittle Knight will read a 

statement to the Panel; 
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(iii) a statement of evidence by Mr Kim McCracken, a senior 

resource planner, will be produced. 

 
2. The jurisdictional issue 

 

Identification of issue 

 

2.1 A jurisdictional issue has been raised by counsel for the Christchurch 

City Council (“the Council”).  Counsel has been advised that the 

jurisdictional issue relating to this submission was addressed in the 

opening of counsel for the Council in the following terms … 

 

  “5. OUT OF SCOPE SUBMISSION 

5.1 Submitted Whittle Knight and Boatwood (Estate Agents) 
(#2301) is on the timetable to appear on 7 October. This 
submission seeks to rezone 1 Clyde Road in Riccarton to a (non-

specified) Commercial zoning.  1 Clyde Road was notified in 
Stage 1 with a Residential Suburban zoning, which was not 
challenged through submission.  Therefore the submission is 
considered to clearly be on Stage 1 land, and therefore not within 

the scope of the Panel’s decision making in this Stage 2 hearing.”

  
2.2 Counsel is conscious of the approach which has been taken by the 

Hearings Panel in relation to the scope of submissions and in particular 

has noted the minute dated 1 April 2015 directing that any person who 

had made a submission in relation to a Stage 1 proposal which was out 

of scope, be required to make a new submission on any relevant Stage 

2 or 3 proposals once they had been notified by the Council. 

 

The subject property / Stage 1 

 

2.3 The subject property the subject of these submissions is 1 Clyde Road, 

which is on the corner of Riccarton Road and Clyde Road.  The subject 

property has large buildings located on it from which the office of 

Whittle Knight operates.  The subject property is zoned Residential 

Suburban.  The residential proposals were part of the Stage 1 

notification.  Given the desire of Whittle Knight to have the existing 

commercial use recognised by appropriate commercial zoning, it is 

accepted that it would have been appropriate for a submission to have 

been filed in relation to the Stage 1 proposals.  However the issue 

which the Panel needs to decide is whether, notwithstanding the 
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absence of a submission in relation to Stage 1, it has jurisdiction to 

grant the relief sought in the submission in relation to Stage 2. 

 

Stage 2 

 

2.4 When Stage 2 was notified, the subject site had a notation added to it 

… 

 
“Accommodation and Community Facilities Overlay.”   

 
 

Care Homes are a permitted activity within the Accommodation and 

Community Facilities Overlay subject to controls as to building height 

and site coverage.  The underlying zoning was unaffected by the 

notation. See Rule 14.2.2.1 from the Council’s Revised Proposal 11 

August 2015 (page 31 of 334) setting permitted activities in the 

Residential Suburban zone which includes the following:- 

 

P31 Within the Accommodation 
and Community Facilities 
Overlay – Care homes 

The activity shall achieve 
the following built form 
standards: 

 
14.2.3.3 Building height 
14.2.3.4 Site coverage 
14.2.3.6 Daylight recession 

planes 
14.2.3.7 Minimum building 
setbacks from internal  

Boundaries 
14.2.3.9 Road boundary 
garage and building setback 
14.2.3.11 Water supply for 
fire fighting 
Building façade length – 
there must be a recess in 

the façade of a building 
where it faces a side or rear 
boundary from the point at 
which a building exceeds a 
length of 16m.  The recess 
must: 

1. Be at least 1m in 

depth, for a length 
of at least 2 m. 

2. Be for the full height 
of the wall; 

3. Include a break in 
the eave line and 

roof line of the 
facade. 

[#2222 Kauri Lodge 
Rest Home] 
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2.5 Attached to these submissions is a copy of the Kauri Lodge Rest Home 

submission (Submission No. 2222) in relation to Stage 2 referred in the 

above document (Attachment 1).  It appears clear that the Overlay 

was introduced into the Proposed Plan when Stage 2 was notified and 

not as the result of any decision of the Panel on the Kauri Lodge Rest 

Home submission in relation to Stage 1. (Kauri Lodge Rest Home filed a 

submission in relation to Stage 1). 

 

2.6 As the Panel is aware, the Canterbury Earthquake (Christchurch 

Replacement District Plan) Order 2014 (“the 2014 Order”)  changed the 

regime imposed by the Resource Management Act 1991 (“the Act”) for 

the notifying of changes to the Proposed Plan.  The 2014 Order 

introduced the concept of a “proposal”.  “Proposal” is defined 

(relevantly) as … 

 

“(a) Means a proposal or part of a proposal that – 

 
(i) has been notified by the council under Schedule 1 for 

incorporation into the replacement district plan; but 

 

(ii) has not become operative under clause 16 ….” 
 

2.7 The 2014 Order had the consequence that parts of the Proposed Plan 

could be separately notified and dealt with in isolation.  See section 

6(1) which provides for the Council to …. 

 

“develop a replacement district plan by preparing and notifying 

proposals for the replacement district plan, including identifying the 
parts of the existing district plans that are to be replaced by 

proposals for the replacement district plan.”     

 

2.8 Under the Act, it is submitted that it is questionable whether, in 

circumstances where a district plan is notified in sections, a submission 

on one part may be treated as only relevant to that part, rather than to 

the plan as a whole.  Under the Act, a submission in relation to one 

part is likely to be taken as being legally relevant to the plan as a 

whole, which affects the scope argument. 

 

2.9 The 2014 Order clearly mandates dealing with the revision of the 

district plan in sections, through the instrumentality of proposals.  That 

being the case the issue here is whether the Panel has jurisdiction to 
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grant the relief sought by Whittle Knight in its Stage 2 submission, as 

against the background of an absence of a submission in relation to 

Stage 1. 

 
Effect of Overlay 

 
2.10 It is submitted as being important to recognise that Stage 2 as notified 

made a significant change to the prescription of activities which could 

be conducted on the subject property and those properties affected by 

the Overlay. In this context:- 

 

(i) The notation “Accommodation and Community Facilities 

Overlay” provided for the establishment of care homes 

within the Overlay. 

        

(ii) Whilst it is accepted that the Overlay did not change 

the underlying zoning of the subject property 

(Residential Suburban) the notation clearly affected the 

scope and quality of the activities which could lawfully 

be carried out on the proposed property. In effect the 

rules associated with the underlying zoning were 

changed to create a new land use opportunity as a 

permitted activity. 

 

2.11 In these circumstances it is submitted that Whittle Knight should be 

entitled to respond to what was effectively a change in the quality of 

the activities permitted by the zoning, being a change in status quo, by 

seeking commercial zoning for the subject property. 

 

2.12 The test for determining whether a submission is on a particular 

proposal or outside scope is discussed in Palmerston North City Council 

v Motor Machines Limited 1 a decision of Kos J in the High Court.  There 

is a bipartite approach:- 

 
(i) requiring analysis as to whether, first, the submission 

addresses the change to the status quo advanced by 

the proposed plan change; 

                                                           
1 [2014] NZRMA 519 (Attachment 2) 
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(ii) whether there is a real risk that persons potentially 

affected by such a change have been denied an 

effective opportunity to participate in the plan change 

process.  

 

2.13 The notification in Stage 2 of the Overlay had associated with it an 

opportunity for the public to make submissions in relation to the 

acceptability of the Overlay and, it is submitted, the wider issue of 

commercial activities on the sites in question. It is submitted that the 

public should have recognised that the introduction of the Overlay 

changed the status quo, in relation to the scope of activities which were 

permitted on site.  Accordingly it is submitted that the public was then 

entitled to argue for a different position regarding permitted activities.   

 

2.14 As to the second limb of the test, it is submitted that persons receiving 

notice of the Overlay when Stage 2 was notified, could reasonably have 

expected that the qualitative zoning of any site affected by the Overlay, 

could be the subject of further change, given the Council’s intention to 

introduce what is essentially a commercial use into the Residential 

Suburban zone.   

 

3. Alternative means of dealing with submission 

 

3.1 Should the scope issue be decided against Whittle Knight (contrary to 

the above submissions), it is submitted that the Panel is able to have 

recourse to clause 13 of the 2014 Order which states as follows … 

 

“13 Decisions on proposals (other than in relation to requirements) 

 
(1) This clause applies to the making of decisions on proposals other than 

in relation to requirements. 
 

(2) In making a decision on a proposal, the hearings panel – 

 

(a) may make any changes to the proposal that it considers 
appropriate: 
 

(b) is not limited to making changes within the scope of the 
submissions made on the proposal. 

 
(3) After having regard to the parts of the existing district plans identified 

for replacement by the council under clause 6(1)(b), the hearings panel 
must identify the parts of the existing district plans that are to be 
replaced by proposals for the replacement district plan. 
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(4) If the hearings panel considers that changes are needed to deal 
with matters that are, in a material way, outside the scope of 
the proposal as notified and to deal with submissions on it, the 
panel must direct the council to-      

 
(a) prepare and notify a new proposal; and 

 
(b) invite submissions on the new proposal in accordance with 

Schedule 1. 
 
(5) While the hearings panel is considering a proposal, it may reconsider 

any decision it has already made on another proposal if it considers it is 

necessary or desirable to do so to ensure that the replacement district 
plan is coherent and consistent. 
 

(6) If the hearings panel considers, after reconsidering a decision under 
subclause (5), that an earlier proposal or a part of the replacement 

district plan requires change, the panel may direct the council- 
 

(a) to make changes of no more than minor effect;  or 
 

(b) to prepare and notify a new proposal, and invite submissions on the 
new proposal in accordance with Schedule 1 ……..” 
 

(emphasis added) 

 
3.2 It is noted that the Panel is not limited to making changes within the 

scope of the submissions made on the proposal.  Thus there is specific 

jurisdiction to move outside the scope of a submission, should the 

merits of the case dictate that this is appropriate.  Clearly the Panel 

must have regard to the rights of members of the public to make 

submissions in relation to what are new matters, (assuming that there 

is a finding that there is a jurisdictional difficulty in relation to any 

particular submission).  As clause 13(4) states, if the merits dictate 

that changes are needed to deal with matters that are, in a material 

way, outside the scope of the proposals notified, the Panel must direct 

the Council to prepare and notify a new proposal and invite 

submissions on the new proposal in accordance with Schedule 1. Such 

an approach is invited here. 

 

Statement of expectations 

 

3.3 It is noted that in accordance with clause 14(1) of the 2014 Order, in 

making decisions on proposals under clause 12, the Hearings Panel 

must - … 

 

“(d) have particular regard to the statement of expectations.” 
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3.4 In Schedule 4 / Statement of expectations, it is stated (relevantly) as 

follows …   

 

“The expectations of the Minister for Canterbury Earthquake Recovery 

and the Minister for the Environment are that the replacement district 
plan – 
 

(a) clearly articulates how decisions about resource use and values 
will be made, which must be in a manner consistent with an 
intention to reduce significantly (compared with the existing 
district plans)- 
 
(i) reliance on resource consent processes;  and 

 

(ii) the number, extent, and prescriptiveness of development 

controls and design standards in the rules, in order to 
encourage innovation and choice; and 

 

(iii) the requirements for notification and written approval.” 

 
3.5 The emphasis upon reducing reliance on resource consent processes is 

noted.  This is relevant to the subject property because in the event of 

a desire to change the nature of the commercial activities conducted on 

the site in question, there is the possibility or likelihood of a need for 

resource consents to legitimise the proposed activities in question.  In 

the event of the subject property being zoned for commercial purposes, 

such a consent would not be necessary.  Thus it is submitted that the 

rezoning of the subject property would be consistent with the 

statement of expectations.  

 

4. The merits of the submission 

 

4.1 It is submitted as being clear from the statement of Mr Knight:- 

 

(i) that the subject property has had a long history of 

commercial use; 

 

(ii) that the fact that the business use is well established 

was recognised in the resource consent application 

granted on 2 August 2007; 

 
It is submitted as being clear from Mr Knight’s statement that it is 

extremely unlikely that the subject property will ever revert to 

traditional residential use. 
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4.2 It is noted that Mr Kim McCracken, a senior resource planner, has 

made a statement which is attached to the evidence of Mr Knight.  It is 

thought that it is unlikely to be a matter of contention that the 

commercial use is well established and is unlikely to change.  In those 

circumstances it is submitted that there is a compelling reason for the 

commercial activity to be recognised by rezoning the subject property 

as Commercial L, as suggested by Mr McCracken. 

 

Dated 6 October 2015 

 

 

 

 

     

A C HUGHES-JOHNSON QC 

COUNSEL FOR WHITTLE KNIGHT 
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