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MEMORANDUM OF COUNSEL FOR CHRISTCHURCH INTERNATIONAL 
AIRPORT LIMITED 

May it please the Panel: 

INTRODUCTION 

1 This memorandum is filed on behalf of Christchurch International 
Airport Limited (CIAL), submitter 2348 and further submitter 2817 
on Stage 2 of the proposed Replacement District Plan.   

2 This memorandum opposes the request made by Mr Lawry on behalf 
of various submitters to recall Mr Boswell for questioning at the re-
convened Chapter 6: General Rules and Procedures proposal 
hearing on 24 May 2016.1   

3 The opportunity for Mr Lawry to introduce new evidence has now 
passed, as has the opportunity to cross-examine Mr Boswell on his 
evidence previously lodged in these proceedings.  

4 Many of the points which Mr Lawry has raised in his memorandum 
of 19 May 2016 can be put forward in his closing submissions, the 
deadline for filing of which is yet to be determined.  

29 OCTOBER EVIDENCE 

5 Mr Lawry’s memorandum of 19 May 2016 appears to relate 
specifically to evidence of Mr Boswell’s dated 29 October 2015.  This 
was Mr Boswell’s evidence in chief filed in respect of the Chapter 17: 
Rural stage 2 hearing.   

6 That hearing has now been closed.  Mr Lawry did not participate in 
the hearing for the Chapter 17 Rural nor seek to cross examine Mr 
Boswell on that evidence at the time.  

7 In light of this, CIAL submits that it would be unfair and prejudicial 
to allow Mr Lawry to test Mr Boswell on this 29 October 2015 
evidence as part of the resumed Chapter 6: General Rules and 
Procedures hearing.  

SUBJECT MATTER OF THE EVIDENCE REFERRED TO IN 19 MAY 
MEMORANDUM 

8 CIAL notes that the subject matter of concern to Mr Lawry and 
discussed in the 19 May memorandum appears to be statements 
which Mr Boswell has made in his evidence about a 2012 economic 

                                            
1  Memorandum relating to the evidence of Rhys Boswell in his signed evidence of 

29 October 2015, David Lawry on behalf of: David Lawry #2514, Bruce Campbell 
#2489, Mike Marra #2054, Vanessa Payne #2191, John Sugrue #2567 and Gerit 
Venma #2091, dated 19 May 2016.  
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analysis prepared by BERL.  Comments about this economic analysis 
also appear in Mr Boswell’s evidence in chief filed as part of the 
present proceedings.2  In addition, the BERL report which Mr Boswell 
discusses was contained in the ‘Bundle of Key Documents Referred 
to in Evidence’ which was filed with the Panel via email on 11 and 
12 March 2016 and bound copies of which were provided to parties 
at the hearing on 13 March 2016.  

NEW EVIDENCE 

9 The Hearings Procedures issues by the Panel on 14 January 2015 
set out a clear process for evidence exchange, as did the Panel’s 
Pre-hearing Report and Directions dated 3 November 2015.  
Specifically, the Panel directed that all evidence was to be pre-
circulated according to the timetable in the Directions.    

10 Mr Lawry’s memorandum of 19 May 2016 effectively contains new 
evidence in response to Mr Boswell’s evidence in chief.  Mr Lawry 
has not sought leave to file supplementary evidence or any new 
evidence in these proceedings.  This evidence is also significantly 
out of time.   

11 CIAL submits that in light of the time which has now passed since 
the exchange of evidence and the 25 February 2016 deadline for 
rebuttal evidence, it would be prejudicial to permit Mr Lawry to 
submit new evidence at this stage in the proceedings.   

12 Mr Lawry had an opportunity to introduce evidence in response to 
Mr Boswell’s evidence in chief via his rebuttal evidence which was 
submitted to the Panel on 25 February 2016. Mr Lawry’s rebuttal 
evidence responds to several aspects of Mr Boswell’s evidence in 
chief but makes no mention of the 2012 BERL report or any of the 
comments relating to Mr Boswell’s evidence on that report which are 
now contained in the 19 May memorandum. 

ADDITIONAL CROSS-EXAMINATION 

13 As stated above, statements concerning the 2012 BERL report were 
contained in Mr Boswell’s evidence in chief of 17 February 2016 and 
the report itself was also provided to the Panel and other parties at 
the main hearing.  

14 Mr Boswell appeared at the hearing to give evidence on 14 March 
2016 and was cross-examined by Mr Venema and Mr Lawry for 
approximately one hour and 14 minutes from 6pm until 7:14pm.3   

                                            
2  Evidence in Chief of Rhys Boswell, 17 February 2016, at [68].  
3  Transcript of proceedings, 14 March 2016.  
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15 Mr Lawry has had ample opportunity to raise the matters contained 
in his memorandum of 19 May and to test Mr Boswell in relation to 
those matters.   

PRINCIPLES OF THE LAW ON EVIDENCE 

16 While not directly applicable to these circumstances, CIAL submits 
that the principles set out in the Evidence Act 2006 provide some 
guidance on this issue.   

17 Section 98 of the Evidence Act provides that a party may not offer 
further evidence after closing that party’s case except with 
permission of the Court.  The Judge may not grant permission under 
section 98 where it would be unfair on any other party to do so.  
CIAL submits that this same principle applies equally to these 
proceedings, even though they are before a Hearings Panel and the 
rules of evidence as set out in the Evidence Act 2006 do not 
formally apply.  

18 While parties in this instance have not yet closed their cases, closing 
legal submissions not yet being timetabled, the time for 
presentation of evidence and cross-examination has now passed.  
The hearing is being re-convened for the specific purpose of 
examining additional material relating to acoustics evidence on 
engine testing noise.  It is not being re-convened so that all matters 
which were dealt with at the main hearing can be re-opened.  

19 The matters raised in Mr Lawry’s 19 May memorandum are not 
matters that have arisen since Mr Boswell’s evidence was pre-
circulated or since Mr Boswell appeared at the hearing.  Mr Lawry 
has had an opportunity to respond to these matters in both his 
rebuttal evidence, opening submissions in the course of the hearing.  
He has also had a fair opportunity to test Mr Boswell on matters 
raised in his evidence.   

20 In discussing the Court’s discretion to allow further evidence to be 
admitted in civil cases under s98 Evidence Act, some general 
principles which have been enunciated by the Courts are:4  

20.1 The discretion to allow further evidence after the cases on 
both sides have closed and leave should only be granted in 
exceptional circumstances; 

20.2 Only if the failure to call evidence at the proper times is 
adequately explained should the discretion be exercised; 

                                            
4  Summarised in Lindsay v Noble Investments Ltd[2014] NZHC 799 at [122], 

recently cited with approval in Jackson v Te Rangi [2014] NZHC 2918, [2015] 2 
NZLR 351.  
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20.3 The justice of the case must require the admission of the 
additional evidence; 

20.4 Leave will be refused if the evidence would have been 
available had due diligence been exercised; 

20.5 If the party is taken by surprise, leave will be more readily 
granted; and 

20.6 The distinction between failure to tender evidence and an 
election not to call evidence can be important.  

21 Here, Mr Lawry has delayed for several months to ask for leave to 
file additional evidence and to recall Mr Boswell for cross-
examination.  Mr Lawry has not been taken by surprise by the 
evidence which is the subject of his application, as it was contained 
in Mr Boswell’s evidence in chief.  Mr Lawry has not explained why 
he did not call this evidence or test those aspects of Mr Boswell’s 
evidence which he now raises concerns about at the appropriate 
time.  

CONCLUSION 

22 Mr Lawry will have an opportunity to include much of what is 
contained in his memorandum of 19 May in his closing legal 
submission.  CIAL submits that is the most appropriate avenue for 
those statements and seeks that the Panel decline to recall Mr 
Boswell so that Mr Lawry can cross-examine him further on matters 
contained in his evidence in chief.  Those matters should properly 
have been put to Mr Boswell on 14 March 2016.  

Dated: 20 May 2016 

 

_______________________________ 
JM Appleyard / A Hill 
Counsel for Christchurch International Airport Limited  

  


