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CLOSING LEGAL SUBMISSIONS ON BEHALF OF CHRISTCHURCH 

INTERNATIONAL AIRPORT LIMITED 

INTRODUCTION 

1 These written legal submissions are provided on behalf of 

Christchurch International Airport Limited (CIAL), submitter 2348.   

2 It is understood that an opportunity to present closing submissions 

in person will be provided.  This is important in this case as at the 

time of preparing these submissions, CIAL does not know what the 

final versions of the general rules proposal put forward by other 

submitters, and in particular the residents group, will be.   

3 From past experience Mr Lawry on behalf of the submitter group is 

likely to file lengthy legal submissions which may require a response 

in person.  CIAL reserves its position in respect of submissions to be 

filed by submitters particularly those which mirror statements made 

by Mr Lawry in the past alleging dishonesty and skulduggery on the 

part of CIAL or its experts.  

4 These legal submissions will address the following issues: 

4.1 a summary of CIAL’s position in respect of the Council’s 

29 June 2016 revised airport noise provisions (the Council’s 

version); 

4.2 a summary of CIAL’s position in respect of the Council’s 

9 May 2016 revised proposal for Chapter 6 regarding matters 

other than airport noise; 

4.3 a general discussion of the legal principles of reverse 

sensitivity, section 16 RMA and the approach to ascertaining 

‘best practicable option’ to prevent unreasonable noise; 

4.4 a specific discussion of CIAL’s response to the 29 June 2016 

engine testing rules in light of those legal principles; 

4.5 the bird strike relief sought by CIAL and the operation of the 

precautionary approach in the Resource Management Act 

1991 (RMA); 

4.6 a summary of CIAL’s position in relation to the outstanding 

matters remaining in respect of the relief sought by: 

(a) Transpower; 

(b) University of Canterbury; and 
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(c) Isaac Conservation and Wildlife Trust.  

CIAL POSITION WITH RESPECT TO THE 29 JUNE 2016 

REVISED AIRPORT NOISE PROVISIONS 

5 The Council circulated the Council’s version on 29 June 2016.   

6 CIAL has prepared its own suggested revisions of the Airport Noise 

provisions which are attached to these submissions and shows a 

comparison between the two sets of provisions. 

7 There are a number of wording differences between the two 

versions but, in summary, CIAL’s main points of difference with the 

Council’s version relate to: 

 wording of the Policy: Airport Noise; 

 detailed drafting of the rules setting out exemptions from the 

65 Ldn Engine Testing Contour for the purposes of determining 

compliance by CIAL; and 

 Council’s requirement that CIAL must offer to provide noise 

mitigation treatment to existing houses within the 60 Ldn Engine 

Testing Contour where CIAL has offered provisions relating only 

to existing noises within the 65 Ldn Aircraft Noise Contour 

(when those noise levels are reached) and the 65 Ldn Engine 

Testing Contour. 

8 Please note CIAL’s revisions did not include the land use controls in 

rules 6.1.5.1.4 and 6.1.5.1.5.  However, CIAL supports these rules 

as set out in the Council’s 29 June revised noise provisions.  

CIAL POSITION WITH RESPECT TO THE 9 MAY 

COMPREHENSIVE REVISED PROPOSAL  

9 A revised version of chapter 6 was provided by the Council on 9 May 

2016.  This section will address CIAL’s position with respect to those 

parts of the proposal not addressed in the 29 June 2016 revised 

version of the airport noise provisions.  CIAL’s version of the rules 

showing changes to the Council’s 9 May version is also attached. 

General noise standard 

10 CIAL opposes inclusion of a general noise standard for the Specific 

Purposes (Airport) Zone (SPAZ) in Rule 6.1.4.1.1.1 Table 1.  CIAL’s 

opposition to the inclusion of a general noise standard for the SPAZ 

was outlined in its opening submissions.1   

                                            
1  Opening Legal Submissions on behalf of Christchurch International Airport, 14 

March 2016, at [12]-[15].  
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11 CIAL’s position has not changed – CIAL submits that inclusion of a 

general noise standard for the SPAZ is entirely out of scope and 

unsupported by any evidence.  In particular, the general noise 

standard applying to the SPAZ would be of interest to a number of 

tenants who lease and carry out a variety of activities on CIAL 

owned land who were not given an opportunity to submit.  In short, 

the change sought to the SPAZ rules by Council requires notification 

of a new proposal.   

12 In addition, the SPAZ was excluded from the decision-making 

powers of the Panel pursuant to clause 4 of the Order in Council so 

potential submitters would not expect to see provisions added to it 

through this process.  CIAL submits that the Panel has no 

jurisdiction to add new provisions to the SPAZ particularly those 

which were not notified. 

Aircraft Protection 

13 CIAL is opposed to the Council’s drafting proposed for ‘How to use 

the Rules’ at 6.7.2.1.3 and also to the drafting proposed for Rule 

6.7.2.2.1.6 PR1.   

14 CIAL does not consider that it is appropriate to insert the note at 

6.7.2.1.3 which exempts operation, maintenance, upgrading, 

relocation or removal of National Grid transmission lines subject 

only to the regulations in the National Environmental Standard on 

Electricity Transmission Activities (NESETA).  

15 The reasons for CIAL’s opposition to separate regulation of the 

National Grid are set out in its memorandum dated 20 April 2016 

which is relied on in full as part of these submissions.  The Panel will 

need to determine the legal issues as between CIAL and Transpower 

relating to NESETA. 

16 CIAL also considers that Rule 6.7.2.2.1.6 PR1 should refer to both 

an increase in height and increase in the external envelope of the 

structure, as follows (CIAL proposed addition in bold): 

3.  maintenance or repair works on any existing permitted building 
structure or utility, not including upgrading unless that upgrading 
does not increase the footprint, height or external envelope of the 
building, structure or utility including minor upgrading of existing 
utility structures where this does not increase the height or external 

envelope of the utility; 

Bird strike provisions 

17 The 9 May revised proposal contains provisions relating to bird 

strike risk management that differ substantially from the approach 
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sought by CIAL expressed in the evidence of Mr Bonis and Mr Shaw.  

CIAL continues to seek the approach put forward in its evidence.2  

18 CIAL continues to support a series of permitted activity rules for bird 

strike risk activities where possible, with various activity-specific 

standards.  This reduces the need to obtain resource consents 

where possible while still retaining some control (in the form of 

standards) over smaller scale water bodies, excavation sites, and 

stormwater systems to ensure that they do not increase the risk of 

bird strike.   

19 CIAL agrees that water bodies enclosed by an aviary can be 

excluded from the rules.    

20 CIAL considers that freezing works, fish or food processing and 

packing plants, and commercial transfer stations can be provided for 

as permitted activities provided that those activities are controlled 

by a Bird Hazard Management Plan. However, CIAL seeks that these 

activities be regulated within 8km of the Airport rather than the 3km 

proposed by the Council in its rule C1.  The 3km radius is contrary 

to Mr Shaw’s advice (as synthesised in Mr Bonis’ evidence) that 

these activities should be regulated up to 8km away from the 

Airport.  

21 CIAL has proposed a permitted activity rule which regulates 

permanent water features with a surface area exceeding 500m2 

either singularly or in conjunction with other permanent water 

bodies on the same site. It is important that these smaller-scale 

water bodies can be regulated, as recommended by Mr Shaw.  CIAL 

also seeks permitted activity rules for stormwater and excavations 

for the same reasons.  

GENERAL LEGAL PRINCIPLES TO BE APPLIED 

REVERSE SENSITIVITY 

22 The issues which have arisen at this hearing regarding engine 

testing and operational noise demonstrate a classic reverse 

sensitivity scenario.  The Airport, including the established engine 

testing facilities is a long-standing existing land use which is now 

experiencing complaint, and opposition from newer, noise-sensitive 

land uses.   

23 It is precisely this situation (and the impact which resulting 

constraints on Airport operations might have on the economy and 

accessibility of Christchurch and the wider Canterbury region) which 

                                            
2  See Evidence in Chief of Matthew Bonis, 17 February 2016, at [135]-[157] and 

Attachments F, H and J.  
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makes the imposition of noise contours to regulate land use and 

associated compliance rules imposed on the airport so critical.  The 

evidence from Mr Copeland and Mr Boswell and Mr Morgan is very 

important.  No other party, and in particular the Council, sought to 

adduce economic evidence demonstrating costs of various proposals 

or operational evidence to show how constraints would have 

practical, and consequential financial impacts. 

24 Reverse sensitivity has long been recognised as an effect on the 

environment under the RMA and is relevant to sections 31 and 32 

and Part II of the RMA generally.3  Specifically, the Courts have 

acknowledged that in relation to the land around airports, it is 

desirable to limit the right to construct dwellings or buildings, and to 

ensure that any buildings which are allowed have appropriate sound 

proofing to mitigate aircraft noise nuisance.4 

25 It is important that the proposed Plan includes rules to protect and 

enable the sustainable management of the Airport as an existing 

and lawfully established activity, and as an activity of significant 

local, regional and national importance.   

26 Commentary on this issue has observed:5 

While case law has discussed the concept of "internalisation" of adverse 

effects, requiring, at the most absolute, that users limit their adverse 

effects to within their own property boundaries, the reality of modern life 

has meant that a more robust view has had to be taken for those 

activities that cannot reasonably contain their adverse effects. Noise is a 

good example of an adverse effect that is difficult, and sometimes 

                                            
3  See for example (not solely in relation to noise but also to other off-site adverse 

effects) Wilson v Selwyn District Council [2005] NZRMA 76; Independent News 
Auckland Ltd v Manukau City Council (2003) 10 ELRNZ 16; Winstone Aggregates 
Ltd v Papakura District Council NZEnvC Auckland A 96/98, 14 August 1998 
(interim) and A 49/2002, 26 February 2002; Hill v Matamata-Piako District 
Council NZEnvC Auckland A 065/99, 8 June 1999; CJ McMillan Ltd v Waimakariri 
District Council NZEnvC Christchurch C 87/98, 11 August 1998; Lendich 
Construction Ltd v Waitakere City Council NZEnvC Auckland A 77/99, 20 July 
1999; McQueen v Waikato District Council Planning Tribunal Auckland A 45/94, 20 
June 1994; and Arataki Honey Ltd v Rotorua District Council NZEnvC Auckland A 
70/84, 26 July 1984. 

4  Christchurch International Airport Ltd v Christchurch City Council [1997] NZRMA 
145 (building code not limiting noise insulation conditions under plan or resource 
consent); Independent News Auckland Ltd v Manukau City Council (2003) 
10 ELRNZ 16  (refusal of high density housing below flight-path); Gargiulo v 
Christchurch City Council NZEnvC Christchurch C 137/2000, 17 August 2000 
(refusal of consent for subdivision within the 55 Ldn airport noise contour); 
National Investment Trust v Christchurch City Council NZEnvC Christchurch C 
041/05, 30 March 2005 (subdivision under aircraft noise contour disallowed); 
Dome Valley District Residents Society Inc v Rodney District Council [2008] 3 
NZLR 821; [2008] NZRMA 534  (helicopter base allowed); Cammack v Kapiti 
Coast District Council NZEnvC Wellington W 069/09, 3 September 2009 at [98]–
[145]. 

5  Nolan (ed) Environmental and Resource Management Law (online ed), LexisNexis 
NZ, at [13.32].  

http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.42928932638026474&service=citation&langcountry=NZ&backKey=20_T23966381251&linkInfo=F%23NZ%23NZRMA%23sel1%252005%25page%2576%25year%252005%25&ersKey=23_T23966381242
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.6791979578532412&service=citation&langcountry=NZ&backKey=20_T23966315386&linkInfo=F%23NZ%23NZRMA%23sel1%251997%25page%25145%25year%251997%25&ersKey=23_T23966315377
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.6791979578532412&service=citation&langcountry=NZ&backKey=20_T23966315386&linkInfo=F%23NZ%23NZRMA%23sel1%251997%25page%25145%25year%251997%25&ersKey=23_T23966315377
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.4992580005422833&service=citation&langcountry=NZ&backKey=20_T23966315386&linkInfo=F%23NZ%23NZLR%23vol%253%25sel1%252008%25page%25821%25year%252008%25sel2%253%25&ersKey=23_T23966315377
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.4992580005422833&service=citation&langcountry=NZ&backKey=20_T23966315386&linkInfo=F%23NZ%23NZLR%23vol%253%25sel1%252008%25page%25821%25year%252008%25sel2%253%25&ersKey=23_T23966315377
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.43290768263520196&service=citation&langcountry=NZ&backKey=20_T23966315386&linkInfo=F%23NZ%23NZRMA%23sel1%252008%25page%25534%25year%252008%25&ersKey=23_T23966315377
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impossible, to internalise, such as children at play in the outside area of a 

school, and transport noise. While some academics have seen the 

concept of reverse sensitivity as taking away private common law 

property rights, the Environment Court has made it clear that it has no 

difficulty with private property rights being limited by the public benefit 

"because that is authorised by the RMA if certain preconditions exist". 

The Courts have recognised that because key physical resources such as 

ports, airports and quarries cannot internalise all their adverse effects, 

restraints on other properties will sometimes be necessary to address 

reverse sensitivity issues. This encompasses a wider view that requires 

proper management to minimise adverse effects while at the same time 

recognising that restraints on other properties will sometimes be 

necessary. 

27 With regard to noise from the take off and landing of aircraft, it is 

practically impossible to internalise noise effects.  The Airport is the 

classic example of key infrastructure which cannot internalise its 

effects. 

28 Therefore, through its appearance at the hearing of other Chapters, 

and in particular, the Rural Chapter, CIAL has called evidence to 

justify land use controls in areas which fall within the 50 Ldn Air 

Noise Contour and 50 Ldn Engine Testing Contour.6  There has been 

no serious challenge to this in an evidential sense (Mr Lawry’s legal 

submissions do attempt this in relation to operational noise, despite 

Policy 6.3.5(4) of the CRPS) that land use controls within areas 

subject to operational and engine testing noise are required to deal 

with matters of reverse sensitivity. 

29 In relation to Chapter 6, the Panel has heard from a number of 

submitters seeking that CIAL entirely internalise or ‘mitigate at 

source’ engine testing noise.  While some mitigation at source is 

possible, it is not practicable for CIAL to entirely mitigate all engine 

testing noise caused at the Airport (this is discussed further below).  

This demonstrates the need for the Panel to consider potential 

reverse sensitivity effects on CIAL when considering the Chapter 6 

provisions.  CIAL supports the use of constrained engine testing 

contours for both land use and compliance, reflecting mitigation 

measures which can reasonably be put in place.  However, CIAL also 

considers that land use controls are a critical tool to manage further 

residential intensification in the vicinity of the Airport, which results 

in adverse reverse sensitivity effects on airport operations and also 

exposes more residents to an undesirable noise environment.  

                                            
6 See the Chapter 17: Rural hearing evidence of Matt Bonis 
(http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/07/2348-CIAL-
Evidence-Matt-Bonis-29-10-2015.pdf), Rhys Boswell 
(http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/07/2348-CIAL-
Evidence-Rhys-Boswell-29-10-2015.pdf) and Chris Day 
(http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/07/2348-CIAL-
Evidence-Chris-Day-29-10-2015.pdf) 

http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/07/2348-CIAL-Evidence-Rhys-Boswell-29-10-2015.pdf
http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/07/2348-CIAL-Evidence-Rhys-Boswell-29-10-2015.pdf
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ADOPTION OF THE BEST PRACTICABLE OPTION FOR 

MANAGING NOISE AT THE AIRPORT 

30 CIAL is well aware of its obligations to control aircraft operational 

and engine testing noise, as required by section 16 RMA.   

Section 16 RMA 

31 Section 16 RMA deals with the duty to avoid unreasonable noise.   

32 It provides that: 

(1) Every occupier of land (including any premises and any coastal 

marine area), and every person carrying out an activity in, on, or 

under a water body or the coastal marine area, shall adopt the best 

practicable option to ensure that the emission of noise from that land 

or water does not exceed a reasonable level. 

(2) A national environmental standard, plan, or resource consent 

made or granted for the purposes of any of sections 9, 12, 13, 14, 

15, 15A, and 15B may prescribe noise emission standards, and is not 

limited in its ability to do so by subsection (1). 

33 In terms of section 16(1), there are  therefore two aspects to 

consider: 

33.1 Whether noise from CIAL’s activities exceeds a “reasonable 

level” (and therefore how best to decide what is unreasonable 

noise); and 

33.2 What would constitute adopting the best practicable option 

and what factors go into deciding what is the best practicable 

option? 

34 Subsection (2) confirms that a Plan can prescribe noise emission 

standards, and that it is not limited in its ability to do so by the 

direction in s16(1).  So, to be clear, s16(1) does not prevent or limit 

the Panel’s ability to impose noise standards in the Replacement 

Plan.  

Unreasonable noise 

35 What is ‘reasonable’ is a question of fact and degree – it depends on 

the context of the case and is a factual and objective assessment.7 

36 A "reasonable" noise level in terms of s 16(1) "is what is most 

reasonable to the receiver, set in the context of what the [occupier 

                                            
7  Quieter Please (Templeton) Inc v Christchurch City Council [2015] NZEnvC 167, 

at [39] 
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or person carrying out the activity] can achieve as the best 

practicable option”.8 

37 More recently, the Environment Court has considered the FIDOL 

factors (which have previously been applied to the assessment of 

odour effects) to be helpful in analysing the reasonableness of 

noise.9  They are: 

37.1 Frequency 

37.2 Intensity 

37.3 Duration 

37.4 Offensiveness/character 

37.5 Location.  

38 The case law on this topic has generally confirmed that what is 

“reasonable” noise depends on the context and on an objective 

assessment.  This is very important in this case given CIAL’s role as 

the operator of existing strategic infrastructure, noise from other 

sources, and the rural zoning surrounding the Airport.  Case law 

guides us that the following are relevant: 

38.1 the characteristics of the kind of sound that is being 

produced; 10 

38.2 the nature of the land which is in proximity to the noise 

source (its zoning, characteristics, background noise sources 

and levels);11  

38.3 (linked to the nature and zoning of the receiving area) 

legitimate amenity expectations of those living in close 

proximity to the noise source – for example, are the residents 

in that particular area living in a generally quite environment 

with acknowledged high amenity values or is the environment 

already noise, acknowledged to experience lots of noise from 

                                            
8  Auckland Kart Club Inc v Auckland City Council CC A124/92 (PT), at page 13.  

9  Brooks v Western Bay of Plenty District Council [2011] NZEnvC 216, at [27].   

10  Speedy v Rodney District Council A134/93 (PT); Forrest Hill Childcare Centre v 
North Shore CC EnvC A090/98 – which noted that the quantitative component of 
sound is at least as important as its volume; Quieter Please (Templeton) Inc v 
Christchurch City Council [2015] NZEnvC 167, at [39] – which considered 
volume, pitch, tonality, frequency, and duration of individual occurrences.  

11  Forrest Hill Childcare Centre v North Shore CC EnvC A090/98.  
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other sources such as traffic, machinery?12  In our case this 

includes the established noise from airport operations; 

38.4 Noise that disturbs peoples’ sleep, particularly during normal 

sleeping hours at night, can be characterised as unreasonable 

unless there is some basis for saying the recipients of that 

noise are themselves hypersensitive.13  

39 CIAL submits that:  

39.1 Mr Day has confirmed that he considers exposure to noise 

over 65 Ldn to be unreasonable.14  There may be some 

dwellings near to the Airport which experience levels of noise 

which are over 65 Ldn from either airport operations or 

engine testing.  Mr Boswell has confirmed that CIAL would 

take steps to fund mitigation of properties exposed to 65 Ldn 

or more but, at the time he gave his evidence, did not 

consider a rule to this effect was required.15 

39.239.1 This advice from Mr Day forms the expert basis for 

CIAL now adopting a revised position of agreeing to a rule 

requiring it to fund the cost of noise mitigation for existing 

dwellings receiving 65 Ldn from both operational noise and/or 

engine testing noise. 

39.339.2 Noise between the levels of 50dB and 65dB whilst 

undesirable is not unreasonable in terms of s16.16  It is on 

this basis that CIAL opposes the Council’s version which seeks 

to impose on CIAL a requirement to provide acoustic 

treatment for dwellings within the 60 Ldn Engine Testing 

Contour. 

Best Practicable Option 

40 The requirement to consider Best Practicable Option ‘bites’ in terms 

of s16 at the level where noise is unreasonable, or for the purposes 

of ensuring noise doesn’t reach an unreasonable level.  

41 The RMA defines ‘Best Practicable Option’ as:17 

                                            
12  Speedy v Rodney District CouncilA134/93 (PT); Boddy v Grey DC W088/94 (PT). 

13  Thompson v Davidson EnvC C130/97, at  page 13.  

14  Transcript of Proceedings, 15 March 2016, page 502, line 22 to page 503, line 15. 

15 Transcript of Proceedings, 14 March 2016, page 360, line 14 to line 18. See also 
Statement of evidence of Rhys Boswell at paragraphs 80-81 and Rebuttal Evidence of 
Rhys Boswell at [40] – [44]. 

16  Transcript of Proceedings, 15 March 2016, page 502, line 22 to page 503, line 15. 

17  Resource Management Act 1991, section 2.  
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the best method for preventing or minimising the adverse effects on 

the environment having regard, among other things, to— 

(a)  the nature of the discharge or emission and the sensitivity of the 

receiving environment to adverse effects; and 

(b) the financial implications, and the effects on the environment, of 

that option when compared with other options; and 

(c) the current state of technical knowledge and the likelihood that 

the option can be successfully applied 

42 In determining the best practicable option, the extent of matters to 

be considered will be a question of fact and degree for the particular 

circumstances. In some cases, identification and comparison of all 

possible methods may be required, while in others it may be 

apparent that ensuring the emission of noise does not exceed a 

reasonable level does not require such elaborate consideration.18   

43 The BPO test does not require the noise producer to demonstrate 

exhaustively that no better alternatives exist. 19   

44 Several cases have considered this issue and have provided some 

additional guidance as follows:  

44.1 The duty imposed by section 16(1) applies to occupiers of 

land as they are, not what they might be;20   

44.2 The definition in the RMA also allows for ‘other things’ to be 

considered as well as the three specific matters which the 

definition lists specifically, which allows for some 

consideration of matters which are relevant in the specific 

case;21 

44.3 The ‘sensitivity of the receiving environment’ in factor (a) of 

the definition of BPO relates to the local conditions which are 

present;22 

44.4 It is necessary to consider the options and the financial 

implications separately in turn;23 

                                            
18  Ngataringa Bay 2000 Inc v Attorney-General A016/94 (PT), at page 19. 

19  Empire Entertainment Ltd v Ellzin Trust [2010] NZRMA 525 (HC), at [33]-[48].  

20  Empire Entertainment Ltd v Ellzin Trust [2010] NZRMA 525 (HC), at [33]-[48].  

21  Auckland Kart Club Inc v Auckland City Council CC A124/92 (PT), at page 21. 

22  Auckland Kart Club Inc v Auckland City Council CC A124/92 (PT), at page 21.  
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44.5 When looking at the three parts of the definition, all of the 

factors should be considered in turn.  Although it may be the 

case that one or two of the factors may have more weight 

than the others in a particular case, for example – although 

the technical knowledge might exist to reduce noise levels 

using a particular method the financial implications of doing 

so may be so prohibitively expensive that there is little 

likelihood that the option can be applied successfully;24 

44.6 Obligations under other statutes may be relevant in 

determining what is practicable;25  

44.7 The best practicable option is the optimum combination of all 

methods to limit the noise to residents to the greatest extent 

achievable.26  

45 CIAL submits that the best practicable option for managing engine 

testing and operational noise is contained in the framework 

attached, including a requirement on CIAL to offer noise mitigation 

treatment to existing dwellings within the 65 Ldn Noise Contour 

(when the homes actually become subject to that level of noise in 

future) and the 65 Ldn Engine Testing Contour, with the addition of 

the land use restrictions contained in:  

45.1 Rule 6.1.5.1.4 NC1 and NC2 relating to new buildings or 

additions to buildings within the 55 Ldn Air Noise Contour and 

55 Ldn Engine Testing Contour; 

45.2 Rule 6.1.5.1.5 PA1 and PA2 relating to new sensitive activities 

within the Air Noise Boundary and 65 Ldn Engine Testing 

Contour;  

45.3 Rule 6.1.5.3.1 relating to indoor design sound levels within 

the 55 Ldn Air Noise and Engine Testing contours. 

46 Most importantly however these provisions are also underpinned by 

the rules on density which seek to limit the number of people 

exposed to airport noise, particularly in the Rural Zones which 

surround the airport which have been the subject of other chapter 

hearings. 

                                                                                                             
23  Auckland Kart Club Inc v Auckland City Council CC A124/92 (PT), at page 21; 

Quieter Please (Templeton) Inc v Christchurch City Council [2015] NZEnvC 167, 
at [38].  

24  Auckland Kart Club Inc v Auckland City Council CC A124/92 (PT), at page 22.  

25  Empire Entertainment Ltd v Ellzin Trust [2010] NZRMA 525 (HC), at [33]-[48].  

26  Auckland Kart Club Inc v Auckland City Council CC A124/92 (PT), at page 22.  
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SPECIFIC DIFFERENCES BETWEEN CCC’S 29 JUNE VERSION 

AND CIAL’S VERSION 

Policy 6.1.1.1.5 Policy : Airport Noise 

47 Policy 6.1.1.5 is one of the most specific policies in the Replacement 

District Plan relating directly to the topic of airport noise (both 

operational and engine testing noise). 

48 There are significant differences in wording as between CIAL and the 

Council and these are commented on below. 

49 CIAL’s version of Policy 6.1.1.1.5(a) aims to balance the Strategic 

Directions objective regarding the Airport as strategic infrastructure 

with the requirements of s16 of the RMA that people are not 

exposed to “unreasonable noise”. 

50 By contrast, the Council’s version fails to recognise the airport as 

strategic infrastructure not its zoning context or other sources of 

noise and appears to strike a balance of requiring the airport to 

“minimise sleep disturbance and adverse effects”.  This is a higher 

threshold than ensuring people are not exposed to unreasonable 

noise. 

51 In the context of both strategic infrastructure, and the practical 

limitations regarding the ability to “minimise” off-airport noise and 

adverse effects, particularly regarding the operational aspects of 

aircraft landing and taking off, the Council’s wording cannot be 

supported on the totality of evidence before the Panel. 

52 It is noted that no party other than CIAL called economic evidence 

as to the costs of imposing constraints on CIAL to “minimise sleep 

disturbance and adverse effects”, nor operational evidence as to the 

practical limitations of placing those constraints on CIAL.27  On the 

evidence before the Panel there is no justification for requiring CIAL 

to take steps to “minimise” sleep disturbance and adverse effects as 

opposed to the obligation to meet the requirements of s16 of the 

RMA. 

53 Moreover, it is not clear what is meant by “other sensitive 

environments”.  By definition all residential units are noise sensitive 

regardless of their rural zoning and background levels of noise.  The 

Council’s wording appears to reflect a requirement to apply 

mitigation regardless of context. 

                                            
27 Statements of Evidence of Mike Copeland and Rhys Boswell for CIAL. See also the 
Statement of Evidence of Eric for Air New Zealand Limited.  
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Policy 6.1.1.1.5(b).  Policy : Airport Noise 

54 The Council’s version seeks to “avoid new sensitive activities within 

the 65 Ldn Engine Testing Contour”. 

55 This is inconsistent with all of the evidence given by noise experts 

that at levels of 65 dB or more noise sensitive activities ought to be 

prohibited rather than merely “avoided”.  It also creates a drafting 

inconsistency between the policy and the rules.  The rules do 

provide for prohibited activity status for dwellings within 65 Ldn Air 

Noise Boundary and 65 Ldn Engine Testing Contour. 

56 The primary complaint with Council’s drafting of Policy 6.1.1.1.5(b) 

is that it is inconsistent with Policy 6.3.5 of the Canterbury Regional 

Policy Statement and Objective 3.3.12 of the Strategic Directions 

chapter which explicitly require avoidance to occur within the 50 Ldn 

air noise contour, not the Air Noise Boundary (which is the 

composite 65 Ldn/95 SEL contour). 

57 For consistency, and clarity, the Policy should follow the wording of 

the higher order Canterbury Regional Policy statement and the 

objectives in the Strategic Directions chapter of specifically requiring 

avoidance within the 50 Ldn Air Noise Contour now proposed by the 

Council.   

58 The only possible response by way of opposition by Council to this 

suggestion could be that it is not necessary to repeat either the RPS 

or the Strategic Directions objective as adding this wording would be 

duplication.   

59 However in the context of a very specific policy in the plan entitled 

“Airport Noise” it is reasonable for readers to expect that all relevant 

policy provisions will be found in one place and under this heading.  

Other than an objection on grounds of duplication, it is difficult to 

fathom any reason for opposition to the reference to avoidance 

within the 50 Ldn contour and nor is it possible to understand why 

Ms Dixon has proposed an avoidance policy that differs from the 

explicit wording in Strategic Directions and the CRPS. 

Policy 6.1.1.1.5.  Policy : Acoustic Treatment 

60 CIAL has proffered new policy wording to require it to offer noise 

mitigation treatment to existing residential units within the 

operational noise contour once those homes become exposed to 

levels of 65 Ldn or more, and also the 65 Ldn Engine Testing 

Contour. 

61 The revised position is that CIAL agrees to provisions being inserted 

in the plan requiring it to offer “noise mitigation” (not necessarily 

limited to acoustic treatment this could for example involve the 
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installation of ventilation) to existing dwellings exposed to levels of 

65 Ldn for both operational noise and also engine testing noise. 

62 By contrast the Council’s version takes CIAL’s offer and imposes a 

further requirement on CIAL of offering acoustic treatment also to 

those dwellings that fall within the 60 Ldn engine testing contour.  

That further requirement is strongly opposed by CIAL for the 

following reasons. 

Scope 

63 CIAL has proffered the obligation of providing noise treatment to 65 

Ldn for both operational noise and engine testing noise.  The 

obligation is within the scope of a submission by Mr Lawry, who 

sought that CIAL assist to cover the expense of mitigation where 

that was required off-site within the 65.28 

64 There is no submission which would give the Panel scope to impose 

upon an unwilling submitter (CIAL) to offer something which is 

beyond what was asked for in any submission and is beyond what 

the Airport is prepared to offer.  The Panel has no scope to impose 

on CIAL the Council’s version of requiring it to offer to acoustically 

treat homes which fall within the 60 Ldn Engine Testing Contour. 

Justification 

65 Mr Days’ evidence is that he considers exposure to noise over 

65 Ldn to be unreasonable.29  Mr Boswell’s evidence was that CIAL, 

acting on Mr Day’s advice, would offer acoustic treatment to existing 

homes within the 65 Ldn contour although at that time CIAL 

opposed this being enshrined in a rule and the CIAL position did not 

relate to the 65 Ldn Engine Testing Contour.30 

66 It is submitted that CIAL’s revised position is consistent with other 

provisions in the Plan as the Plan also prohibits new dwellings within 

the 65 Ldn Air Noise Contour and the 65 Ldn Engine Testing 

Contour.31  This is a clear signal that this is not an appropriate 

location for a dwelling and creates a logical point at which existing 

dwellings, particularly those “caught” by an ever expanding 

operational contour should be subject to CIAL funded mitigation.   

67 By contrast, there is no evidence which shows that noise exposure 

of 60 Ldn for engine testing is “unreasonable” in terms of s16 and 

                                            
28  Submission David Lawry 2514.9.  

29  Transcript of Proceedings, page 502, line 22 to page 503, line 15. 

30 Transcript of Proceedings, 14 March 2016, page 360, line 14 to line 18. See also 
Statement of evidence of Rhys Boswell at [80]-[81] and Rebuttal Evidence of Rhys 
Boswell at [40] – [44]. 

31 Proposed Replacement District Plan: Policy 6.1.1.1.1 Managing noise effects, Rule 
6.1.5.1.5 Prohibited activities, and rule 6.1.5.3.2 
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the case law regarding the need to consider context set out above 

Dr Chiles used a variety of phrases such as “undesirable” himself.32  

He did not state a specific contour or level of noise at which noise 

exposure was “unreasonable” (as that term is understood in the 

context of s16 of the RMA) and at which insulation funded by the 

Airport should be required.33   

68 Most importantly however, the Plan also allows new dwellings to 

locate within the 60 Ldn Air Noise Contour and the 60 Ldn Engine 

Testing Contour subject to meeting the requirements as to density.  

If the Panel adopts the Council’s view that 60 Ldn is a level of 

unreasonable noise, the flip side is that reverse sensitivity 

considerations would suggest the Panel should not allow Council’s 

relief in the final Chapter of allowing new residences to establish in 

areas exposed to that level of engine testing noise. 

69 The Panel has absolutely no evidence before it adduced by the 

Council of the costs associated with its proposal that acoustic 

treatment be extended out to the 60 Ldn Engine Testing Contour.  

The Panel has no information before it that of the number of houses 

that would be exposed and whether those houses would require 

attenuation or not and what the costs of an individual treatment 

would be nor the effectiveness of the mitigation.  It is noted that in 

CIAL’s version of the provisions it proposes an individual cap of 

$30,000 for noise mitigation per dwelling.  CCC’s version omits any 

reference to a cap on costs for an individual dwelling. 

70 In summary, the Panel’s decision on whether CIAL can be required 

to offer mitigation to those living in the 60 Ldn Engine Testing 

Contour rests on a judgement formed taking into account all 

relevant witnesses, and not just noise experts.  The Council has 

omitted to produce any evidence on the costs side of the equation 

and without that evidential foundation the decision sought by the 

Council to require CIAL to offer mitigation to dwellings within the 

60 Ldn Engine Testing Contour is not available to the Panel. 

71 Curiously, whilst the Council proposal requires mitigation to 65 Ldn 

for both operational noise and engine testing noise it only requires 

insulation to 60 Ldn for engine testing noise, omitting from the 

insulation requirements those people exposed to 60 Ldn from 

operational noise.  It is difficult to see how this difference in 

approach between operational noise and engine testing noise can be 

justified.  There is no evidence from the noise experts that would 

suggest that exposure to 60 Ldn engine testing noise is 

unacceptable requiring the Airport to take steps to offer acoustic 

                                            
32 Transcript of Proceedings, page 177, line 19 to page 183, line 42 

33 Transcript of Proceedings, (hot-tubbing) from page 1470 
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treatment but that the same should not apply to people exposed to 

the same level of operational noise.   

No Evidential Foundation 

72 The evidence on the issue of insulation has been spread across the 

various days of hearings and has evolved.   

73 However as a reminder to the Panel the Council’s evidence from 

Ms Dixon was that no acoustic treatment was required.34 

The airport ownership and rural use of the remaining land within the 
65 dB contour differentiate it from situations like Wellington Airport 
or Lyttelton Port where there are a considerable number of houses 
within that Ldn contour. In the years I have been working on airport 
issues, I cannot remember this issue having been raised before. I do 

not think there is justification for a rule which would require noise 
insulation to be paid for by the Airport, around Christchurch 
International Airport, even if such a requirement was lawful. Nearly 
all of the rural lots already have houses on them in any case, with 
the newer ones already likely to incorporate noise insulation as a 
result of operative Plan rules, and so the potential for redevelopment 
or new development is limited. 

74 Similarly, until the hot-tubbing session, nowhere in Dr Chiles’ 

evidence is there any reference to Airport funded insulation.   

75 Moreover, in the hot-tubbing session, where Dr Chiles proposed a 

new rules package and stated that insulation of rural dwellings 

would be required, there is no specific mention of this extending to 

the 60 Ldn Engine Testing Contour, nor explanation as to why he 

does not require CIAL to mitigate the effects of operational noise 

within the 60 Ldn Engine Testing Contour.35 

76 Dr Chiles has also been unable to explain why the requirement to 

mitigate to a 60 Ldn contour has not also been applied in the 

context of other types of strategic infrastructure including existing 

state highways.36  

77 In the only other situation that might be considered some sort of 

practical precedent in the context of the Replacement District Plan is 

that the provisions applying to Lyttelton Port Company do not 

require it to meet the cost of acoustic treatment beyond the 65 Ldn 

contour relating to noise from port operations.   

78 In summary from the totality of the evidence, on topics of 

economics, operations, noise and planning there is no evidential 

foundation which will enable the Panel to impose on an unwilling 

                                            
34  Evidence in Chief Glenda Dixon, 4 February 2016, at 5.40.  

35 Transcript of Proceedings, (hot-tubbing) from page 1470 

36 Transcript of Proceedings, page 175 line 34 to page 180, line 12  



  18 

 

 

100150346/2584535.2 

CIAL a requirement to offer acoustic treatment to existing homes to 

the 60 Ldn Engine Testing Contour. 

79 By way of an aside, it is noted that the homes of submitters who 

gave evidence before the Panel are not actually located in the 

60 Ldn Engine Testing Contour, and whilst it is accepted that the 

Panel must consider effects which are broader than effects only on 

the parties who appear before it, the submitters need to understand 

that none of them would directly benefit from the Council’s version 

of the chapter 6 provisions in respect of acoustic treatment.37 

Rule 6.1.4.2.6(b) 

80 CIAL’s version seeks exceedance by up to 2dB of the aircraft noise 

compliance contour due to matters such as atypical weather.  CCC’s 

version allows exceedance of 1dB. 

81 There is no noise evidence which would indicate atypical exceedance 

of 2dB would result in adverse effects and the figure would be within 

a margin of error.38 

82 Moreover CIAL has, based on its own knowledge of Airport 

operations, which Council witnesses are not experts in, specified the 

type of events which might trigger the need for exceedance 

allowances.39 

83 CIAL’s version also includes in rule 6.1.4.2.6 a technical correction 

to the compliance and monitoring rule to record that the operational 

contours (set out in the Expert Panel report) exclude Antarctic, 

New Zealand Defence Force and helicopter operations. 

Rule 6.1.4.2.7(a) 

84 Council’s version proposes eight compliance monitoring points 

whereas CIAL’s version proposes no less than five.  It is submitted 

that Panel should defer to expertise of Marshall Day who have 

already been monitoring airport noise, and specifically Christchurch 

Airport noise, for some years. 

Rule 6.1.4.2.7(b) 

85 There is a difference between Council and CIAL as to the number of 

unplanned high power test events to be allowed within any three 

month period.  Again, the Panel is asked to defer to the operational 

needs of airline operators in respect of which Council’s witnesses 

have no expertise.  

                                            
37 Transcript of Proceedings page 575, line 30 to page 576 line 45, and page 245, line 
42 to page 247, line 14 

38 Statement of Evidence of Chris Day at [185]. Also see Transcript of Proceedings 
page 516, line 24 to line 39 

39 Transcript of Proceedings page 399, line 8 to line 46 



  19 

 

 

100150346/2584535.2 

Rule 6.1.4.2.7(a) 

86 The compliance rules have been redrafted by Mr Day to align with 

how compliance and monitoring by Marshall Day would occur in 

practice, and based on that firm’s existing experience at 

Christchurch and Auckland Airports. 

Appendix 6.11.15 

87 Appendix 6.11.15 sets out CIAL’s version of the Noise Mitigation 

Treatment Programme provisions. 

88 The Panel should note that it is a simplified version of the 

programme which requires Lyttelton Port Company (LPC) to provide 

noise mitigation to homes within the 65 Ldn contour. 

89 The requirement to enter a no complaints covenant is “borrowed” 

from the LPC situation and is also included in other district plans 

around the country.  The setting of a cap on costs for an individual 

dwelling is also included in the Lyttelton Port provisions in the 

Replacement District Plan.  The Council version removing a cap is 

not offered by CIAL. 

90 It is submitted that CIAL’s version is simpler and clearer than 

Council’s version and provides certainty for readers as to the terms 

on which an owner of an existing dwelling will receive an offer to 

fund noise mitigation. 

BIRD STRIKE 

91 During the Chapter 6 General Rules and Procedures hearing the 

Panel and other submitters expressed concerns in relation to the 

lack of local, Christchurch-specific birdstrike evidence.   

92 There is no complete, comprehensive, site-specific analysis of 

Christchurch’s bird populations.  However, in the absence of such 

information (which it will not be possible to collect and analyse in 

any timeframe which will make it useful in informing provisions for 

this proposed Plan) CIAL submits that it is appropriate to establish 

rules which minimise bird strike risk based on more general 

international best practice guidelines in conjunction with the 

available information and data on the Christchurch context which 

has been presented to the Panel at this hearing.  

93 CIAL has produced substantial international birdstrike and aviation 

safety evidence, as well as evidence about the nature and behaviour 

of bird populations in Christchurch and risk levels in Christchurch.40 

In particular, CIAL has called evidence from Mr Phillip Shaw, who 

                                            
40  Statements of evidence of Phillip Shaw, Katherine McKenzie, Ken McAnergney 

(residential stage 1 hearing) and Peter Harper (residential stage 1 hearing).  
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has specialist skills and extensive experience in the field of 

aircraft/wildlife collision risk mitigation.41  CIAL notes that no other 

party has provided an expert with similar credentials in this very 

specialised area.  

94 Mr Shaw has commented that based on his experience, CIAL has 

one of the longest running bird monitoring programmes in the 

world, and has comparatively very good data on bird strike and bird 

populations around the Airport.42  Mr Shaw and Ms McKenzie’s 

evidence contains analysis of this data, with Mr Shaw’s evidence 

attaching the recent “Christchurch International Airport Off-airport 

Bird Hazard Management Plan”43 prepared for the Airport.  That Plan 

contains analysis of important bird species and risk levels at 

Christchurch International Airport.  

95 No entirely comprehensive Christchurch-specific bird population data 

analysis and birdstrike risk assessment is able to be collected or 

prepared for the purposes of establishing rules for this District Plan 

Review.44  CIAL’s position in light of this situation is that 

international guidance and best practice should be followed and 

implemented in Christchurch, adapted to the Christchurch context 

where possible using the information which is available, as outlined 

in Mr Bonis and Mr Shaw’s evidence.  

96 Dr McClellan uses the lack of a fully comprehensive survey of 

Christchurch bird populations to justify her view that the Panel 

should not impose rules to minimise bird strike risk which accord 

with international best practice.  However, Dr McClellan cannot point 

to any evidence that New Zealand or indeed Christchurch bird 

populations pose any less of a risk than bird populations in the 

United States or the United Kingdom, jurisdictions where the 

international best practice guidelines have been developed and 

implemented.45   

97 Bird populations can fluctuate over the 10 year life of a plan.46  

Therefore, even with perfect and complete information about 

current bird populations in Christchurch, a planning document must 

take into account the possibility that bird populations may change in 

                                            
41 Statement of Evidence of Philip Shaw, at [2] – [9] 

42  Rebuttal Evidence of Philip Shaw, 25 February, at [12]-[18].  

43 Statement of Evidence of Phillip Shaw, attachment A 
(http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/07/2348-CIAL-
Evidence-of-Phil-Shaw-17-2-2016.pdf) 

44  Evidence of Rachel McClellan, 4 February 2016, at [11.3]; Rebuttal Evidence of 
Philip Shaw, 25 February, at [15]-[17].  

45  Transcript of proceedings, 16 April 2016, page 680.  

46  Rebuttal evidence of Phillip Shaw, 25 February 2016, at [18]; Evidence of John 
Dowding, 17 February 2016, at [16.4].  
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their composition, size and patterns over time. Dr McClellan uses 

her Canada Goose population as an example of a bird population 

which has declined in recent years.  However, she notes that it is 

very difficult to predict what will happen to that population in the 

future.47 

98 Mr Shaw gave evidence that in his view a precautionary approach 

should be taken with respect to the imposition of rules controlling 

bird strike risk activities within certain distances from the runways 

at Christchurch International Airport.  Mr Shaw’s view is that, where 

there is no good evidence to support a relaxing of international best 

practice standards for Christchurch International Airport, caution 

should be exercised, and the international best practice approach to 

minimising the risk of bird strike should be adopted in 

Christchurch.48   

99 CIAL notes that Mr Shaw is a risk management specialist, but is 

based in Australia and is therefore unfamiliar with the way in which 

concepts such as the precautionary approach are implemented in 

the RMA legal context.  However, CIAL considers that the basic 

principle for which Mr Shaw advocates is simply implicit in the RMA 

and is of relevance to the Panel’s decision about the implementation 

of rules relating to bird strike risk minimisation in the proposed Plan.  

100 We provide below a precis of the law on the implementation of the 

precautionary approach in the RMA context and the way that the 

Courts have dealt with uncertainty, to assist the Panel.  

Uncertainty and the Precautionary Principle in the RMA 

context 

101 In an international context, the precautionary principle is enunciated 

as follows:49  

Where there are threats of serious or irreversible damage, lack of full 

scientific certainty shall not be used as a reason for postponing cost-

effective measures to prevent environmental degradation. 

102 The adoption of the precautionary principle within the RMA is not 

explicit.  However, it can be seen to be implicitly included in the 

definition of ‘effect’, through the need to have regard to potential 

effects on the environment, and in section 32 which instructs 

decision-makers to have regard to the risk of acting or not acting if 

there is uncertainty or insufficient information about the subject 

matter of a proposed provisions.  

                                            
47  Transcript of proceedings, 16 April 2016, page 686.  

48  Evidence of Phillip Shaw, 17 February 2016, at [16], [21], [54]-[55] and [71].  

49  Rio Declaration on Environment and Development, June 1992, Principle 15.  
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103 In section 3(f) RMA, ‘effect’ is held to mean ‘any potential effect of 

low probability which has a high potential impact’. Also relevant to 

this process is section 32(2)(c) of the RMA, which provides that an 

assessment of the efficiency and effectiveness of proposed 

provisions in achieving the objectives of a plan must assess the risk 

of acting or not acting if there is uncertain or insufficient information 

about the subject matter of the provision. 50  There is almost always 

some uncertainty about future environments and the decision maker 

has to make “probabilistic assessments” of the risk.51 

104 In addition, the functions of territorial authorities include the control 

of any actual or potential effects of the use, development, or 

protection of land, and the control of any actual or potential effects 

of activities in relation to the surface of water in rivers and lakes.52 

In deciding whether or not to grant resource consents, s 104(1)(a) 

RMA requires consent authorities, and the Environment Court on 

appeal, to have regard to "any actual and potential effects on the 

environment of allowing the activity".  

105 A bird strike at Christchurch Airport is a potential effect on the 

environment which has a low probability and high potential impact.  

The Panel must assess the risk of acting or not acting in establishing 

rules for the management of birdstrike risk given there is still 

uncertain or insufficient information about bird populations and 

movements in Christchurch and the risk to aircraft further than 3km 

away from the runway.  

106 The Environment Court has stated that “risk is the product of the 

probability of an effect and costs of its consequences”.53  

106.1 In this case, the evidence of Ms McKenzie and Mr Shaw 

discusses the probability of a strike occurring, and shows that 

there are several instances of strike or near miss per month, 

with varying degrees of severity.54  

106.2 The cost of the consequences of a birdstrike is at worst loss of 

life or injury to persons and otherwise involves financial or 

economic costs to airline companies who own aircraft that are 

                                            
50  D Nolan Environment and Resource Management Law Online (online ed, 

LexisNexis), at [19.34] to [19.39]; Shirley Primary School v Telecom Mobile 
Communications Ltd [1999] NZRMA 66(EnvC), at 134-135.  

51  Colonial Vineyard Ltd v Marlborough District Council [2014] NZEnvC 55, at [68].  

52  RMA section 31(b) and (d).  

53  Johns Road Horticulture Ltd v Christchurch City Council [2011] NZEnvC 185, at 
60. 

54  Evidence of Katherine McKenzie, 17 February 2016, at [46]; Evidence of Phillip 
Shaw, 17 February 2016, at [33] and [34].  
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affected by a bird strike and to CIAL as the operator of the 

Airport.  

107 The risks of imposing the land use controls recommended by Mr 

Shaw and Mr Bonis are purely economic – that is they may impose 

an additional regulatory requirement to obtain resource consent for 

some proposed activities, and correspondingly may impose costs 

associated with processing that consent on the Council (although 

CIAL notes that Mr Bonis has worked hard to ensure that in the 

proposed suite of rules this burden is minimised where possible).55  

However, the risks of ‘not acting’ (i.e. imposing lesser controls than 

those sought) involve risks to human life.  

108 CIAL submits that the potential financial risk of acting is outweighed 

by the risk to life and limb in not acting, and allowing a regime 

which permits future increases in activities which may increase the 

risk of bird strike. 

OUTSTANDING MATTERS WITH RESPECT TO THE RELIEF 

SOUGHT BY OTHER PARTIES 

University of Canterbury 

109 CIAL, the Council and the University of Canterbury filed 

supplementary legal submissions dated 8 April 2016 on matters 

relating to noise sensitive activities within the Specific Purposes 

(Tertiary Education) Zone where that zone falls within the 50 Ldn Air 

Noise Contour.56    

110 CIAL’s position remains as set out in those supplementary legal 

submissions which are relied on in full as if they are part of this 

closing: 

110.1 CIAL’s position with regards to new development at the 

University campus is that CIAL accepts and acknowledges 

that the University is strategic, important infrastructure and is 

vital for the recovery of the city and region at a practical 

level. CIAL seeks to facilitate proposals for development at 

the University, and will not stand in the way of such 

development. CIAL also acknowledges that the University is a 

unique infrastructure, and its location is fixed in a similar way 

to that of the Airport; 

110.2 CIAL’s core and only concern is not with the merits of the 

University’s development proposals but with the specific 

                                            
55 Statement of evidence of Matthew William Bonis, 17 February 2016, at [139] to 
[143] 

56  These matters have been reserved for consideration at the Chapter 6 hearing 
through the Panel’s Schedule 1 to the Pre-hearing Report and Directions.  
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provisions the University seeks to be added to the Plan to 

facilitate the development.  In particular, CIAL’s concern in 

ensuring that a proper interpretation is applied to Policy 

6.3.5(4) of the CRPS as it is the key provision which protects 

the Airport from reverse sensitivity effects;   

110.3 In CIAL’s view, amendment of the Strategic Direction 3.3.12, 

to add a new exception would not be consistent with Policy 

6.3.5(4) and in particular the inclusion of the words ‘, 

including’ by avoiding noise sensitive activities; 

110.4 However, a bespoke suite of rules which provide for a 

mechanism by which the CIAL can be consulted and provide a 

written approval to developments at the University which 

would render a building or buildings which are caught by the 

noise sensitive activity definition an easy and quick 

consenting path is acceptable; 

110.5 CIAL has not yet seen any details of the University’s plans, 

nor the scale or extent of noise sensitive activities it 

proposes. 

Isaac Conservation and Wildlife Trust 

Engine Testing Noise 

111 CIAL and the Isaac Conservation and Wildlife Trust (ICWT) have not 

reached agreement as to appropriate provision for engine testing 

noise in order to avoid any effects on the breeding programme at 

the ICWT site or the provisions relating to water bodies at Peacock 

Springs.  

112 CIAL does not support the changes proposed by ICWT to insert an 

80dB Lmax limit with two additional engine testing compliance 

monitoring positions near Peacock Springs to mitigate the effects of 

engine testing noise on birds.  

113 The evidence on this topic from Dr Dowding, ornithologist, failed to 

establish any link at all between historic engine testing noise and 

adverse effects on birds.  Moreover, the future engine testing 

contours now proposed are more restricted than historical levels of 

noise.  The following occurred in cross-examination:57 

Ms Appleyard: But you cannot correlate anything that you are 

describing with any historic or current levels of noise from engine 
testing at CIAL, is that the summary of what you are saying? 

Dr Dowding: Yes, it is.  

                                            
57  Transcript of proceedings, page 784 line 34-39.  
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114 It is submitted that, unlike studies which link effects of specific noise 

levels to adverse effects on humans, e.g. sleep disturbance, there is 

no evidential basis to link a specific noise level from engine testing 

with adverse effects on birds at Peacock Springs. 

115 Moreover, Dr Trevathan’s evidence was linked to the pre-expert 

conferencing version of the provisions which provided only for Ldn 7 

day but no Lmax.58  Both the Council and CIAL’s version now 

propose an Lmax which although not specifically linked to, or 

monitored at, Peacock Springs (nor on other individual submitters’ 

property) does control the issue of concern to Dr Trevathan.  

116 As stated in the 22 June 2016 mediation report, CIAL would support 

reaching an agreement with ICWT outside of this District Plan 

process which can cover a number of matters as between ICWT and 

CIAL.  This has been discussed between the parties but no 

resolution reached. 

Bird Strike 

117 ICWT has sought a specific regime for water bodies within Peacock 

Springs, including controlled activity status for new water bodies 

beyond a cumulative threshold of 1000m2.  It also seeks exclusion 

of water bodies covered by aviaries from the surface area 

calculations.59 

118 CIAL supports an exemption for water bodies fully enclosed by 

aviaries.  However, it does not otherwise support separate rules for 

water bodies on Peacock Springs.  The Peacock Springs site is very 

close to the Airport, and its sole purpose is to provide a sanctuary 

and attractive environment for birds. CIAL does not accept that this 

presents a ‘low risk’ of bird strike. It is important that the Council 

retain the ability to decline the creation of new water bodies over 

1000m2 in area, particularly on land in such close proximity to the 

Airport.  

119 CIAL understands that from time to time ICWT may wish to realign 

or re-landscape some areas of Peacock Springs and that those 

activities involving realignment of the water bodies may not also 

involve the overall increase in area of water on the Peacock Springs 

site or if it does, the increase will be de minimis.60  CIAL submits 

these are matters that would be taken into account by it as a party 

from whom ICWT would seek written approval, and Council when 

the Council considered any resource consent request made by ICWT 

                                            
58 Statement of evidence of Jeremy William Trevathan on behalf of the Isaac 
Conservation and Wildlife Trust, 17 February 2016, at [13] to [14] 

59  Opening legal submissions for Isaac Conservation and Wildlife Trust, 10 March 
2016, at [29].   

60 Transcript of proceedings, page 809, line 40 to 45 and page 810, line 30 to 40 
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for such a realignment (which may in any case involve resource 

consent requirements relating to, for example, earthworks) but are 

not matters that justify the creation of a new controlled activity 

status for such work.  

120 Mr Shaw’s view is that there is a significant amount of attraction at 

Peacock Springs for bird strike risk species.61  Mr Shaw does not 

consider that with appropriate conditions, the addition of a 1000m2 

water body is unlikely to increase the risk of bird strike.62 

121 CIAL notes that the Council is also not supportive of ICWT’s relief.  

Transpower 

122 CIAL filed a memorandum of counsel dated 20 April 2016 which set 

out CIAL’s position with regards to the most appropriate rules for 

the upgrade, replacement or relocation of National Grid structures 

where those structures penetrate the airport protection surfaces.  

That memorandum is relied on as if it is included in these 

submissions in full.  The Panel will be required to determine the 

legal issues raised.  

123 CIAL has been unable to reach agreement with Transpower and the 

Council on this matter. CIAL’s position remains that the appropriate 

activity status for the alteration, relocation or replacement of 

National Grid transmission lines and structures existing on 14 

January 2010 which penetrate the airport protection surfaces is non-

complying activity status.  

124 CIAL does not consider that it is appropriate as a matter of airport 

safety to allow any existing utilities that penetrate airport protection 

surfaces to increase in either height or external envelope, regardless 

of whether or not those utility structures are part of the National 

Grid.  

CONCLUSION 

125 CIAL seeks that the Panel grant its relief as sought in submissions 

and amended through evidence.  

                                            
61  Transcript of Proceedings, page 436, line 15 to 45.   

62  Transcript of Proceedings, page 437, line 20 to 40.  
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