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1. INTRODUCTION  

1.1 At the commencement of the hearing, there were four remaining points of 

difference between the Council and the Crown as identified in Appendix 4 

of the Crown's opening submissions.  Two of those points of difference 

were resolved at the hearing. 

1.2 These submissions: 

(a) outline the agreed changes resolving two of the four points of 

difference; 

(b) comment on the two remaining points of difference, being: 

(i) the wording of Objective 9.4.1.2; and 

(ii) the need for policy recognition of the arbitrary nature of the 

delineation of the coastal environment. 

2. AGREED CHANGES 

2.1 During the hearing, the Council's planner Ms Shirley Ferguson confirmed 

that she agreed with the Crown's proposed wording for Objectives 9.4.1.1 

and Policy 9.4.2.1 as set out in Exhibit 1.1  For ease of reference, the 

agreed wording is set out below, with agreed alterations marked using 

tracked changes (black changes are those agreed prior to the hearing, with 

red agreed during cross-examination): 

Objective 9.4.1.1 The Coastal Environment 

To enable people and communities to provide for their social, economic and 
cultural wellbeing and their health and safety while maintaining and 
protecting the values of the coastal environment, including:  

i. Indigenous biodiversity and the maintenance of the ecological function 
and habitats;  

ii. Natural features and landscapes;  

iii. Natural character;  

iv. Historic Heritage;  

v. Ngai Tahu cultural values; and  

vi. Public access Visual quality and amenity; and  

vii. Recreation values.  
 
  

                                                
1
 Transcript page 27 lines 25-36. 
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Policy 9.4.2.1 Activities in the Coastal Environment 

a. Ensure that subdivision, use and development within the coastal 
environment is of a scale and is located to maintain and protect the values of 
the coastal environment, including:  

i. Indigenous biodiversity and the dynamic, complex and interdependent 
processes of coastal ecosystems;  

ii. Natural features and landscapes;  

iii.ii. Natural character, and natural features and landscapes including the 
natural integrity and functioning of contributing and associated coastal 
processes;  

iv.iii. Historic Heritage, recognising that historic heritage may span the 
line of mean high water springs;  

v.iv. Ngai Tahu cultural values; and  

vi.v. Public access and recreation; and  

vi. Visual quality and amenity values.  

b. Recognise and provide for the operation, maintenance, upgrade and 
development of strategic infrastructure and utilities that have a technical, 
locational or functional need to be located in the coastal environment.  

c. Maintain and enhance where degraded, water quality in the coastal 
environment, including in coastal margins, estuaries, lagoons and lakes.  

 

2.2 The Crown is satisfied that both Objective 9.4.1.1 and Policy 9.4.2.1 as 

amended above will better promote the higher order documents, the 

Statement of Expectations and the RMA, including through: 

(a) minimising duplication and potential conflict regarding the objective 

for public access (which is separately covered by Objective 9.4.1.2); 

(b) better recognition and clearer articulation of the values of the coastal 

environment. 

3. WORDING OF OBJECTIVE 9.4.1.2 

3.1 The Crown supported Mr Ensor's proposed amendments to Objective 

9.4.1.2 as contained in Exhibit 1, to state: 

9.4.1.2 Access to and along the Coast  

Public access to and along the coastal marine area is maintained or 
enhanced by provideding access in places and in forms which are 
compatible with public health and safety and the sensitivity of the receiving 
environment. 

 
3.2 At the hearing, Ms Ferguson accepted Mr Ensor's proposed wording of 

Objective 9.4.1.2 on the merits, but subject to the proviso that there were 

some further improvements that could be made in terms of recognising 
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coastal values.2  Although Mr Ensor has discussed Objective 9.4.1.2 with 

Ms Ferguson, the Crown understands that Ms Ferguson wishes to retain 

the wording in the Council's Revised Proposal (as appended to her rebuttal 

evidence) on the basis that she had agreed to that wording at mediation. 

3.3 To the extent that Ms Ferguson's position is based on a desire to continue 

supporting an apparent mediated outcome, the Crown responds as follows: 

(a) While the Crown agreed to the concept of a standalone access 

objective at mediation, the Crown did not agree to any specific 

wording.3 

(b) The Hearings Panel is not bound to accept the wording that the 

Council considered was "agreed" at mediation, but is entitled to 

formulate its own view, having due regard to the higher order 

documents and the evidence. 

3.4 The Crown submits that the amendments proposed by Mr Ensor will better 

implement the higher order documents, including [our underlining for 

emphasis]: 

(a) NZCPS Objective 4, second bullet point which refers to "maintaining 

and enhancing public walking access to and along the coastal marine 

area…" 

(b) NZCPS Policy 18(c) which refers to: 

"maintaining and enhancing walking access linkages between public 
open space areas in the coastal environment" 

(c) NZCPS Policy 19(2) which states: 

"Maintain and enhance public walking access to, along and adjacent 
to the coastal marine area" 

(d) NZCPS Policy 19(3)(e) which refers to imposing restrictions on public 

walking access where it is necessary "to protect public health or 

safety". 

(e) RPS Objective 8.2.5 which provides for "[m]aintenance and 

enhancement of appropriate public and Ngāi Tahu access to and 

along the coastal marine area to enhance recreational opportunities 

                                                
2
 Transcript page 22 lines 10-16. 

3
 Transcript page 44 lines 22-26. 
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and to enhance the ability of Ngāi Tahu as tāngata whenua to access 

kaimoana and exercise tikanga Māori". 

(f) RPS Policy 8.3.5 which requires the maintenance and enhancement 

of public and Ngāi Tahu access to and along the coastal marine area 

subject to (amongst other things) "protecting public health and 

safety". 

4. DELINEATION OF THE COASTAL ENVIRONMENT 

4.1 It remains the Crown's position that there is a need to recognise the 

arbitrary nature of the delineation of the coastal environment in the policies 

for the coastal environment.  The Crown refers to, and continues to rely on, 

the reasons set out at 4.1 to 4.7 of its opening submissions.  However, 

there are additional points that the Crown wishes to make in support of its 

position. 

4.2 Clause (a) of the Statement of Expectations expresses an expectation that 

the Replacement Plan "clearly articulates how decisions about resource 

use and values will be made".  At present, and as accepted by Ms 

Ferguson,4 the Council's Revised Proposal assumes that: 

(a) the "coastal environment" is only that which is delineated; and 

(b) only those activities which lie within that delineation will be assessed 

against the coastal environment objectives and policies. 

4.3 For example, the Introduction contains the following statements [our 

underlining for emphasis]: 

"The coastal environment is a continuous, uninterrupted area that 
adjoins the coastal marine area boundary and covers urban and natural 
environments.  The landward extent of the coastal environment along 
the district's coastline is identified on the planning maps". 

"Activities located within the coastal environment and requiring 
resource consent approval…will be assessed against the coastal 
environment objectives and policies". 

4.4 The Crown submits that it would be misleading if plan users were left with 

the impression that the coastal environment, and the Replacement Plan 

objectives and policies concerning the coastal environment, will only ever 

be relevant to decision making on proposals located within the delineated 

                                                
4
 Transcript page 15 lines 20-24. 
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line.  This would constitute a failure to clearly articulate how decisions will 

be made in relation to the uses and values of the coastal environment. 

4.5 To promote clause (a) of the Statement of Expectations, plan users need to 

be made aware that the delineation of the coastal environment has been 

somewhat arbitrary, and that decision-makers considering resource 

consent applications may, as a consequence, determine that activities 

proposed outside of the line may nonetheless: 

(a) be found to have impacts within the coastal environment as 

delineated (see paragraphs 4.11 to 4.14 below); and/or 

(b) be found, as a matter of fact, to themselves be located within the 

actual coastal environment and have impacts on that actual coastal 

environment, even if the proposed activities are located outside the 

delineated area (see paragraphs 4.15 to 4.23 below). 

4.6 With reference to case law and the evidence before the Hearings Panel, 

this section of the Crown's submissions will discuss the following: 

(a) the arbitrary nature of the coastal environment delineation; 

(b) how activities outside the delineated coastal environment can have 

effects within that environment; 

(c) how activities outside the delineated coastal environment can 

nonetheless be found to be located within the actual coastal 

environment as a matter of fact; and 

(d) the Crown's proposed policy changes to clearly articulate to plan 

users that decisions about resource use and values relating to the 

coastal environment may take into account matters (a) to (c) above. 

Arbitrary nature of the coastal environment delineation 

4.7 As mentioned in the Crown's opening submissions, the Environment Court 

has observed that in defining the coastal environment there will frequently 

be grey areas and blurred edges.5  That observation is supported by the 

evidence in this case. 

                                                
5
 Crown's opening submissions, paragraph 4.3.  See Kaupokonui Beach Society Inc v South Taranaki District 

Council EnvC Wellington, W030/08, 19 May 2008 at [46]. 
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4.8 Mr Rough explains how the delineation of the coastal environment has 

been somewhat arbitrary,6 noting that the inland extent of the actual coastal 

environment can go beyond what has been delineated.7  He considers that 

there is a need for the policy framework to have some discretion or 

flexibility to enable a consideration of coastal environment values on either 

side of the delineated inland boundary.8 

4.9 The arbitrary nature of the delineation has been accepted by Ms Ferguson.  

Amongst other things, she accepts that: 

(a) Mr Rough's opinion on the arbitrary nature of the coastal environment 

line is uncontested.9 

(b) The extent of the coastal environment is difficult to pinpoint through 

lines on a map,10 and unlikely to provide a definitive line showing the 

extent of the coastal environment in all circumstances.11 

(c) The coastal environment delineation was largely a desktop mapping 

exercise done at a district wide scale.12  

(d) Considerable lengths of the line have not been ground-truthed.13 

(e) If ground-truthing occurred, more or less land could be incorporated 

within the coastal environment delineation,14 and that indeed the 

coastal environment may extend further inland.15 

4.10 The arbitrary nature of the delineation is also recognised in the NZCPS 

Guidance Note (Exhibit 2).16  While the Crown accepts that the Guidance 

Note does not have express statutory recognition in the RMA, and that it 

does not have any binding effect, it is submitted that its content addresses 

issues that are relevant and consistent with the evidence and case law 

discussed above. 

                                                
6
 Rough evidence in chief, paragraph 5.12. 

7
 Rough evidence in chief, paragraph 5.13. 

8
 Rough evidence in chief, paragraph 5.14. 

9
 Transcript page 14 lines 23-27. 

10
 Transcript page 18 lines 33-38. 

11
 Transcript page 18 lines 40-46. 

12
 Transcript page 16 lines 21-33. 

13
 Transcript page 16 line 44 to page 17 line 1. 

14
 Transcript page 17 lines 10-14. 

15
 Transcript page 17 lines 10-14; page 20 lines 1 to 5. 

16
 See for example page 11. 
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Activities outside the delineated coastal environment can have effects on 

the coastal environment 

4.11 As mentioned in the Crown's opening submissions, the Environment Court 

has found that a proposed activity may not necessarily fall within the 

theoretical extent of the coastal environment, but nonetheless ought to be 

assessed in terms of its effects on the coastal environment.17  Reference 

was made to Meridian Energy Ltd v Wellington City Council,18 where the 

Court recognised that the scale and prominence of proposed wind turbines 

were such that they would be seen as being part of the coastal environment 

even if not physically located within it, particularly where the ridge that a 

turbine stands on is hidden from view, but the turbine appears to be placed 

on the escarpment. 

4.12 The Court's finding in Meridian Energy is also supported by the evidence.  

During questioning by the Hearings Panel, Mr Rough explained that even if 

the coastal environment had been through a very detailed and ground-

truthed assessment, there would still be a need for flexibility in the policy.19  

He noted that:20 

"…there could be situations where an activity beyond the line would have 

effects on the coastal environment and therefore it needs some flexibility 

to allow the effects to be considered in terms of the coastal environment 

rather than saying just because they are not in the coastal environment 

the effects will not apply."   

4.13 As an example, Mr Rough referred to the Meridian Energy case which he 

was involved with, noting that it was agreed that there were wind turbines 

that were beyond what was considered to be the inland extent of the 

coastal environment, but which would have an adverse effect on that 

environment.21  A further example is noted in the quotation at paragraph 

4.20 below. 

4.14 During cross-examination, Ms Ferguson also accepted that effects of 

activities can extend either side of the coastal environment line.22 

                                                
17

 Crown's opening submissions, paragraph 4.3. 
18

 Meridian Energy Ltd v Wellington City Council [2011] NZEnvC 232. 
19

 Transcript page 37 lines 35-45. 
20

 Transcript page 40 lines 15-20. 
21

 Transcript page 40 lines 22-40. 
22

 Transcript page 14 lines 35-44. 
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Activities outside the delineated coastal environment can be found to be 

located within the actual coastal environment 

4.15 There is both High Court and Environment Court authority confirming that 

district plan delineations of special environments (such as coastal 

environments and outstanding landscapes) will not prevent future decision 

makers, when considering a resource consent application, from making a 

factual finding that a proposal which falls outside a delineated special 

environment is nonetheless located within that special environment. 

4.16 In Kaikaiawaro Fishing Co Limited v Marlborough District Council,23 the 

Environment Court was considering a resource consent application to 

establish marine farms at Kaitangata Bay.  One of the issues was whether 

Kaitangata Bay could be considered an outstanding landscape even though 

it was not included within the outstanding landscape delineation in the 

proposed plan.  The Court found that: 

"… there may be deficiencies in the plan provisions which do not 

adequately reflect Part II issues and which allow findings of fact to be 

made. As an example part of the Kaitangata Bay site is not covered by the 

outstanding landscape provisions in the proposed plan.  This is an 

unfortunate omission and one which also occurred in the Chance Bay 

case (supra). We understand there have been other omissions which 

appear to occur because of the difficulty in drawing lines on maps. 

Nevertheless, Kaitangata Bay is clearly part of an outstanding landscape 

and we so find as a fact." 

4.17 In Unison Networks Limited v Hastings District Council,24 the High Court 

considered an appeal against an Environment Court decision which 

overturned the Council's decision to grant resource consents for a 

windfarm.  The appellant submitted that the Environment Court erred in law 

in finding that the relevant area was an outstanding natural landscape, in 

circumstances where it was not mapped as an outstanding natural 

landscape and feature under the operative district plan.25  The appellant 

argued that the Environment Court had "side-stepped" or "by-passed" the 

operative plan and effectively substituted its own standard for outstanding 

natural landscapes.26  By contrast, Tangata Whenua argued that the 

Environment Court was entitled to make a finding that the relevant 

landscape is outstanding, noting that decision makers are required to have 

                                                
23

 Kaikaiawaro Fishing Co Limited v Marlborough District Council (1999) 5 ELRNZ 417. 
24

 Unison Networks Limited v Hastings District Council HC Wellington CIV 2007-485-896, 11 December 2007. 
25

 Ibid, at paragraph [3]. 
26

 Ibid, at paragraph [62]. 
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regard to the consideration of section 104 of the RMA subject to the 

matters set out in Part 227 (which includes references to outstanding natural 

features and landscapes in section 6(b)28). 

4.18 The High Court considered that the Tangata Whenua submission had 

merit, and rejected the appellant's argument that the Environment Court 

had "side-stepped" or "by-passed" the operative plan.29  The High Court 

concluded that the Environment Court did not err in law in making a finding 

of fact that the relevant area is an outstanding natural landscape.30  The 

High Court observed that:31 

"There is no dispute that the Court was required to have regard to the 

District Plan under s 104(b)(iv). This the Environment Court did. But the 

Environment Court went on to consider, as it was required to do by s 104, 

the specific proposal, that of Unison for its Stage 2 project, under the 

Part 2 purpose and principles. In that context the Court has the power 

under s 104 to find that a landscape is an outstanding natural feature in 

terms of s 6(b). Such a finding made under s 104 in relation to a specific 

application does not contradict the District Plan." 

4.19 The Environment Court in Te Runanga-a-Iwi o Ngati Kahu v Far North 

District Council made a similar finding that a proposed subdivision site 

immediately adjacent to an outstanding natural landscape (ONL) identified 

in the district plan was as a matter of fact within an ONL.32  The Court 

stated (at paragraphs 168 to 169): 

"[168] Mr Brabant contended in his opening, that there was no evidence to 

justify the suggestion that s 6(b) might apply to the subdivision site.  We 

disagree with that submission.  We accept that the subdivision site does 

not lie within the ONL identified in the District Plan.  However, the site is 

immediately adjacent to the identified ONL and identification of the ONL in 

the District Plan is not the end of the matter. 

[169] It is open to the Court to find as a matter of fact that the subdivision 

site is within an ONL, notwithstanding that it is not identified as such in 

the District Plan." 

4.20 The Court also went on to note (at paragraphs 171 to 172): 

"[171] The reality is that landscapes will usually not have hard boundaries 

or dimensions which can be precisely marked on planning maps. There 

                                                
27

 Ibid, at paragraphs [65], [66] and [88]. 
28

 Ibid, at paragraph [88]. 
29

 Ibid, at paragraphs [91] and [92]. 
30

 Ibid, at paragraphs [102]. 
31

 Ibid, at paragraphs [92]. 
32

 Te Runanga-a-Iwi o Ngati Kahu v Far North District Council (2010) 16 ELRNZ 259.  While this case was 
appealed to the High Court, the Court of Appeal and the Supreme Court, this particular point was not in dispute 
on appeal. 
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will commonly be grey areas and blurred edges at the point at which 

particular landscapes start and finish… 

[172] In any event a subdivision or development site does not have to be 

within an ONL to have an adverse effect on it.  A development situated on 

land immediately adjacent to and contiguous with an ONL might well 

affect that landscape by (for example) interfering with peoples' 

appreciation of the landscape quality and disrupting the natural qualities 

of the surrounding environment." 

4.21 It is submitted that the principles discussed in the above case law equally 

apply to the coastal environment, noting that like outstanding natural 

landscapes: 

(a) The coastal environment will commonly have grey areas and blurred 

edges where delineated. 

(b) The extent and location of the coastal environment is a matter that 

decisions makers are entitled to consider under section 6 of the RMA, 

specifically s6(a), irrespective of any plan delineation of that 

environment, as the delineation is not the end of the matter. 

4.22 Mr Daysh queried whether any natural justice or plan integrity issues may 

arise if plan users see a line that defines a coastal environment that relates 

to the NZCPS (or for that matter, section 6(a) of the RMA), and discover 

they need to consider the NZCPS (and section 6(a)) when lying outside the 

line.33  No natural justice or plan integrity issues would arise if the 

Replacement Plan makes clear to plan users that the delineated line is not 

a hard line that defines where the NZCPS (or s6(a)) applies.  As Mr Ensor 

notes, the line in itself does not fully give effect to the NZCPS.34 

4.23 The Replacement Plan should not attempt to make certain that which is 

inherently uncertain.  Any attempt to do so would be confusing at best, and 

misleading at worst.  The Replacement Plan must recognise the limitations 

of delineating the coastal environment, and clearly communicate to plan 

users the reality that decision makers could very well determine that 

proposals outside the delineated line fall within the coastal environment 

and/or have effects on that environment.  The Crown considers that this 

can be done through policy recognition. 

                                                
33

 Transcript page 53, lines 1-8. 
34

 Transcript page 53, lines 9-15. 
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Crown's proposed policy change regarding the extent of the Coastal 

Environment 

4.24 The Crown, through Mr Ensor, originally supported the insertion of the 

following policy wording to address its concerns:35  

9.4.X Policy – Extent of Coastal Environment 

Recognise that the landward extent of the coastal environment varies 

according to the dynamic nature of the values, processes and qualities 

present, and may in some locations, reach further inland than the 

coastal environment overlay identified on the planning maps. 

4.25 However, having taken into account the Hearing Panel's questioning, 

including the need to use plain English, the Crown proposes an amended 

policy to state: 

9.4.X Policy – Extent of Coastal Environment 

Recognise that:  

(a) the landward extent of the coastal environment varies according 

to the dynamic nature of the values, processes and qualities 

present; and  

(b) activities outside the coastal environment as delineated on the 

planning maps may have effects on coastal environment values. 

4.26 The proposed alternative wording retains the first part of the policy which 

Ms Ferguson agreed to during cross-examination,36 while more clearly 

explaining to plan users that there is a need to recognise that activities 

outside of the delineated coastal environment may nonetheless have 

effects on the coastal environment.37  That could occur either through: 

(a) activities outside the delineated coastal environment being found to 

have effects within that environment; or 

(b) activities outside the delineated coastal environment being found to 

be located within the actual coastal environment as a matter of fact. 

5. OTHER COMMENTS 

5.1 The Crown is aware that there remains a need to ensure that the Coastal 

provisions are well integrated with the Natural and Cultural Heritage 

provisions (Proposal 9).  As at the time of filing these submissions, the 

                                                
35

 Evidence of Tim Ensor on behalf of the Crown, paragraph 7.6. 
36

 Transcript page 19, lines 28-39. 
37

 Transcript page 20, lines 1-5. 
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Natural and Cultural Heritage provisions, especially Topic 9.1 (Indigenous 

Biodiversity and Ecosystems), remain in a state of flux.  Discussions remain 

ongoing between the Council and submitters and their respective planners 

regarding well integrated provisions which are clear and avoid duplication. 

 

Date:  15 March 2016 
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