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Introduction 

1 The Crown continues to rely on its opening legal submissions filed for this 

hearing. As indicated in those opening submissions, the Crown’s submission on 

the Transport Proposal (Stage 2) consisted of submissions on behalf of the New 

Zealand Transport Agency (‘Transport Agency’).
1
 

2 As set out in those opening submissions, the Transport Agency’s specific 

submission points on the Transport Proposal (Stage 2) have all been resolved in 

mediation with the Council.
2
 The sole outstanding issue of interest to the 

Transport Agency is what non-transport activities should be provided for in the 

Transport Zone of the Christchurch Replacement District Plan (‘Replacement 

Plan’) (and the related issue of how 7.1.2.2 Policy 10(c)
3
 should provide for those 

non-transport activities).  

3 These closing submissions: 

a address the question from the Hearings Panel on the Transport Agency’s 

specific submission points seeking to amend 7.1.2.2 Policy 10 and 7.1.2.3 

Policy 11 to refer specifically to the ‘strategic transport network’; and 

b summarise the Transport Agency’s position on the issue of non-transport 

activities within the Transport Zone. On this matter, the Agency continues to 

support (subject to minor drafting differences, as set out below) the 

provisions promoted by Council.  

Reference to ‘strategic transport network’ in 7.1.2.2 Policy 10 and 

7.1.2.3 Policy 11 

4 Dr Mitchell asked Ms McLeod about the effect of including specific reference to 

‘strategic transport network’ in 7.1.2.2 Policy 10 and 7.1.2.3 Policy 11. In 

particular, he asked if the differentiation between the ‘strategic transport network’ 

and the rest of the Transport Zone was reflected in the rule framework that sits 

under those Policies. 

5 Ms McLeod responded that she did not consider the rules to distinguish between 

the strategic transport network and the whole of the Transport Zone, with the 

                                                      
1 With one minor exception, being the submission on behalf of the Department of Conservation opposing the zoning of land near 
Lyttelton Harbour as Transport Zone, as discussed at paras 32-34 of these submissions. 
2 Opening legal submissions on behalf of the Crown, 28 September 2015 (‘Opening Submissions’), paras 8-20. 
3 The provision numbering used in these submissions is as per the Council’s Revised Proposal dated 1 September 2015.  
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exception of the standards relating to relocateable buildings and structures that 

applies to designated land only.
4
   

6 As explained further in Ms McLeod’s evidence, the amendments sought by the 

Transport Agency are to emphasise the importance of the strategic transport 

network.
5
 It is submitted that it is appropriate for the policies in the Transport 

Proposal to reflect the special importance placed on the strategic transport 

network in the higher order policy framework. For example, the Canterbury 

Regional Policy Statement (‘CRPS’) gives special recognition to the strategic land 

transport network as deserving of special protection (for example, through 

Policies 5.3.7 and 6.3.5).  

7 Further, it is submitted that insertion of reference to the ‘strategic transport 

network’ is not simply ‘words for the sake of words’. As alluded to by Ms McLeod, 

the objectives and policies under which the rules sit are relevant to the 

interpretation of the rules, and any exercise of discretion under those rules.
6
 It is 

therefore appropriate that these Policies reflect the special recognition given to 

the strategic transport network in the higher order policy documents. 

Non-transport activities in the Transport Zone 

8 The Transport Agency continues to support (subject to minor drafting differences, 

as set out below) the provisions promoted by Council in relation to this issue.  

What is the Transport Agency’s interest in provisions for non-transport activities? 

9 Dr Mitchell asked counsel to explain why the Transport Agency has an interest in 

the issue in dispute between KiwiRail and the Council (that is, the issue of what 

non-transport activities should be provided for in the Transport Zone).  

10 The Transport Zone applies not only to land owned and managed by KiwiRail but 

also to land owned and managed by the Transport Agency. Therefore, the 

Transport Agency has an interest in ensuring that the provisions for the Transport 

Zone are clear and appropriate, as this will also affect land under the Agency’s 

control. The Transport Agency would be concerned with provisions that have the 

potential to undermine the core transport purpose of the Transport Zone, as this 

undermines the core purpose of the Agency’s own land. 

                                                      
4 Transcript, page 37, lines 36-44. See for example 7.2.1.1 (P17), activity specific standard (iii). 
5 Transcript, page 38, lines 5-10 and McLeod EIC, paras 18-21. 
6 Transcript, page 38, lines 17-20. 
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11 Further, the Transport Agency seeks to ensure that land within the Transport 

Zone is protected for future transport development. As explained in opening 

submissions and at the hearing,
7
 the Transport Agency has a funding role under 

the Land Transport Management Act 2003. In that role, the Transport Agency is a 

major co-investor in local roads, walking, cycling and passenger transport. It 

therefore has an interest in ensuring that land within the Transport Zone remains 

available for future projects. 

12 KiwiRail has suggested that the provisions for the Transport Zone are in effect a 

‘designation by stealth’ and that if the Council requires KiwiRail land for a 

transport project, it should designate the land for that purpose.
8
 

13 As acknowledged by the Council during the hearing, the Council has the power to 

notify a requirement for land under KiwiRail’s control for transport projects. 

However, this is not the proposal before the Panel. No party (KiwiRail included) 

has challenged the zoning of KiwiRail’s land as Transport Zone.
9
 Neither is any 

party challenging that the primary purpose of the Transport Zone should be to 

preserve the land for transport purposes.
10

 Therefore, the question for the Panel 

is whether the provisions of the Transport Zone are appropriate and accord with 

the statutory framework. That consideration must take account of the unique 

policy framework in Christchurch and the requirements of s 32. It is submitted that 

KiwiRail’s relief fails to achieve these statutory requirements. 

Policy framework 

14 The provisions for the Transport Zone must (amongst other things) give effect to 

the CRPS. Further, the objectives in the Replacement Plan must be the most 

appropriate way to achieve the purpose of the RMA. The policies and rules must 

in turn be the most appropriate way to achieve those objectives. Of relevance 

here are the objectives in the Strategic Directions and Transport (Stage 1) 

decisions, and the further objectives in the Transport Proposal (Stage 2). 

15 KiwiRail submitted that there was no ‘policy shift’ justification for the provisions 

promoted for the Transport Zone.
11

 It is submitted that KiwiRail’s approach has 

failed to take account of the unique policy framework that applies in Christchurch, 

particularly in the context of recovery following the earthquakes. In particular: 

                                                      
7 Opening Submissions, paras 9-11. Transcript, page 26, lines 9-43. 
8 Opening legal submissions on behalf of KiwiRail, 28 September 2015, paras 3.15- 3.22. 
9 Transcript, page 21, lines 30-38. 
10 Indeed, KiwiRail in its submission sought amendments to Policy 10 (Policy 9 in the notified version) to include recognition that non-
transport activities should not prevent the land reverting to a transport use: Transcript, page 71, lines 41-46. Ms Hewett also 
acknowledged that KiwiRail is not challenging that the primary role of the Transport Zone is for transport purposes: Transcript, page 64, 
lines 19-23. 
11 Opening legal submission on behalf of KiwiRail, 28 September 2014, para 3.8. 
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a The provisions are required to ‘give effect’ to the CRPS. However, Ms 

Hewett’s written evidence contained no assessment of the provisions 

promoted by KiwiRail against relevant CRPS provisions. Ms Hewett properly 

conceded in cross-examination that she had not undertaken an assessment 

of the commercial zone provisions promoted by KiwiRail against relevant 

policies in the CRPS, including those specifically inserted in the CRPS, 

Chapter 6 following the Land Use Recovery Plan (‘LURP’).
12

 Further, that 

there was no assessment of opening up further land for commercial activity 

against the objectives and policies of the Commercial Proposal.
13

 

b Both Ms McLeod and Mr Falconer placed significant weight on Policy 5.3.7 

of the CRPS in their written evidence. However, Ms Hewett’s written 

evidence did not respond to their analysis. Ms Hewett’s oral evidence 

demonstrated that she had not given sufficient consideration to this Policy, 

and in particular, Policy 5.3.7(2), which directs the avoidance of 

development that forecloses the opportunity to develop the strategic 

transport network and major arterial roads to meet future strategic transport 

requirements. ‘Avoid’ is a strong direction with the most obvious meaning 

being ‘not allow’ or ‘prevent the occurrence of’.
14

 Further, the definition of 

‘strategic transport network’ in the CRPS includes not only State highway 

and rail, but also core public passenger transport operations.
15

 

c The Strategic Directions decision contains clear direction about the 

importance of infrastructure, particularly strategic infrastructure, through 

Objective 3.3.12. Ms Hewett stated in cross-examination that she accepted 

Mr Falconer’s evidence on the objectives in the Strategic Directions 

decision.
16

 However, Mr Falconer’s evidence was that only relocateable non-

transport uses should be permitted within the designated rail corridor so that 

the corridor is retained, protected and prioritised for transport use in the 

future, and that this fulfils Objective 3.3.12(a) and (b).
17

 This is contrary to 

Ms Hewett’s evidence. It is submitted that this demonstrates Ms Hewett had 

not given sufficient consideration to this Objective. 

d The Transport (Stage 1) decision also includes relevant objectives that were 

not considered by Ms Hewett in her written evidence. In particular, it is 

submitted that the provisions promoted by KiwiRail would not implement 

                                                      
12 Transcript, page 65, lines 22-23. 
13 Transcript, page 67, lines 1-5. 
14 Environmental Defence Society Inc v The New Zealand King Salmon Company Ltd [2014] 1 NZLR 593 at [93]. 
15 CRPS, page 204. 
16 Transcript, page 66, line 41. 
17 Falconer EIC, para 6.10. 
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Objective 7.1.1(a) which seeks an integrated transport system that is 

responsive to the current recovery needs but also future needs and that is 

managed using the one network approach. KiwiRail’s approach is at odds 

with an integrated, forward-looking, one network approach as it assumes 

that KiwiRail alone can decide whether development on its land is 

appropriate.  

e More generally, KiwiRail’s approach appeared to be based on the premise 

that the policy framework is focussed around managing reverse sensitivity 

effects only.
18

 That interpretation is too narrow. For example, Objective 

5.3.7(2) of the CRPS directs avoidance of development which forecloses the 

opportunity for the development of the strategic transport network (and the 

major arterial roads) to meet future strategic transport requirements. This 

Objective is not limited to reverse sensitivity effects only, as Ms McLeod 

confirmed.
19

  

Section 32 considerations 

16 Under s 32, the evaluation report prepared in support of the provisions must 

identify and assess the benefits and costs of the provisions, including 

opportunities for economic growth and employment.
20

 If practicable, these 

benefits and costs should be quantified.
21

 The risk of acting or not acting should 

also be addressed if there is uncertain or insufficient information.
22

 If changes are 

made to the provisions through the hearing, then under s 32AA, the Hearings 

Panel must ensure a further evaluation is undertaken that accords with the 

requirements of s 32. 

17 It is submitted that KiwiRail has not provided the Hearings Panel with sufficient 

information to enable the Panel to assess the relative benefits and costs of the 

provisions that KiwiRail supports. In particular: 

a No information was provided by KiwiRail about the extent of land that is 

likely to be available for non-transport uses.
23

  

b Both Mr Munro and Ms Hewett properly acknowledged that KiwiRail has not 

completed an analysis of the development potential of this land.
24

 As noted 

                                                      
18 See for example, Transcript, page 16, lines 1-2; and page 39, lines 35-38. 
19 Transcript, page 39, lines 40-43. 
20 RMA, s 32(2)(a). 
21 RMA, s 32(2)(b). 
22 RMA, s 32(2)(c). 
23 As acknowledged by Ms Hewett: Transcript, page 67, lines 13-16. 
24 Mr Munro acknowledged this generally in the Transcript, page 55, lines 44-46. Ms Hewett acknowledged that no analysis of the 
development potential of the land for commercial activities had been undertaken: Transcript, page 67, lines 7-11. 
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above, Ms Hewett acknowledged that she had not carried out an 

assessment of opening up further land for commercial activity against the 

objectives and policies of the Commercial Proposal.
25

 Therefore, there has 

been no proper analysis of the potential to undermine the centres based 

approach, which is provided for in these objectives and policies. 

c There appears to have been no analysis of whether applying the activity 

status of the adjoining zone is needed on an activity by activity basis, once 

sensitive activities are removed. Ms Hewett acknowledged that she had not 

undertaken that assessment, and that KiwiRail’s approach was a 

‘philosophical’ one.
26

  

d No information was provided by KiwiRail to support the need for a broader 

range of permitted activities within the Transport Zone. Instead, Mr Munro 

confirmed the activities that KiwiRail would be likely to allow on its land are 

those already covered by the permitted activities already provided for in the 

Revised Proposal, namely, industrial warehousing and associated offices.
27

 

Mr Munro confirmed KiwiRail would not wish to allow full-scale industrial 

development that could sever the rail corridor, and that KiwiRail is unlikely to 

have holdings appropriate for such development in any event.
28

 However, 

this is at odds with the provisions that KiwiRail seeks. This may be because 

KiwiRail is seeking provisions that maximise the value of its land (should it 

choose to dispose of land in the future).
29

  

Relevance of the Transport Agency’s submission on the Proposed Auckland 

Unitary Plan 

18 Counsel for KiwiRail asked Ms McLeod a number of questions on the Transport 

Agency’s submission on the Proposed Auckland Unitary Plan (‘PAUP’).  

19 While this document was not formally produced,
30

 counsel confirms that the 

document put to Ms McLeod is indeed the Transport Agency’s submission on the 

PAUP.  

20 It is submitted that the Transport Agency’s submission on the PAUP is not 

relevant to the Panel’s consideration of the Transport Zone in the Replacement 

                                                      
25 Transcript, page 67, lines 1-5. 
26 Transcript, page 68, line 22 – page 69, line 17. 
27 Transcript, page 56, lines 11-14. 
28 Transcript, page 54, line 42 – page 55, line 12. 
29 Transcript, page 55, lines 22-25; and page 56, lines 28-31. 
30 This document has received the reference ‘Exhibit A’ on the Panel’s website. However, the document was not formally produced 
during Ms McLeod’s cross-examination. 
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Plan. There are several reasons why the Transport Agency has taken a different 

position on the PAUP provisions, which were explained by Ms McLeod as follows: 

a The Strategic Transport Corridor under the PAUP applies only to the State 

highway and rail corridors. In contrast, the Transport Zone under the 

Replacement Plan applies to these corridors as well as local roads.
31

   

b The policy framework for Christchurch (in particular, the CRPS) drives a 

particular approach that the Transport Zone provisions must give effect to.
32

 

Specifically, following the LURP, the CRPS has been amended to include a 

new Chapter 6, for the Recovery and Rebuilding of Greater Christchurch. 

c It is not unusual for the Transport Agency to tailor its approach to plans to 

the unique circumstances of the relevant district or region. As an example, 

the Transport Agency has sought different high trip generator provisions in 

Christchurch as compared to Auckland, in recognition of the particular policy 

framework that applies in Christchurch.
33

  

Differences between the Transport Agency and Council 

21 As indicated at the hearing, the Transport Agency is broadly in agreement with 

the provisions promoted by Council.
34

 There are some differences between the 

Agency and the Council, but these are minor and consequently Mr Falconer was 

not cross-examined on them. On these matters, the Agency relies upon the 

evidence of Ms McLeod. The differences are described below. 

7.1.2.2 Policy 10(c) 

22 In the Further Revised Proposal, Council has proposed that 7.1.2.2 Policy 10(c) 

be amended as follows (amendments shown underlined): 

Where land in the transport zone adjacent to an industrial, residential 

or rural zone is not immediately required for transport purposes, enable 

non-transport related activities that: 

(i) will not give rise to reverse sensitivity effects that would 

undermine transport activities in the zone 

                                                      
31 Transcript, day 36, lines 25-30. 
32 Transcript, day 36, lines 32-34. 
33 Transcript, page 36, lines 39-44. 
34 These are the ‘Revised Proposal’ distributed by Council and dated 1 September 2015, together with the further amendments shown 
in the ‘Further Revised Proposal’ attached to Mr Falconer’s rebuttal evidence. 
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(ii) do not prevent land designated for transport purposes 

reverting to a transport use when required 

(iii) do not undermine the future transport use of the land 

designated for transport purposes 

(iv) are consistent with the activities provided for in the adjoining 

industrial and rural zones. 

23 The Transport Agency disagrees with these amendments. Firstly, as outlined 

below, the Agency considers that providing for residential activities in the 

Transport Zone is not appropriate. It therefore does not support the inclusion of 

‘residential’ in clause (c). (However, it is noted that if ‘residential’ is included, then 

it should also be included in clause (c)(iv) for consistency.) 

24 Further, the Transport Agency disagrees with the proposed amendment to clause 

(c)(iii). Ms McLeod’s evidence is that this amendment erodes the clarity of 

outcome sought in the Transport Zone (consistent with the Statement of 

Expectations’ direction for clarity of outcome and clear drafting). She suggests 

that clauses (c)(ii) and (iii) could be merged into a single clause to read: 

Do not undermine the future use of the land for transport purposes.  

Residential activity status 

25 The Transport Agency does not agree with the Council’s proposal to extend 

residential activity status to the Transport Zone.
35

 The Agency considers that this 

approach does not clearly articulate the outcomes intended for the Transport 

Zone or represent clear drafting, and is therefore not consistent with the 

Statement of Expectations.
36

  

26 This is because the majority of permitted activities in the residential zone are 

sensitive activities and would therefore not be permitted in the Transport Zone. If 

residential activity status is applied to the Transport Zone, this could result in 

several ‘Claytons’ permitted activity rules, such that the clarity of the provisions is 

lost. 

27 The Council has helpfully identified the activities permitted in the Residential 

Zone that are not sensitive activities, and which could therefore be carried out in 

the Transport Zone.
37

 However, this includes some activities that are already 

                                                      
35 See Further Revised Proposal, appended to Mr Falconer’s rebuttal evidence, 7.2.1.1 (P19); 7.2.2.1(a) (C2); and 7.2.2.2 (RD6). 
36 Specifically, clause (b) and (i) of the Statement of Expectations. 
37 Opening legal submissions on behalf of the Council, 28 September 2015, para 4.5. 
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listed specifically as permitted activities in the Transport Zone (for example, 

market gardens).
38

  

28 The Transport Agency’s position is that it would be preferable (and more 

consistent with the Statement of Expectations) to list those activities that could be 

permitted in an activity specific manner. (For example, spiritual facilities or non-

habitable accessory buildings could be provided for specifically.
39

)  

29 However, it is acknowledged that the environmental effects of both approaches 

are the same, and therefore that this is a drafting rather than substantive 

difference. 

Midpoint of the Transport Zone where surrounded by different zones 

30 For completeness, the Transport Agency records that it continues to support the 

Council’s proposed provisions for determining the ‘midpoint’ of the Transport 

Zone where land is surrounded by different zones. In the Further Revised 

Proposal, the Council has proposed replacing the 50 metre permitted activity 

restriction with a requirement that the activity simply ‘adjoin’ the relevant zone. 

The Agency supports this amendment. 

31 The Transport Agency does not support locating the ‘midpoint’ in the centre of the 

designated rail corridor, as sought by KiwiRail.
40

 This approach fails to take into 

account that the Transport Zone applies to land beyond the rail corridor.  

Zoning of land near Lyttelton Harbour 

32 The Crown’s submission on the Stage 2 Proposals included a submission (on 

behalf of the Department of Conservation) that this land should be zoned Open 

Space, instead of Transport, as the land is steep and near the coastal marine 

area.
41

 As indicated at the hearing, the Council and the Crown are in agreement
42

 

that the Panel’s decision on the zoning of land between Lyttelton Harbour and 

Church Lane (shown on Map 60) should be made after the evidence has been 

presented at the Open Space hearing.  

33 If the Open Space zoning is considered more appropriate for this land, the Open 

Space rules still need to be decided on at that hearing (in early 2016).  Therefore 

                                                      
38 Transcript, page 32, lines 16-21. 
39 Transcript, page 32, lines 23-26. 
40 Opening legal submissions on behalf of KiwiRail, paras 3.38-3.41. 
41 Crown submission on the Stage 2 proposals, page 236. This is submission point 2387.934 in the ‘Accept/Reject’ table (Statement of 
evidence of David Falconer on behalf of the Council, 7 September 2015, Attachment A). 
42 Transcript, page 27, lines 6-11. Mr Falconer agreed that the decision on the zoning of this land should be deferred to following the 
Open Space hearing: Transcript, page 11, lines 29-44. 
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there is submitted to be no prejudice to any parties in not making a decision now 

on the appropriateness of the rezoning, as the rules cannot apply to the area of 

land until that time. This is understood to be the situation for all rezonings, where 

the Hearings Panel has directed parties to bring evidence at the first hearing 

topic, to which the rezoning is related, and again to the second hearing topic if 

necessary. 

34 The Crown therefore respectfully seeks that the Hearings Panel's decision on this 

rezoning submission point be deferred to the Open Space hearing.  

Decision sought 

35 For all of the reasons set out above, it is respectfully submitted that the Hearings 

Panel should approve the Revised Proposal,
43

 subject to replacing the 50 metre 

permitted activity restriction with a requirement that the activity simply ‘adjoin’ the 

relevant zone.
44

 

36 It is further requested that the Panel’s decision regarding the zoning of the land 

between the Lyttelton Harbour and Church Lane (shown on Map 60) is deferred 

to the Open Space hearing.  

 

Dated 1 October 2015 

 

Frances Wedde 

Counsel for the Transport Agency 

                                                      
43 That is, the Revised Proposal distributed by the Council and dated 1 September 2015. 
44 As shown in the Further Revised Proposal attached to Mr Falconer’s rebuttal evidence. See for example 7.2.1.1 (P17). 


