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1. INTRODUCTION 

1.1 My name is Bruce Trevor Klein.  I hold the position of Team Leader, 

Compliance Solutions, Building Systems Performance Branch, at the Ministry 

of Business, Innovation and Employment ("MBIE").  I have been in this 

position since 3 June 2014. 

1.2 This is the second statement of evidence I have prepared on the 

Christchurch Replacement District Plan ("Replacement Plan").  My first 

statement of evidence was provided for the Stage 1 hearing of Proposal 14 

(Residential) in respect of life-stage, energy and water efficiency standards 

and consenting issues ("first statement of evidence").1  I continue to hold 

the views expressed in my first statement of evidence.  Rather than repeat 

that evidence, I summarise, as relevant, the key points of relevance to this 

statement of evidence.  

1.3 I have also provided advice and input into the Crown's submission on the 

interface between Building Act 2004 ("Building Act") and Resource 

Management Act 1991 ("RMA") processes and the practical implications of 

pursuing compliance with such building standards in the district plan context. 

1.4 A summary of my qualifications, relevant past experience and involvement in 

the Replacement Plan process is set out in my first statement of evidence in 

paragraph 1.2 and Attachment BTK1. 

1.5 I have been engaged by the Crown, through the Canterbury Earthquake 

Recovery Authority ("CERA"), to provide evidence in relation to the resource 

efficiency provisions in the Stage 2 notified versions of Proposal 15 

(Commercial) and Proposal 16 (Industrial). 

2. CODE OF CONDUCT 

2.1 I confirm that I have read the code of conduct for expert witnesses as 

contained in the Environment Court’s Practice Note 2014.  I have complied 

with the practice note when preparing my written statement of evidence, and 

will do so when I give oral evidence before the hearings panel.  

                                                
1
 Statement of evidence of Bruce Klein for the Crown dated 20 March 2015.  

 http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/03/495-Crown-Evidence-of-Bruce-Klein-20-3-151.pdf 
http://www.chchplan.ihp.govt.nz/hearing/chapter-15-commercial-part-and-chapter-16-industrial-part-stage-2/. 

http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/03/495-Crown-Evidence-of-Bruce-Klein-20-3-151.pdf
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2.2 The data, information, facts and assumptions I have considered in forming 

my opinions are set out in my evidence to follow.  The reasons for the 

opinions expressed are also set out in the evidence to follow. 

2.3 Unless I state otherwise, this evidence is within my sphere of expertise and I 

have not omitted to consider material facts known to me that might alter or 

detract from the opinions that I express. 

3. SCOPE 

3.1 My evidence addresses the resource efficiency provisions in the Stage 2 

notified versions of Proposal 15 (Commercial) and Proposal 16 (Industrial).  

In particular, my evidence addresses: 

(a) MBIE's role in building systems and building regulation under the 

Building Act;  

(b) practical issues with using a district plan to regulate sustainable 

building standards;  

(c) comparison of the proposed resource efficiency provisions performance 

standards in the Building Code; and 

(d) general remarks on the proposed provisions. 

3.2 The key documents I used in preparing my evidence are: 

(a) the relevant parts of the revised Proposal 15 (Commercial), namely: 

(i) 15.1.4.2 Policy 10 a. viii - Design of new development; and 

(ii) 15.9.1 Resource efficiency rules; 

(b) the relevant parts of the revised Proposal 16 (Industrial), namely 16.7 

Resource efficiency rules;  

(c) the section 32 reports prepared for Proposals 15 and 16, in respect of 

the proposed resource efficiency provisions; and 

(d) the statement of evidence of Mr Stevenson, planner, on behalf of 

Christchurch City Council2 and the statement of evidence of Ms Whyte, 

planner, on behalf of the Crown.3 

                                                
2
 Evidence in chief of Mr Stevenson for the Council dated 2 September 2015. The provisions I refer to in this 

statement of evidence are as appended as Appendix 3 and 4 to Mr Stevenson's evidence. 
3
 Evidence in chief of Ms Whyte for the Crown dated 17 September 2015. 
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4. EXECUTIVE SUMMARY 

4.1 MBIE administers the Building Act 2004, the Building Code,4 oversees the 

building consent process and publishes Acceptable Solutions and Verification 

Methods.  The Building Code sets the minimum performance standards 

buildings must achieve.  One of the fundamental principles of the Building 

Act, reflected in section 18, is that a person who carries out building work 

cannot be required by that Act to achieve performance criteria that are 

additional to, or more restrictive than, the performance criteria in the Building 

Code.  This can only be trumped by an express provision to the contrary in 

another Act.5 

4.2 The resource efficiency standards in Proposal 15 (Stage 2) and Proposal 16 

(Stage 2): 

(a) are problematic from a practical perspective because they could lead to 

building work being regulated under both the Building Act and the RMA; 

(b) relate to building work and exceed the requirements set out in the 

Building Code (in my view it is not appropriate or practical for a district 

plan to include building requirements that should be, and are, dealt with 

under the Building Act); and 

(c) add uncertainty, enforcement issues, duplication, complexity and 

unnecessary regulation to the Replacement Plan. 

4.3 While I support the ideals of better sustainability, better energy and water 

efficiency and accessibility, I consider that the non-regulatory promotion of 

the advantages of such measures is a more appropriate tool for the Council 

than incorporating the proposed standards in the Replacement Plan.  

Another practical option is amendment to the Building Code. 

4.4 I agree with Ms Whyte's6 and Mr Stevenson's professional opinion7 that the 

resource efficiency standards should be deleted in their entirety from the 

Council's Stage 2 notified version of Proposal 15 (Commercial) and 

Proposal 16 (Industrial).  

                                                
4
 The Building Code is contained in Schedule 1 of the Building Regulations 1992. 

5
 Section 18(2) of the Building Act. 

6
 Evidence in chief of Ms Whyte for the Crown paragraph 5.12. 

7
 Evidence in chief of Mr Stevenson for the Council, paragraph 10.1. 
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5. MBIE'S ROLE IN BUILDING SYSTEMS AND BUILDING REGULATION 

UNDER THE BUILDING ACT 

5.1 As described further in my first statement of evidence, MBIE administers the 

Building Act, the performance-based Building Code, oversees the building 

consent process by appointing International Accreditation New Zealand to 

accredit building consent authorities ("BCAs"), registers BCAs, and publishes 

Acceptable Solutions and Verification Methods.8 

6. PRACTICAL ISSUES WITH USING A DISTRICT PLAN TO IMPOSE 

SUSTAINABLE BUILDING STANDARDS 

6.1 There are several practical issues with using a District Plan to impose 

sustainable building standards.  As detailed in my first statement of evidence, 

these are: 

(a) The application of section 18 of the Building Act and the relationship to 

the RMA.  The resource efficiency provisions are at different levels 

relative to the Building Code.  Examples of such differences are 

provided in paragraph 7.2(a) to (d) below. 

(b) The roles of building consent officers and resource consent officers 

because it is unclear under the proposed provisions who will be used to 

assess compliance with the energy and efficiency standards in 

Proposal 15 (Stage 2) and Proposal 16 (Stage 2).  Will they be checked 

by planning officers, independently of the building consent officers that 

use accredited processes for evaluating the same provisions for 

building work? 

(c) The complexity of where builders, designers and other practitioners find 

building information is highlighted by the range of provisions that need 

to be met.  Paragraph 7.2(a) to (d) below sets out just some of the 

range of matters that are covered by the proposed rules. 

(d) National standardisation because Christchurch is proposing a 

complexity that will be difficult for companies that operate nationally 

and are used to using Building Code solutions. 

                                                
8
 See paragraph 4.1 and section 5 of my first statement of evidence. Paragraph 8.4(b) of that statement explains 

how Acceptable Solutions and Verification Methods are one of the tools builders, designers and other practitioners 
involved in building work use to find out how to comply with the Building Code. 
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(e) Efficient consent processing due to duplication and transferring consent 

between building and planning departments at the Council. 

(f) Not hindering innovation by the added level of prescription. 

7. COMPARISON OF THE PROPOSED RESOURCE EFFICIENCY 

PROVISIONS AND THE PERFORMANCE CRITERIA IN THE BUILDING 

CODE  

7.1 The resource efficiency provisions in Proposal 15 (Stage 2) and Proposal 16 

(Stage 2) are building work and hence there are three possible scenarios, 

when considering the relationship between the Replacement Plan and the 

Building Code: 

(a) the performance standard for the building work is at a level below the 

Building Code and because building work must comply with the 

Building Code (Building Act section 17) it is not enforceable; 

(b) the performance standard for the building work is at the same level as 

the Building Code and it is inefficient and confusing for two regulatory 

regimes to use the same, or similar performance standards; and 

(c) the performance standards in the Proposed Plan for the building work 

are higher or more onerous than the Building Code, which is contrary to 

section 18 of the Building Act. 

7.2 In the following paragraphs, I note some proposed provisions which are lower 

than, the same, or exceed, the performance criteria in the Building Code: 

(a) Rule 15.9.1.1.1(iii) is an example where some of the maximum lighting 

density limits are the same as the Building Code because the activity 

has the same name, eg office space.  Where the activity does not have 

the same name the lighting levels vary, with some significant increases, 

e.g. Spiritual facility activity has a maximum limit of 18 Watts/m2 

whereas the Building Code, using NZS 4243.2: 2007, has a maximum 

limit of 11 Watts/m2. 

(b) In rule 15.9.1.1.2(iv) the overall R values required for the roof of any 

building used for office activity (R2.2) exceed the Building Code means 

of compliance because NZS 4242.1: 2007 has an R value of R1.9 for 

building over 300m2.  However, the Replacement Plan's R2.2 value is 

lower than the Building Code requirement for the roof of any building 
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under 300m2, which requires an R value of R2.9 (applying NZS 4218: 

2004). 

(c) Rule 15.9.1.2.1(i) is an example where the thermal envelope 

requirements are expressed specifically to exceed the performance 

standards of the Building Code.  That is, that the thermal envelope of 

the building shall be modelled… (b) with at least a 20% improvement 

(relative to the minimum level required in the Building Code) in the 

thermal resistance level required under the Building Code. 

(d) Rule 16.7.3.1(i) requires a minimum of 5% of roofing panels to be 

transparent, to enable sunlight into the building.  This means that the 

insulation will need an R value of about 5.5 to achieve an overall 

R value of R2.2 to comply with 16.7.1.2 (iv), compared to an overall 

R value of R1.9 when using NZS 4243.1; 2007 to comply with the 

Building Code. 

7.3 Persons engaged in building work who are familiar with the performance 

criteria in the building code would need to examine these provisions in detail 

to understand these differences, but even then would still be faced with the 

quandary expressed in paragraph 7.1 above. 

7.4 In my opinion, using the Replacement plan to regulate building work is 

inefficient duplication and will be contrary to the recovery and long term 

growth objective. 

8. GENERAL REMARKS ON THE PROPOSED PROVISIONS 

8.1 I have reviewed the section 32 reports for Proposals 15 and 16 in respect of 

the proposed provisions.  The costs associated with the proposals are not 

quantified, other than to state that the costs are anticipated to be greater than 

compliance with the Building Code and that the payback period to recover 

these costs is to be determined but initial estimates suggest 5-10 years.9  

There is no basis stated for that estimate.  The duplication of regulating 

building work through both the replacement plan and the Building Code has 

not been identified as a cost. 

8.2 Both section 32 reports explain the efficiency benefits in only broad terms, 

without a robust cost/benefit analysis.  For example, all the provisions are 

claimed to relate directly to environmental performance.  However, there is 

                                                
9
 Chapter 16 Industrial Zones section 32 analysis, page 38 and Chapter 15 Commercial Zones section 32 

analysis, page 16. 
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no cost/benefit analysis of increasing the thermal resistance levels by 20% 

for buildings. 

8.3 The section 32 reports also say that there is no conflict with the Building Act 

because the provisions relate directly to environmental performance.  

However, there is no clear explanation of how the proposed provisions are to 

improve environmental performance and the provisions, in my view, fall 

squarely within the remit of the Building Act.  

8.4 In my first statement of evidence at paragraphs 9.1 and 9.4, I expressed my 

preferred option to use promotion and non-regulatory methods for Lifemark 

and Homestar.  Similarly for the resource efficiency provisions in Proposal 15 

(Stage 2) and Proposal 16 (Stage 2), I consider that promotion and non-

regulatory methods should be used, or the Building Code amended. 

8.5 At paragraph 10.1 of his evidence Mr Stevenson records his professional 

opinion that the resource efficiency rules in stage 2 of the Commercial and 

Industrial proposals "are unnecessarily prescriptive and would trigger 

additional consenting requirements inconsistent with Objective 3.3.2 of the 

Strategic Directions chapter and the Statement of Expectations".  I agree, in 

particular, having regard to the significant additional burden of work the 

proposed provisions would place on the Council's building control team, who 

is already under significant pressure to manage the increased building 

consents generated by earthquake repair and rebuilding work.10 

8.6 The inclusion of resource efficiency standards in Proposal 15 (Stage 2) and 

Proposal 16 (Stage 2) will cause needless duplication and confusion, will 

entail administrative inefficiency raising the cost of regulation imposed by 

building construction and in addition will not facilitate commercial recovery 

(objective 15.1.1) nor support recovery and economic growth of the district's 

industry (objective 16.1.1), and should be deleted. 

 
       

Bruce Trevor Klein 
17 September 2015 

                                                
10

 See further paragraphs 7.1-7.6 of my first statement of evidence.  


