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MAY IT PLEASE THE PANEL: 

 

1. These submissions are filed on behalf of Fulton Hogan Limited (Fulton Hogan) in 

conclusion of its case on Chapter 18 (Open Space).  Fulton Hogan’s submission on 

Chapter 18 relates to its request for a “zone swap” between adjoining parcels of land, 

referred to as the Pound Road Quarry and the Templeton Golf Course. 

 

2. The request affects Chapters 17 and 18 equally because: 

 
a. The Pound Road Quarry is currently proposed to be zoned Rural Quarry; and 

 

b. The Templeton Golf Course is currently proposed to be zoned Open Space 

Community Parks. 

 

3. The request also affects Chapter 9 of the Plan because: 

 

a. The Templeton Golf Course is subject to a Site of Ecological Significance 

(SES) overlay1;  

 

b. Fulton Hogan has sought the activity of indigenous vegetation clearance 

within that particular SES be restricted discretionary (RD) rather than non-

complying if (and only if) the deferred zonings sought are approved; and 

 
c. The kowhai trees on the Golf Course were proposed to be scheduled trees.  

They have been deleted from the Schedule in the latest proposal for Topic 9.4 

and any references to them should be deleted as per Mr Chrystal’s evidence 

for Chapter 182. 

 

4. For completeness, Fulton Hogan has not sought to remove the SES layer.  As such, 

consent will be required for indigenous vegetation clearance on the site.  The only 

point of disagreement is what activity status that bears. 

 
5. Fulton Hogan has presented a large amount of evidence and several sets of legal 

submissions in support of its requests.  All of the evidence called by Fulton Hogan in 

Chapter 17 is relevant.  In particular, the costs and benefits of the rezonings (for both 

                                                      
1
  LP15 – Planning Map 36, Stage 3 

2
 Evidence of Dean Chrystal on behalf of Fulton Hogan for Chapter 18, dated 27 January 2016 at paragraph 25 
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pieces of land) were assessed in the evidence of various experts and summarised in 

Mr Chrystal’s section 32 analysis3.   

 

6. Fulton Hogan has also presented several sets of relevant legal submissions, namely: 

 
a. Opening legal submissions for Chapter 17 (23 November 2015); 

 

b. Closing legal submissions for Chapter 17 (1 December 2015); 

 

c. Opening legal submissions for Chapter 9 (15 January 2016).  Of particular 

relevance to the rezonings is argument around the appropriateness and 

implications of the requested RD status.  Closing submissions on Chapter 9 

have yet to be filed but little will change in respect of the argument for RD 

status; and  

 

d. Opening legal submissions for Chapter 18 (18 February 2016). 

 
7. Because a large amount of material has been canvassed in the previous hearings, 

these closing submissions focus on issues arising out of the Panel’s questioning of 

witnesses.  Most particularly, Ms Radburnd. 

 

8. These submissions also briefly address the procedural considerations arising from 

the fact Fulton Hogan’s requests affect several different chapters of the Plan. 

 
9. From the outset it is submitted there are no effect-based concerns associated with 

the rezonings requested.  Ms Radburnd confirmed as much during questioning4 and 

Ms Carter could not identify any evidence as to potential adverse effects arising from 

rezoning the existing Quarry site to Open Space5. 

 

Decision-making Process 

 

10. In terms of process, it is respectfully submitted co-ordinated decision-making 

between the three relevant Panels is appropriate.  It is recognised Chapters 9, 17 

and 18 were heard by differently composed Panels.  Accordingly, the process 

suggested is not without some complexity.  However, it is submitted this is the only 

                                                      
3
 Evidence of Dean Chrystal on behalf of Fulton Hogan, 29 October 2015, at Appendix 2   

4
 Transcript of Proceedings, Chapter 18:Open Space, at page 685, lines 1 to 32 

5
 Transcript of Proceedings, Chapter 18:Open Space, at page 364, lines 38 to 41 and page 365, lines 12 to 16 
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appropriate way of ensuring a coherent and integrated decision on what is, 

ultimately, a single proposal. 

 

11. The need for such a procedural approach was foreshadowed by Fulton Hogan at the 

pre-hearing meeting for Chapter 18 on the basis the Fulton Hogan proposal is put 

forward as a complete package6.  Judge Hassan confirmed the appropriateness of 

presenting a complete case at the earlier hearing and noting the Panel will make 

determinations in light of that7.   

 
12. It is submitted the appropriate approach is one where each of the three Panels have 

a part in the decision on the rezoning requests, rather than one Panel deciding the 

package (or part of the package) first and the remaining two panels having to follow 

suit.  The latter approach would render the subsequent Panels’ time and 

considerations effectively worthless.  This is not the basis upon which Fulton Hogan 

expected or understood its efforts in Chapters 9 and 18 to be proceeding on.  It has 

approached each hearing with the same degree of commitment and vigour, albeit 

without repeating evidence from the first (Chapter 17) hearing8.  Perhaps more 

importantly, co-ordinated decision-making is most likely to result in a planning 

framework that is coherent, consistent, clear and certain. 

 
Section 32 analysis and ecological considerations 

 
13. During Panel questioning, Ms Radburnd deposed there is insufficient section 32 

justification for the Fulton Hogan proposal and cited a lack of analysis in Mr 

Chrystal’s section 32 report.  In particular, she stated there is no consideration of the 

costs of the loss of the ecological values, for example9.   

 

14. Respectfully, it is submitted Ms Radburnd was not entirely correct in giving that 

evidence.  The most pertinent examples of Mr Chrystal’s considerations in this regard 

are found at: 

 
a. Paragraph 114 of his Evidence for Chapter 1710, where it is stated (in respect 

of section 6(c) of the RMA): 

 

                                                      
6
 Pre-hearing Conference, Chapter 18: Open Space (Part), 10 August 2015, at page 5, line 44 

7
 Pre-hearing Conference, Chapter 18: Open Space (Part), 10 August 2015, at page 6, lines 4 to 37 

8
 In accordance with the Chair’s Minute issued on 22 May 2015 regarding length and repetition in evidence 

9
 Transcript of Proceedings, Chapter 18:Open Space, at page 699 at lines 1 to 2 

10
 Evidence of Dean Chrystal on behalf of Fulton Hogan, 29 October 2015 
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Subsection (c) calls for the protection of areas of significant 

indigenous vegetation and significant habitats of indigenous fauna. 

The golf course site concerned is identified as containing a number of 

specimens of indigenous ‘plains’ vegetation, albeit that the quality of 

the environment within the golf course is significantly modified and 

comprises scattered sites rather than viable indigenous plant 

communities. These will inevitably be lost as part of the quarrying 

operation should the proposal contained in the submission proceed. 

However, Dr Roper–Lindsay discusses the extent of loss and potential 

for gain in her evidence. Given the anticipated continued decline of 

values on the Golf Course site, and given the availability of an 

“incentive” for private investment in biodiversity initiatives, Dr Roper-

Lindsay concludes biodiversity could be better off, subject to the 

appropriate details and management being arrived at through a 

consenting process. 

 

b. Paragraph 123 of his Evidence for Chapter 17, where it is stated (in respect of 

section 7(d) of the RMA): 

 

Subsection (d) concerns the need to have regard to the intrinsic value of 

ecosystems. The indigenous vegetation within the current golf course 

does not form part of a coherent area managed for its natural values, but 

a highly ‘manicured’ landscape for the purpose of the sport of golf. This 

management regime limits the potential for any expansion of indigenous 

planting beyond the isolated specimens that currently are present on the 

site. Dr Roper-Lindsay addresses this more in her evidence along with the 

way in which she believes effects on ecological values can be 

appropriately mitigated or offset. 

 

c. In the tabulated attachment to Mr Chrystal’s evidence11, on page 1 in the 

column headed “Efficiency and Effectiveness, Costs and Benefits” he records 

the Fulton Hogan Proposal would (amongst other things) entail Loss of 

existing indigenous vegetation on golf course site but significant work 

undertaken already to satisfy ecological experts that there is potential for 

biodiversity to be better off and the Council’s proposal would retain existing 

                                                      
11

 Attachment to Evidence of Dean Chrystal on behalf of Fulton Hogan, 29 October 2015 
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indigenous vegetation on golf course but compromised by golf course 

management regime. 

 

How uncertain is the indigenous vegetation clearance consent? 

 

15. In answering questions from the Panel, Ms Radburnd deposed the evidence 

presented to the Panel suggested that they [resource consent for clearance and 

reserve exchange] will be very, very difficult.12 

 

16. With respect to obtaining resource consent, it is more correct to note there was a 

difference in opinion between Dr Partridge and Dr Roper-Lindsay on this point - 

principally, in terms of the relevant experts’ confidence a satisfactory offset could be 

designed.  Dr Roper-Lindsay did not say it would be very, very difficult.  Her evidence 

included the conclusion13: 

 
…I am confident a proposal can be put forward to clear indigenous vegetation 

while achieving a better long-term outcome for indigenous biodiversity. 

 
17. It is submitted Dr Roper-Lindsay’s evidence should be preferred in this regard given 

the considerably greater extent of work she has done in respect of the Golf Course 

site and a potential offset package. 

 
18. In any event, and as submitted in opening, the most the Council can say is that it is 

uncertain whether consent would be granted.  The Council is in no better position to 

say such a consent is unlikely to be granted than Fulton Hogan is to say it is likely to 

be granted.  The purpose of Dr Roper-Lindsay’s evidence was to satisfy the Panel 

offsetting is a viable prospect for the Golf Course site (subsequently confirmed in 

expert conferencing) and therefore the rezonings sought are not an exercise in 

futility. 

 
19. In the absence of evidence saying offsetting is not viable in respect of indigenous 

vegetation clearance on the Golf Course – in fact, the Expert Conferencing 

Statement (discussed below) and evidence of Dr Shadbolt14 expressly say the 

opposite – it is submitted the Council can go no further than to argue the outcome of 

any consenting process is uncertain.  Fulton Hogan has accepted this and sought to 

                                                      
12

 Transcript of Proceedings, Chapter 18:Open Space, at page685,  at lines 15 to 25 
13

 Evidence of Judith Roper-Lindsay on behalf of Fulton Hogan for Chapter 17, dated 29 October 2016 at paragraph 60 
14

 Rebuttal Evidence of Dr Antony Shadbolt on behalf of Christchurch City Council for Chapter 9, dated 18 December 2015, at 
paragraph 3.2 
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manage the effects of uncertainty through the approximate 5 year window of 

opportunity. 

 
20. Also relevant to this issue and the questions of Mr Neill15 is the Expert Conferencing 

Statement of Ecologists for Chapter 17 (25 September 2015).  The conferencing was 

attended by Dr Roper-Lindsay and Dr Partridge, who gave evidence for Fulton 

Hogan and the Council respectively in Chapter 17.  Dr Shadbolt also attended the 

conferencing although he did not give evidence until Chapter 9. 

 

21. Of particular relevance to the extracts from Mr Chrystal’s evidence referred to above, 

the experts agreed: 

 
a. The condition of the indigenous component of the vegetation (on the Golf 

Course) is poor16; 

 

b. That biodiversity offsetting is a viable option17; 

 

c. That biodiversity offsetting in this type of environment is difficult18 but 

notwithstanding this, biodiversity offsets must achieve a net gain in 

biodiversity19; 

 

d. The effects of keeping the status-quo may mean the ecological values of the 

site will continue to decline under current management regimes (unless 

appropriate indigenous vegetation management actions are implemented)20; 

 

e. The status-quo does not give Fulton Hogan incentive to carry out dryland 

conservation actions21; 

 

f. The experts agreed some aspects of Fulton Hogan’s proposal can be 

mitigated, some can be remedied and those that cannot be avoided will need 

to be addressed through offsetting22; 

 

                                                      
15

 Transcript of Proceedings, Chapter 18:Open Space, at page 504, lines 40 to 46; page 505, lines 1 to 46 and page 506, lines 
1 to 13  
16

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 5.2(b) 
17

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 5.2(e) 
18

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 5.2(f) 
19

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 6.4 
20

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 6.1 
21

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 6.2 
22

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 6.3 
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g. No assessment of the efficacy of the offset can be determined until such time 

that a detailed proposal including methodologies has been developed23. 

  

22. During questioning from the Panel, Ms Radburnd said …there is no offset proposal 

which is the problem24.   It is submitted this is not the problem or even a problem.  To 

obtain consent for indigenous vegetation clearance the experts agree an offset 

proposal will need to be designed and then assessed.  The deferred zonings 

proposed do not assume any particular outcome from that process – just that it is 

required.  This “trigger” ensures the absence of a detailed offsetting proposal from 

this planning process does not pose a difficulty.   

 

23. It is submitted this is the most appropriate response to the activity of indigenous 

vegetation clearance.  The types of numerous and detailed conditions likely to be 

required (based on the Chapter 17 evidence of Dr Roper-Lindsay) would be an ill-fit 

with a streamlined planning document, such as the Replacement Plan. 

 

24. Dr Partridge’s evidence for the Council expressly supports this approach25: 

 
To that end, in my view any possibly [sic] rezoning of the site must include a 

requirement that a consent is necessary for quarrying to take place (with 

suitable discretion and policy framework to consider the ecological 

significance of the Golf Course).   

 

How uncertain is the reserve exchange? 

 

25. As for the vegetation clearance consent, Ms Radburnd deposed obtaining a reserve 

exchange would be very, very difficult.26 

 

26. Ms Radburnd was evidently relying on the evidence of Mr Wedge for making this and 

similar comments.  It is submitted this reliance is misplaced.  Mr Wedge would not be 

the decision-maker on the reserve exchange application27.  To the extent he proffers 

a view on the likelihood of an application succeeding, this must be tempered by the 

following: 

 

                                                      
23

 Expert Conferencing Statement of Ecologists for Chapter 17 (25 September 2015) at paragraph 6.5 
24

 Transcript of Proceedings, Chapter 18:Open Space, at page 687, lines 40 to 41 
25

 Evidence of Dr Trevor Partridge on behalf of Christchurch City Council for Chapter 17 at paragraph 6.19 
26

 Transcript of Proceedings, Chapter 18:Open Space, at page 685, at lines 15 to 25 
27

 Transcript of Proceedings, Chapter 17:Rural, at page 133, lines 20 to 42 
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a. The assessment process for an exchange is distinct from the assessment of a 

zoning proposal under the RMA.  Therefore the information and evidence 

provided in the Replacement Plan process may overlap with information and 

evidence provided in a reserve exchange process but is not a proxy for it; as 

such 

 

b. There is no application for exchange before Mr Wedge to assess, let alone 

provide any kind of opinion on.   

 

27. Mr Wedge confirms in several parts of his evidence he is constrained by the fact 

there is no application under the Reserves Act yet28.  Any view he then expresses as 

to the likely fate of such an application must, it is submitted, be treated with 

considerable caution. 

 

28. It is further submitted the evidence of Mr Wedge should be given little to no weight in 

this process because it is unclear what Mr Wedge is an expert in.  He professes an 

expertise in the Reserves Act 1977 but he has no legal qualifications or experience in 

statutory interpretation.  His evidence contains several statements that are at the 

least contentious, if not incorrect, at law.  For example: 

 

a. In section 11 of his Evidence for Chapter 17 he deposes the public 

consultation process for a reserve exchange would be curtailed if the 

rezonings were granted.  With respect, his view is based on a flawed 

interpretation of section 15(2) of the Reserves Act.  In answers to cross-

examination he confirmed he did not know that to be the case and in fact 

believed the opposite would be true29. 

 

b. His evidence suggests30, or at least was relied on by Dr Partridge31 for the 

proposition that, the Golf Club has obligations in respect of protecting 

indigenous vegetation that may halt or alter the current decline in values.  It is 

submitted the Reserves Act imposes very little in the way of obligations in 

respect of recreation reserves.  Section 17(2) requires indigenous flora or 

fauna to be managed and protected to the extent compatible with the principal 

                                                      
28

 Evidence of Russel Wedge on behalf of Christchurch City Council for Chapter 17, dated 16 October 2015, at paragraphs 3.4, 
7.1, 7.5, 7.6, 7.7, 7.8, 7.10 and 8.1 
29

 Transcript of Proceedings, Chapter 17:Rural, at page 134, lines 6 to 22 
30

 Rebuttal Evidence of Russel Wedge on behalf of Christchurch City Council for Chapter 17, dated 16 October 2015, at 
paragraph 3.17  
31

 Evidence of Dr Trevor Partridge on behalf of Christchurch City Council for Chapter 17, dated 6 November 2015, at 
paragraphs 4.5 and 4.6 
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or primary purpose of the reserve [emphasis added].  The evidence of Mr 

Hodge32 explains the management required for an operational golf course on 

site.  Mr Wedge further stated the lease is up for renewal and he thought the 

terms of the lease could be changed to seek to specifically protect ecological 

values33.  It is submitted Mr Wedge has misunderstood the lease instrument 

and the powers of Council upon its renewal in 2021 – which is limited to a 

right of renewal on the same terms34. 

 
c. Ms Radburnd relied on Mr Wedge’s evidence for the statement the Golf Club 

would need to surrender its lease and it would go back out to the public.35  It 

is submitted this again is a matter of interpretation of the Reserves Act.  

Section 114 of the Reserves Act provides an ability for leases to be varied by 

agreement between the administering body and the lessee.  The land 

described in the lease could be varied under this section of the Reserves Act, 

allowing the Golf Club to continue under its lease in respect of the new area 

of land. 

 
d. Mr Wedge provided valuation evidence which suggested the value of the 

gravel within the Golf Course should be taken into account36.  He also 

suggested the equity of the proposed swap would be detracted from because 

the new golf course has not yet been developed.  It is submitted there is no 

express basis in the Reserves Act or case law for these statements and the 

appropriate method of valuation is a matter of law, not evidence.   

 
29. In summary, it is submitted Mr Wedge’s evidence and, in turn, the relevant parts of 

Ms Radburnd’s evidence are unhelpful insofar as they express any opinion on the 

likelihood or otherwise of a reserve exchange being granted.  As with a resource 

consent application for indigenous vegetation clearance, it is submitted the most the 

Council can say is the outcome of a reserve exchange application is uncertain.  

Again, Fulton Hogan does not dispute that and seeks to manage the extent of 

uncertainty through the proposed “end date” of 31 December 2021.   

 

                                                      
32

 Evidence of John Hodge on behalf of Fulton Hogan for Chapter 17, dated 12 November 2015 
33

 Transcript of Proceedings, Chapter 17:Rural, at page 143, lines 10 to 27 
34

 Opening Legal Submissions on behalf of Fulton Hogan for Chapter 17, dated 23 November 2015, at paragraph 12 
35

 Transcript of Proceedings, Chapter 18:Open Space, at page 691, lines 30 to 43 
36

 Evidence of Russel Wedge on behalf of Christchurch City Council for Chapter 17, dated 16 October 2015, at paragraph 7.12 
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What are the effects of a 5 year period of “uncertainty”? 

 

30. Fulton Hogan has previously submitted the zonings and provisions proposed can 

satisfy the Replacement Plan’s requirements for certainty and clarity37.   

 

31. It is also submitted the Council’s staunch opposition to the Fulton Hogan proposal, on 

the grounds of uncertainty, conflicts with its position in respect of the Awatea New 

Neighbourhood Zone.  The Council is willing to propose and endorse a residential 

zone upon which houses cannot be built unless and until a private body (the 

Christchurch Kart Club) surrenders its lease.  No evidence has been brought before 

the Panel as to the Kart Club’s intentions in this regard.  Conversely, submissions 

have been made seeking rezoning of the affected land so it can be utilised while the 

Kart Club remains38. 

 
32. It is further submitted no person will be adversely affected within the 5 year period for 

the following reasons: 

 
a. Uncertainty as to the ultimate fate of both parcels of land would prevail 

whether the reserve exchange process proceeded first or not; and 

 

b. The Golf Club is not in a position to make or withhold making significant 

financial investment in its existing grounds and facilities39; and 

 
c. Ms Harnett (neighbour of the current Golf Course) has a certificate of 

compliance for an additional dwelling which expires in 2019.  Sections 

139(12) and 125(1A) of the RMA allow Ms Harnett to apply to extend that 

lapse date.  Contrary to the closing submissions of Ms Harnett’s counsel40, 

section 125(1A) no longer requires substantial progress to have been made – 

merely consideration of whether it has.   The matters to take account of are 

non-exhaustive.  It is submitted the presence of the deferred zone and the 

timeframes imposed on it would be relevant to any application Ms Harnett 

chose to make under section 125(1A).   

 

                                                      
37

 Closing Legal Submissions on behalf of Fulton Hogan for Chapter 17, dated 1 December 2015, at paragraphs 4 to 8 and 
Opening Legal Submissions on behalf of Fulton Hogan for Chapter 17, dated 23 November 2015, at paragraphs 13 to 18 
38

 Extract from Awatea Residents’ Association Submission, quoted in Evidence of Peter Dellaca and Kay Stieller on behalf of 
the Awatea Residents’ Association for Chapter 15, dated September 2015, at paragraph 4 
39

 Evidence of David Moore on behalf of Fulton Hogan for Chapter 17, dated 29 October 2015, at paragraphs   19, 34, 53 and 
Annexure 1 
40

 Closing Legal Submission on behalf of Sarah Harnett for Chapter 17, dated 1 December 2015, at paragraph 19  
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Corrected Planning Map 

 
33. In the course of the hearing Mr Chrystal’s proposed Planning Map41 was displayed42.  

Since that time counsel and Mr Chrystal have reflected on the Map and Fulton 

Hogan’s submission.  It has become apparent the Map showed some parcels of land 

as “OCP Templeton Deferred” which were not part of Fulton Hogan’s rezoning 

request.   

 

34. A replacement Map is filed with these closing legal submissions correcting that error.  

This Map should replace page 19 of Mr Chrystal’s evidence. 

 

Dated: 30 March 2016 

 

 

______________________________ 

A C Limmer 

Counsel for Fulton Hogan Limited 

 

                                                      
41

 Evidence of Dean Chrystal on behalf of Fulton Hogan for Chapter 18, dated 27 January 2016 at page 19 
42

 Transcript of Proceedings, Chapter 18:Open Space, at page 500, lines 10 to 19 
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