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MAY IT PLEASE THE PANEL: 

1. This memorandum is filed by Fulton Hogan Limited (Fulton Hogan) in 

respect of the Christchurch City Council's (Council) memorandum dated 

2 September 2016.1  The Council's memorandum contains various requests 

to amend Decision 35 (Open Space).  It also makes requests in respect of 

Decision 34 (Rural).  The 2 September memorandum is the Council's second 

requesting changes to Decision 34 – the first having been filed on 26 August 

2016 in accordance with Panel directions.2 

2. Fulton Hogan was not served with the Council's memorandum.  As such, 

Fulton Hogan only became aware of the Council's additional request for 

changes to Decision 34 on Thursday, 8 September when reviewing the 

Chapter 17 webpage for other reasons.   

3. Counsel appreciates time is of the essence with respect to corrections under 

Schedule 3, clause 16 of the Order in Council -  this memorandum is being 

filed as soon as practicable after discovering the Council's memorandum, 

considering its implications and taking instructions.   

4. Counsel also acknowledges the Panels have not sought a response from 

Fulton Hogan.  However, Fulton Hogan submits there are significant 

jurisdictional difficulties with some of the changes requested and raises these 

for the Panels' consideration before decisions under Schedule 3, clause 16 

are made. 

Changes opposed 

5. Fulton Hogan opposes the changes sought to: 

(a) Rule 17.6A.1 c. iii (Contract Rule) – as set out in paragraph 11 of the 

Council's 2 September memorandum; and 

(b) Rules 17.6A.2.2 C1 and 18.2.4.1.1 C1 (Bond Rules) – as set out in 

paragraph 18 of the Council's 2 September memorandum. 

Legal principles 

6. Paragraphs 2 to 4 of the Council's September memorandum discuss the 

general principles applying to the "minor corrections" power.  Aside from this 

                                                
1
 Memorandum of Counsel for Christchurch City Council Requesting Corrections to Decision 35 and Decision 34 

(Fulton Hogan/Templeton Country Club) – Open Space and Rural Chapters 
2
 Decision 34 (12 August 2016) at [229] 
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general discussion, the memorandum does not proceed to specifically apply 

the law to the requests of concern to Fulton Hogan. 

7. Fulton Hogan's position on the general legal principles largely agrees with 

that put forward by Council.  In making its submissions Fulton Hogan relies 

on the following: 

(a) Clause 16 of Schedule 3 to the OIC is similar to, but not exactly like, 

sections 133A and 292 and Clauses 16 and 20A of Schedule 1 of the 

Resource Management Act 1991. 

(b) Section 292 does not include the word minor.  Arguably, then, the other 

provisions are most similar to Clause 16 of Schedule 3.  Counsel has 

been unable to find a great deal of authority on these provisions and 

less still which expressly consider the nature of a minor mistake.   

(c) Perhaps the most helpful discussion on the meaning of minor errors is 

found in Re an application by the Christchurch City Council.3  In that 

case the Court distinguished changes of minor effect from the 

correction of minor errors.  Whilst a change of minor effect requires an 

amendment of neutral effect,4 the correction of an error may alter the 

expression of a judgment but not the content.5   

(d) In Christchurch City Council, Clause 16 of Schedule 1 was likened to 

the ‘slip rule’6 in the District Court Rules 1992.7 The Environment Court 

expressed doubt as to whether the word minor makes any material 

difference to the approach to be taken between the two.  It determined 

a change would be within Clause 16 of Schedule 1 if the draftsperson 

                                                
3
 Re an application by the Christchurch City Council (1996) 2 ELRNZ 431 (CCC case) 

4
 CCC case at p10 

5
 CCC case at p11 

6
 Rule 12 of the District Court Rules 1992: 

(1) If any judgment or order contains a clerical mistake or an error arising from any accidental slip or 
omission, whether the mistake, error, slip, or omission was made by an officer of the Court or not, or if 
any judgment or order is so drawn up as not to express what was actually decided and intended, the 
judgment or order may be corrected by the Court, or, where the judgment or order was made by a 
Registrar, then by the Registrar. 

(2) The correction may be made by the Court or the Registrar, as the case may be, of its or his or her own 
motion or on an interlocutory application made for that purpose. 

We note the equivalent current rule is rule 11.10 of the District Court Rules 2014.  
7
 CCC case at p11: 

It is analogous to the use of the slip rule in other Court proceedings.  Thus rule 12 of the District Courts 
Rules 1992 make provisions for correction of a judgment which contains a clerical mistake or error 
arising from an accidental slip or omission.  The fundamental principle applicable to the use of the slip 
rule is that it may only be used to correct a slip in the “expression” of a judgment not the “content”….In 
my view Clause 16 should be approached in a similar way with the added qualification that the clause 
allows only the correction of “minor” errors.  The use of the adjective minor may not add much to the 
exercise.  
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seeks only to clarify what is clearly intended by the document and does 

not in any way make a change to it which alters its meaning.8    

(e) It is submitted this approach accords with the general power to correct 

errors under section 13 of the Interpretation Act 1999.9  Under section 

13, administrative decisions are able to be revised in limited 

circumstances.  The power cannot be exercised to implement a change 

of mind.10 

Application of the principles to Council's requested amendments 

8. With reference to these principles Fulton Hogan submits the changes 

requested are neither of minor effect or the correction of an error and are 

therefore, respectfully, beyond the Panels' jurisdiction.   

9. In the time available to consider them, Fulton Hogan also opposes the 

requested changes on the merits and would have advanced argument to that 

effect if they had been raised during the hearings. 

Not of minor effect 

10. Fulton Hogan submits the changes requested by Council will not be of minor 

(or neutral) effect because: 

(a) The Council could stymie the project by refusing to agree to the 

contract required under Rule 17.6A.1 c. iii or refusing to agree to it in 

time – this fundamentally alters the effect of the pre-condition;  

(b) Application for controlled activity consent could only be made if a bank-

guaranteed bond were entered into, whereas as presently drafted the 

precise nature of the bond or security required is a matter for 

consideration and consent conditions – ultimately, a bank-guaranteed 

bond may or may not be required; 

(c) The matters of control are now proposed to include a requirement that 

the bond be "to the satisfaction of the Council", whereas the relevant 

matters of control currently require the bond to be of sufficient sum to 

ensure certain outcomes. 

                                                
8
 CCC case at p11 

9
 Section 13: 

The power to make an appointment or do any other act or thing may be exercised to correct an error or 
omission in a previous exercise of the power even though the power is not generally capable of being 
exercised more than once.

  

10
 Goulding v Chief Executive Ministry of Fisheries CA256/02 at [48], [50] and [51] 
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Not minor corrections 

11. Fulton Hogan accepts Clause 16 of Schedule 3 is not limited to changes of 

minor effect.  However, it submits the requested changes also fail to satisfy 

the test for minor corrections because they alter the Decisions – not just the 

expression of them.   

The Contract Rule 

12. The Decisions do not expressly or impliedly indicate an intention for Council 

to have final say over the terms of the contract.  The Council's memorandum 

does not identify which part or parts of the Decisions demonstrate a clear 

intent for this to occur.   

13. Fulton Hogan submits the requested change to the Contract Rule would 

introduce a significant new element and one which Fulton Hogan would have 

opposed on the merits, had it been raised earlier.   

14. The Council is the administering body of the recreation reserve, not the golf 

course.  Its interests as administrator of the reserve are addressed by the 

Reserves Act 1977.  In any event, the decision prescribes in considerable 

detail the minimum requirements of the contract.  The Panels have decided a 

contract incorporating these terms would be acceptable.  The Decisions do 

not demonstrate an intention to enable Council to impose other requirements.   

The Bond Rules 

15. The Decisions do not expressly or impliedly indicate a clear intention that 

only a bank-guaranteed bond could qualify as appropriate security.  It is 

submitted the Decision paragraph referred to in the Council's memorandum11 

tends the other way, in demonstrating the Panel carefully considered the 

controls needed and postulated the provisions accordingly.  Fulton Hogan 

notes the matters of control are not the same as those put forward by Fulton 

Hogan in closing legal submissions, demonstrating the Panel brought 

independent and deliberate consideration to the wording.  It is submitted the 

concerns of Council (as expressed at paragraph 18) could be addressed 

through conditions of consent pursuant to the existing matters of control, if 

the decision-maker found that appropriate.   

                                                
11

 Memorandum of Counsel for Christchurch City Council Requesting Corrections to Decision 35 and Decision 34 
(Fulton Hogan/Templeton Country Club) – Open Space and Rural Chapters at paragraph 15 
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16. Further, the Decisions do not indicate an intention or need for control to be 

reserved over both the sufficiency of the bond and the satisfaction of Council.  

It is submitted a bond which is of sufficient sum to ensure completion of …the 

golf course and associated facilities… has been determined to be satisfactory 

and there is nothing in the Decisions to indicate a need for Council to reserve 

discretion over some other matter.  The intended effect of the additional 

words sought - to the satisfaction of the Council - is unclear, which in turn 

makes the matters of control unclear as compared to the objective wording 

decided upon by the Panels.   

17. The Council says it desires clarification the terms of the bond are a matter 

within Council's control.12  Fulton Hogan submits the decided wording already 

yields control to the Council over the terms of the bond because control is 

reserved over the [D]etails of a bond or other security instrument…  As 

consent authority, Council will have final say as to the appropriate details via 

the conditions of consent imposed.   

18. In general terms, Fulton Hogan submits the requested amendments arise 

from Council's view of risk rather than any mismatch between the intent and 

expression of the Decision.   Council's view of risk was expressly considered 

in Decision 35 and found to be overstated.13  It is further submitted the 

requests (particularly that related to the Contract Rule) arise from concerns 

that revolve around policy matters which will…have to be addressed when 

the proposed exchange of reserves is considered by the Council and Minister 

of Conservation.14  Decision 35 reaches the conclusion it would be 

inappropriate for us be become embroiled in those matters.15 

Natural justice 

19. Fulton Hogan is also opposed to the amendments on substantive grounds 

but has not had the opportunity to present argument on this.   

20. It submits Council has had ample opportunity to put forward its desired 

amendments in either or both hearings and engage in debate about them.  In 

particular, Fulton Hogan notes: 

                                                
12

 Memorandum of Counsel for Christchurch City Council Requesting Corrections to Decision 35 and Decision 34 
(Fulton Hogan/Templeton Country Club) – Open Space and Rural Chapters at paragraph 17 
13

 Decision 35 (12 August 2016) at [420] 
14

 Decision 35 (12 August 2016) at [418] 
15

 Decision 35 (12 August 2016) at [418] 
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(a) In substance, the Contract Rule was first put in circulation by 

Mr Chrystal (for Fulton Hogan) on 29 October 2015.16  The Council did 

not request or argue for a change similar to that it now seeks despite 

having filed rebuttal evidence, opening legal submissions and closing 

legal submissions on Chapter 17 since that time.  Council's Chapter 18 

primary and rebuttal evidence and opening and closing submissions 

were also silent on the matter.   

(b) Similarly, the requirement for a bond was proffered in Mr Chrystal's 

primary evidence for both Chapter 1717 and Chapter 18.18  The 

appropriate form of this requirement was the subject of discussion and 

submissions in both hearings – for example: Council's opening legal 

submissions for Chapter 17 commented on the proposed provision19 

and its closing submissions for Chapter 17 extensively discussed the 

subjects of risk and a bond;20 Council's closing legal submissions for 

Chapter 18 discussed the Fulton Hogan proposal from paragraphs 4.1 

to 4.37 and only noted the proposed Bond Rule in passing.21  This is 

the first time Council has suggested a bank-guaranteed bond be 

required by the rules.  It is also the first time Council has requested the 

matters of control be extended to include the phrase to the satisfaction 

of the Council.   

21. Consequently, Fulton Hogan submits to make these changes as "minor 

corrections" at this time would be unfair.   

22. Fulton Hogan also submits the lack of earlier request or suggestion from 

Council as to these matters makes it difficult to claim either Decision includes 

a clear intention for the changes to be made.  Inasmuch as Fulton Hogan has 

not had an opportunity to engage on the substance of the requests, neither 

have the Panels had opportunity to consider and endorse or reject them. 

Dated:  12 September 2016 

 

______________________________ 

A C Limmer 

Counsel for Fulton Hogan Limited 

                                                
16

 Evidence of Dean Chrystal for Fulton Hogan on Chapter 17 (29 October 2015) at Appendix 1, page 18 
17

 Evidence of Dean Chrystal for Fulton Hogan on Chapter 17 (29 October 2015) at Appendix 1, page 19 
18

 Evidence of Dean Chrystal for Fulton Hogan on Chapter 18 (27 January 2016) at page 12 of 20 
19

 Opening Legal Submissions for CCC on Chapter 17 (14 November 2015) at paragraph 17.2(c) 
20

 Closing Legal Submissions for CCC on Chapter 17 (8 December 2015) at paragraphs 7.6 to 7.18 
21

 Closing Legal Submissions for CCC on Chapter 18 (7 April 2016) at paragraph 4.3(d) 


