
ACL-012354-35-641-V8 
 

BEFORE THE CHRISTCHURCH REPLACEMENT DISTRICT PLAN INDEPENDENT 
HEARINGS PANEL 
 
 
 
IN THE MATTER of the Resource Management Act 1991 and the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 2014 
 
AND 
 
IN THE MATTER of submissions and further submissions by Fulton Hogan Limited 

on Chapter 18 – Open Space (Stage 2) 
 
 
 
 
 
 
 
  

 
OPENING LEGAL SUBMISSIONS ON BEHALF OF FULTON HOGAN 

LIMITED (SUBMITTER ID: 2455)  
 

DATED: 18 FEBRUARY 2016 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Tavendale and Partners 
Lawyers, Christchurch 

Level 3, Tavendale and Partners Centre, 329 Durham Street North 
P O Box 442 

Christchurch 8140 
Telephone: (03) 374-9999, Facsimile (03) 374-6888 

 
Solicitor acting:   A C Limmer   



 2 

ACL-012354-35-641-V8 
 

MAY IT PLEASE THE PANEL: 

 

1. These submissions are filed on behalf of Fulton Hogan Limited (Fulton Hogan) in 

respect of its submission on Chapter 18 of the proposed Christchurch Replacement 

District Plan (Replacement Plan).  Its principal relief is to achieve a zoning swap (on 

a deferred basis) between the existing Templeton Golf Course and Pound Road 

Quarry sites.  That is, from Open Space to Rural Quarry and vice versa. 

 

2. The costs and benefits of Fulton Hogan’s request have been the subject of extensive 

expert evidence during the Rural (Chapter 17) hearing1.  Mr Chrystal provided a 

detailed section 32 Report in his Chapter 17 evidence2.  For this hearing he has 

reviewed the Chapter 18 provisions currently proposed and re-confirmed the 

relevance of his previous assessment and recommendations3. 

 
The Fulton Hogan proposal 

 
3. Fulton Hogan’s vision is to utilise the Golf Course site as an effective extension to its 

Pound Road Quarry, whilst creating an international standard golf course on the 

exhausted Pound Road Quarry site.  Achievement of this would take rehabilitation of 

the long-established quarry well beyond what could ever be expected.  It also 

presents Christchurch with the opportunity for a New Zealand first in golf courses4, 

although with international precedent5. 

 
4. Fulton Hogan has sought the zoning “swap” on effectively a deferred basis.  It does 

so cognisant of the fact a reserve exchange process under the Reserves Act 19776 is 

also required to enable attainment of the ultimate goal.  It accepts the reserve 

exchange may be procedurally complex.  This is an innovative proposal.  Innovation 

tends to challenge the way things have been done before – it is, by definition, 

something new7.  However, Fulton Hogan is not deterred by process.  Its passion 

and belief in this proposal is evident in the evidence of Company representative 

Peter Savage8.   

 

                                                      
1
 In the 21 Statements of Evidence and Rebuttal Evidence filed for Chapter 17, including in the areas of traffic, landscape, 

groundwater, recreation, golf and golf tourism, ecology, gravel supply and demand, air quality and noise. 
2
 Evidence of Dean Chrystal on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at Appendix 2 

3
 Evidence of Dean Chrystal on behalf of Fulton Hogan for Chapter 18 (27 January 2016) at 24 

4
 Evidence of David Moore on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 21 and 51 

5
 Rebuttal Evidence of David Moore on behalf of Fulton Hogan for Chapter 17 (6 November 2015) at 6.1 and 6.4 

6
 Section 15 of the Reserves Act 1977 

7
 http://www.merriam-webster.com/dictionary/innovation 

8
 Evidence of Peter Savage on behalf of Fulton Hogan for Chapter 17 (29 October 2015) 
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5. Fulton Hogan accepts Dr Roper-Lindsay’s guidance that vegetation clearance and 

biodiversity issues require detailed consideration and conditions.  It is for this reason 

it accepts, in its case on Chapter 9, retention of a consenting requirement for 

vegetation clearance.  It is submitted this is an appropriate response to that particular 

activity.  The types of numerous and detailed conditions likely to be required (based 

on the evidence of Dr Roper-Lindsay) would likely be an ill-fit with a streamlined 

planning document, such as the Replacement Plan. 

 
6. The Chapter 17 and 18 provisions proposed by Fulton Hogan are presented as a 

package and intended to be either implemented together, or not at all.  They have 

been drafted such that quarrying upon the existing Golf Course could not occur 

unless a golf course is constructed upon the existing Quarry site.  The new quarry 

would allow 10 to 15 years of gravel supply in a location proximate to demand and 

equivalent to the Pound Road Quarry9.  It would therefore serve as a practical 

extension to the Pound Road quarry, which has been in operation since 195310.  The 

options to replace the Pound Road Quarry are limited11.  The area of Christchurch 

most efficiently served by this quarry has only approximately 5 years of gravel supply 

ahead of it12.  Gravel supply to Christchurch from this location will provide 

considerable economic benefit to the City and aid in its recovery13. 

 

7. A golf course cannot be constructed upon the existing Quarry site without resource 

consent as a controlled activity.  The matters of control provide Council with the 

means to ensure an international-standard golf course of the quality, type and 

character described in the earlier evidence14 for Fulton Hogan will be constructed.  

The golf course will be unique in the New Zealand context15 and a significant golf-

tourism attraction16.  It too would contribute to the economic and social wellbeing of 

the City17. 

 
8. The Plan provisions have been crafted to ensure the fate of both parcels of land is 

co-dependent and neither can be realised unless: 

 

                                                      
9
 Evidence of Richard English on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 9 and 50 

10
 Evidence of Peter Savage on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 11 

11
 Evidence of Richard English on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 8 

12
 Evidence of Richard English on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 7, 8, 18 and 26 to 28 

13
 Evidence of Richard English on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 9, 40 and 41; Evidence of 

Michael Copeland on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 12 and 14 
14

 Most particularly the Statements of Evidence on behalf of Fulton Hogan for Chapter 17 (29 October 2015) of David Moore, 
Robert Greenaway, William Field, Judith Roper-Lindsay, Peter Savage and Dean Chrystal 
15

 Evidence of David Moore on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 51 
16

 Evidence of David Moore on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 51, 52 and Annexure 2 
17

 Evidence of Michael Copeland on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 12, 14 and 47-49 
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a. The recreation reserve status over the existing Golf Course is lifted and 

placed on the existing Quarry site; and 

 

b. Resource consent is obtained to clear indigenous vegetation from the Golf 

Course site (noting Mr Chrystal’s comment18 the reference to “significant 

trees” could be deleted, depending on Chapter 9 decisions); and 

 
c. A signed contract for construction of the new, international standard golf 

course is provided to the Council. 

 
9. In substance then, the provisions being requested are in the nature of deferred 

zones.  Both sets of provisions have an expiry date of 31 December 2021, at which 

time the opportunity for the “swap” falls away. 

 

New Open Space zone 

 
10. The Council has relied on its earlier evidence to oppose Fulton Hogan’s request.  

Fulton Hogan does the same.   

 

Effects 

 
11. It is submitted there are no adverse effects associated with rezoning the existing 

Quarry site to Open Space.  Conversely, considerable benefits will be attained – 

namely, the landscape benefits of high-quality rehabilitation, golfing benefits to those 

using the new course, and tourism benefits from the golfing asset created.  

Additionally, Mr Greenaway has identified a potential benefit through reserving an 

area of “non-golf” land19.  As noted by Mr Chrystal20, if the Panel does not consider 

the “non-golf” land provides a benefit (but nonetheless finds the rezonings 

appropriate), the requirement for this land can be removed from the proposed golf 

course rule. 

 
Deferred zoning as a mechanism 

 
12. It is submitted Council’s principal opposition is to the mechanism of deferred zoning 

and the fact the land uses provided for may or may not eventuate.  Fulton Hogan 

maintains its earlier submission21: 

                                                      
18

 Evidence of Dean Chrystal on behalf of Fulton Hogan for Chapter 18 (27 January 2016) at 25 
19

 Evidence of Robert Greenaway on behalf of Fulton Hogan for Chapter 17 (29 October 2015) at 49-50 
20

 Evidence of Dean Chrystal on behalf of Fulton Hogan for Chapter 18 (27 January 2016) at 20 
21

 Closing Legal Submissions on behalf of Fulton Hogan for Chapter 17, 1 December 2015 at paragraphs 3 to 8 
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Fulton Hogan accepts its proposal presents some procedural challenges.  It 

submits this is inevitable given the requirement for approvals under both the 

Resource Management Act and Reserves Act, and given also the Panel’s 

jurisdiction is limited to the Replacement Plan - such that it cannot receive 

and determine resource consent applications.   

 

In Opening it was submitted there is no mechanism in New Zealand natural 

resources law for multiple approval processes to be combined22.  Somewhat 

ironically, the Resource Legislation Amendment Bill introduced last week in 

Parliament recognises this difficulty23.  Any outcome in terms of that Bill is 

highly uncertain and may well be too late to assist Fulton Hogan in this 

proposal.  However, it is submitted the measures proposed confirm the 

existing law does not readily accommodate a proposal requiring multiple 

approvals under different Acts, statutory tests and decision-making bodies24.  

Whichever process Fulton Hogan chose to pursue first would face the 

criticism of uncertainty. 

 

However, Fulton Hogan submits the requirements of certainty and clarity can 

be achieved through this deferred zoning.  Part of the solution is found in the 

finite term of the deferral.   

 
The term means there is a limited period of time within which the fate of the 

land parcels affected remains unsettled.  As noted in Opening Submissions, 

this proposal has a history pre-dating the Replacement Plan process25.  

Absent a public announcement abandoning the project, uncertainty could 

persist for a considerable period longer26.  The term of the deferred zoning 

transparently provides an end-date to what would otherwise be left open-

ended. 

 

                                                      
22

 Transcript of Proceedings, Chapter 17: Rural (Part), 16 November 2015, page 533 at lines 16-17 
23

 Resource Legislation Amendment Bill, Clause 163 - Introduces an alternative process of notification, hearings and decisions 
for proposals that involve publicly notified plan changes or resource consents under the RMA and recreation reserve 
exchanges under the Reserve Act.  The Explanatory Note (at page 4 under the heading “Process alignment”) describes this as 
one of three measures…to reduce overlaps and duplications between various statutes within the resource management 
system.  While not all overlaps or duplications are undesirable, in some cases changes to the legislation have been made to 
improve alignment and to provide greater efficiencies where a particular activity triggers more than 1 piece of resource 
management legislation.  
24

 Opening Legal Submissions on Behalf of Fulton Hogan for Chapter 17, 23 November 2015 at paragraph 15  
25

 Opening Legal Submissions on Behalf of Fulton Hogan for Chapter 17, 23 November 2015 at paragraph 16 
26

 Opening Legal Submissions on Behalf of Fulton Hogan for Chapter 17, 23 November 2015 at paragraph 16 
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The remainder of the solution lies in the provisions themselves.  It is 

submitted the final provisions presented with these submissions meet the 

requirements of the Statement of Expectations.  In concert, the provisions and 

finite term confirm the decision requested of the Panel is limited to the 

appropriateness of quarrying on the Golf Couse site if reserve status is 

exchanged and vegetation clearance consented.   

 
A finding to this effect fosters Fulton Hogan’s investment certainty to continue 

pursuing its broader vision27 and the innovation that entails.  It reduces 

reliance on consenting processes (whilst leaving those in place that serve an 

important function) and provides all parties with certainty of resolution by 31 

December 2021. 

 

13. It is submitted deferred zoning can be an appropriate mechanism under the 

Resource Management Act 1991.  This was addressed with reference to case law 

and planning examples in Fulton Hogan’s closing legal submissions on Chapter 1728. 

 

14. It is further submitted the Statement of Expectations, although exacting in its pursuit 

of certainty, does not close the door to deferred zoning (by whatever name).  Fulton 

Hogan submits appropriate certainty is achieved through the particular provisions put 

forward – including the expiry date.   

 

15. The Strategic Objectives include a mandate to foster investment certainty29 and 

minimise procedural inefficiency30.  It is submitted the Fulton Hogan proposal readily 

meets those Objectives.  A favourable outcome in the Replacement Plan hearings 

would allow Fulton Hogan to focus its resources on the remaining regulatory hurdles 

– involving different considerations.  In effect, it would cross one of three bridges that 

need to be traversed by the “swap”.   

 
16. It is submitted this is the right process and the right time for Fulton Hogan to present 

its rezoning proposal.  As is clear from the depth of expert investigation to date, this 

is not an opportunistic use of the Replacement Plan process.  It is an appropriate 

approach to an important decision affecting the City and its future prosperity.  The 

Panel is in an extraordinary position to evaluate the costs and benefits of the 

proposal with regard to the resources of the entire City.  This opportunity will not 

                                                      
27

 Opening Legal Submissions on Behalf of Fulton Hogan for Chapter 17, 23 November 2015 at paragraph 3 
28

 Closing Legal Submissions on behalf of Fulton Hogan for Chapter 17, 1 December 2015 at paragraphs 59 to 68 
29

 Strategic Objective 3.3.1(b) 
30

 Strategic Objective 3.3.2 
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arise in the same or similar form until the next comprehensive and coherent Plan 

review process, if there is one31. 

 
 

 

 

______________________________ 

A C Limmer 

Counsel for Fulton Hogan Limited 

                                                      
31

 Resource Management Act 1991, section 79(1) 


